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38d — Delaware  Comity. 

ISAAO  JOHN8ON,  P.  J. 

88d  —  Aimstrong  County. 

W.  D.  Patton,  p.  J. 
84tli— SuBquehanna  County. 

DAima,  W.  Seablb,  P.  J. 
86th— Mercer  County. 

Samubl  H.  Miller,  P.  J. 
88tli— Beayer  County. 

Jambs  Shabp  Wilson,  P.  J. 
87tli— Warren  County  and  Forest  County. 

Wilton  M.  Lindsky,  P.  J. 
88th— Montgomery  County. 

Aabon  S.  Swabtz,  p.  J. ;  Hbnbt  K.  Wband,  J. 
89th— Franklin  County. 
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40th— Indiana  County. 

Habbt  White,  P.  J. 
4l8t — Juniata  County  and  Perry  County. 

Jebbmiah  Lyons,  P.  J. 
42d — Bradford  County. 

Adelbbbt  C.  Fanning,  P.  J. 
48d — Carbon  County  and  Monroe  County. 

Allbn  Cbaig,  p.  J. 
44th— Wyoming  County  and  Sulliyan  County. 

Edwabd  M.  Dunham,  P.  J. 
46th— Lackawanna  County. 

Robert  Wodbow  Abchbald,  P.  J. ;  Hbnby  M.  Edwabds  and  John 
P.  Kblly,  JJ. 

46th— Clearfield  County. 

Cybus  Oobdon,  p.  J. 
47th— Cambria  Cotmty. 

A.  V.  Barker,  P.  J. 
48th— McKean  County;  Potter  County  attached. . 

Arthttr  O.  Olmsted,  P.  J. ;  Thomas  A.  Morrison,  J. 
49th— Centre  County.  * 

John  G.  Love,  P.  J. 
60th— Butler  County. 

John  M.  Grbeb,  P.  J. 
6l8t  —Adams  County  and  Fulton  County. 

Samuel  McC.  Swope,  P.  J. 
62d  —  Lebanon  County. 

Allen  W.  Ehrgood,  P.  J. 
68d  —  Lawrence  County. 

William  D.  Wallace,  P.  J. 
64th— Jefferson  County. 

John  W.  Reed,  P.  J. 
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OP 


PENNSYLVANIA. 


Scranton  i?.  Koehler. 

Municipal  liens — Street  paving — Front-foot  rule. 

Where  upon  petition  of  property  owners  an  ordinance  of  the  city  of 
Scranton  provides  for  the  paving  of  a  certain  street  with  improved  pav- 
ing, the  cost  thereof  to  be  borne  by  the  abutting  property  owners  accord- 
ing to  the  front-foot  rule,  the  peculiar  conditions  attending  the  work  to  be 
done  in  the  case  of  a  particular  property  may  be  regarded  in  fixing  the 
amount  of  the  assessment  as  to  that  property. 

Argued  Jan.  12,  1900.  Appeal,  No.  12,  Jan.  T.,  1900,  by 
plaintiff  in  a  suit  of  City  of  Scranton  against  Henry  T.  Koehler, 
from  judgment  of  C.  P.  Lackawanna  Co.,  in  favor  of  defendant 
on  case  stated.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter,  W.  D.  Porter  and  Mitchell,  J  J.  Affirmed.  Opin- 
ion by  W.  W.  Porter,  J.    W.  D.  Porter,  J.,  dissents. 

Case  stated.    Before  Archbajd,  P.  J. 

The  facts  appear  from  the  case  stated  as  follows : 

1.  The  city  of  Scranton  is  a  city  of  the  third  class  and  gov- 
erned by  that  legislation  applicable  thereto  since  April  4, 1877. 

2.  On  the  2d  day  of  August,  1896,  the  city  of  Scranton 
passed  an  ordinance  providing  for  paving  Mulberry  street  from 
MiflBin  avenue  to  Prescott  avenue.  There  is  also  attached  a 
copy  of  the  petition  of  the  abutting  property  owners  who  asked 
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for  the  said  paving  of  Mulbeny  street.     Defendant  did  not 
sign  such  petition. 

3.  The  preliminary  and  final  assessment  upon  the  abutting 
owners  along  the  line  of  said  paving  were  made  by  the  city  en- 
gineer by  a  uniform  assessment,  upon  the  abutting  feet  front, 
without  any  allowance  for  the  part  paved  with  brick  by  the 
street  railway  companies,  or  for  the  street  intersections. 

4.  Mulberry  street  from  MiflBin  to  Prescott  avenue  is  of  a 
uniform  width  of  thirty-four  feet  between  curb  lines  and  is 
partly  occupied  by  street  railway  tracks.  The  portion  of  the 
street  occupied  by  the  street  railway  companies,  both  between 
their  rails  and  between  their  tracks,  was  paved  by  said  com- 
panies with  brick,  at  their  own  expense,  this  having  been  one 
of  the  conditions  upon  which  they  were  allowed  by  the  city  to 
occupy  the  street.  On  that  portion  of  the  street  between  Penn 
and  Wyoming  avenues  the  street  railway  company  was  also 
required  to  pave  a  space  one  foot  wide  on  each  side  of  its  track 
outside  the  outer  rails,  and  it  did  so  pave  at  its  own  expense. 

6.  The  defendant  is  an  abutting  owner  on  the  line  of  said 
improvement,  being  the  owner  of  a  lot  on  the  southerly  comer 
of  Mulberry  street  and  Irving  avenue,  the  portion  abutting  on 
Mulberry  street  having  a  frontage  of  eighty  feet.  In  front  of 
this  lot  the  street  railway  company  has  a  double  track  road, 
occupying  between  its  outer  rails  a  space  of  fourteen  and  one 
fourth  feet  of  the  width  of  the  center  of  the  street  along  the 
entire  frontage  of  defendant's  lot ;  which  space  was  paved  with 
brick  by  said  company  at  its  own  expense  and  with  the  ap- 
proval of  the  city  of  Scranton,  before  the  asphalt  under  this 
contract  was  laid. 

6.  The  total  number  of  square  yards  of  asphalt  pave  laid 
under  this  contract,  is  17,289.87,  and  the  average  cost  per  yard 
is  11.95,  which  includes  all  the  expenses  claimed  by  the  city  to 
be  assessable  to  the  abutting  property  owners. 

7.  The  asphalt  pave  laid  in  front  of  defendant's  lot  by  the 
city  of  Scranton  under  this  contract  is  a  strip  nine  feet  and  nine 
inches  in  width  by  eighty  feet  in  length,  and  containing  86|  square 
yards.  The  assessment  laid  on  defendant's  said  lot  for  the  pav- 
ing done  under  said  contract  is  $286,  this  result  having  been 
arrived  at  by  taking  the  total  cost  of  the  asphalt  pave  laid  un- 
der this  contract  and  apportioning  it  equally  on  the  total  abut- 
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ting  frontage  per  foot,  without  regard  to  the  amount  of  pave 
actually  laid  in  front  of  each  lot.  On  portions  of  the  street 
where  no  street  railway  track  is  laid  there  was  laid  by  the  city 
under  this  contract  151^  square  yards  of  asphalt  opposite  each 
eighty  feet  of  frontage,  but  the  assessment  for  the  cost  is  the 
same  as  laid  against  the  lot  of  defendant,  to  wit :  |286. 

8.  If,  under  the  facts  herein  set  forth  and  the  paper  hereto 
attached,  which  are  made  a  part  of  this  case,  the  court  shall 
be  of  opinion  that  the  plaintiff  is  entitled  to  receive  and  col- 
lect from  defendant  the  sum  of  $286  as  an  assessment  for  said 
pavement,  then  judgment  with  costs  to  be  entered  against  de- 
fendant for  that  sum. 

But  if  the  court  be  of  opinion  that  defendant  is  only  liable 
for  the  amount  of  pavement  actually  laid  by  the  city  under  this 
contract  in  front  of  his  property,  then  judgment  to  be  entered 
for  plaintiff  for  $164.03  without  costs. 

If  the  court  shall  be  of  opinion  that,  in  addition  to  the 
asphalt  laid  in  front  of  defendant's  lot,  he  is  also  liable  for  a 
proportionate  share  of  the  cost  of  paving  the  intersections 
paved  under  this  contract,  then  judgment  to  be  entered  in 
favor  of  plaintiff  for  fl85  without  costs.  Either  party  to 
have  the  right  to  appeal  to  the  Supreme  or  Superior  Court, 
and  this  case  to  be  heard  at  November  argument  court,  De- 
cember 13, 1897. 

The  petition  referred  to  in  the  case  stated  was  by  abutting 
property  owners,  and  prayed  for  the  paving  of  the  street  with 
asphalt,  the  cost  of  the  said  improvement  to  be  assessed  against 
the  abutting  owners  according  to  the  foot-front  rule ;  that  the 
assessment  be  made  payable  in  ten  annual  instalments ;  that 
the  space  occupied  by  tracks  and  sidings  of  the  street  railway 
be  assessed  against  said  company  and  deducted  from  the  assess- 
ment equally  on  both  sides  of  said  street. 

The  ordinance  provided  for  the  improvement  as  petitioned 
for,  and  the  costs  thereof  to  be  assessed  against  the  abutting 
owners  according  to  the  foot-front  rule. 

The  court  below  filed  the  following  opinion : 
The  exact  point  decided  in  Scranton  v.  Davidson,  3  Lack. 
Jur.  141,  was  that  an  assessment  for  paving  made  by  the  city 
engineer  after  notice  is  as  conclusive  under  the  statute  as  that 
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of  a  board  of  viewers.  We  see  no  reason  to  doubt  this,  and 
if  the  same  question  were  presented  to  us  at  this  time  we 
should  be  compelled  to  adhere  to  our  former  ruling.  The  de- 
fense there  attempted  was,  that  taking  the  square  yardage  in 
front  of  the  property  at  the  price  per  yard  fixed  by  the  ordi- 
nance the  assessment  was  greater  than  it  ought  to  be,  but  for 
this  we  had  simply  the  defendant's  figures  as  against  the  assess- 
ment by  the  city  engineer,  and  we  held  the  latter  under  the  cir- 
cumstances to  be  conclusive.  It  was  at  the  same  time  recognized 
that  if  an  inherent  vice  in  the  manner  of  making  the  assessment 
were  shown,  a  different  result  might  have  to  be  reached,  and 
that,  as  we  understand  it,  is  the  contention  here.  While  there 
has  been  an  tissessment  by  the  city  engineer,  the  same  as  in 
Davidson's  case,  the  basis  on  which  it  was  made  is  set  out  in 
the  case  stated,  and  we  are  called  upon  to  declare  whether  it 
is  or  is  not  a  proper  one. 

The  special  facts  of  the  case  are  these :  The  city  ordinance 
by  which  the  improvement  is  authorized  provides  for  the  pave- 
ment of  Mulbeny  street,  Scranton,  from  Mifflin  to  Prescott  ave- 
nue, with  sheet  asphalt  on  a  concrete  base,  the  cost  to  be  as- 
sessed on  abutting  properties  according  to  the  foot-front  rule. 
The  width  of  the  street  from  curb  to  curb  is  thirty-four  feet 
and  the  whole  improvement  is  over  a  mile  long.  Through  sev- 
eral of  the  blocks  a  street  milway  track  is  laid  which  occupies 
the  center  of  the  street  and  in  the  block  in  which  the  defend- 
ant's property  is  located,  and  for  three  blocks  contiguous,  there 
is  a  double  track  which  occupies  a  space  of  foui-teen  and  one 
half  feet  wide,  leaving  but  nine  feet  and  nine  inches  of  road- 
way outside  of  it  on  either  side.  The  street  railway,  as  a  con- 
dition to  the  occupancy  of  the  street,  is  required  by  ordinance 
to  pave  the  space  taken  by  it,  including  that  between  its  tracks 
where  there  are  two  of  them,  so  that  in  front  of  the  defendant's 
property  and  the  properties  adjoining  it,  the  amount  of  pave- 
ment required  to  be  laid  is  materially  less  than  that  in  front  of 
those  where  there  is  but  a  single  track,  or  no  railway  at  all. 
Without  regard  to  this  difference,  however,  the  city  engineer  has 
figured  the  whole  cost  of  the  pavement,  including  street  inter- 
sections, some  thirteen  in  number,  and  dividing  it  by  the  total 
frontage  of  the  properties  abutting  on  the  street,  including  both 
sides,  has  taken  this  as  the  amount  per  foot  front  with  which 
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each  property  on  the  line  of  the  whole  improvement  is  to  be 
assessed.  It  is  claimed  that  this  is  invalid  in  two  particulars : 
First,  because  the  property  owners  are  made  to  pay  for  the  street 
intersections ;  and,  second,  because  no  attention  is  paid  to  the 
extent  of  the  pavement  in  front  of  any  particular  property,  but 
each  is  assessed  on  a  pro  rata  basis  according  to  its  foot  front- 
age, whether  the  pavement  in  front  of  it  be  more  or  less.  Both 
these  objections  in  a  measure  bring  up  the  same  question,  and 
so  far  as  they  do  they  may  l)e  considered  together ;  and  that  is, 
upon  what  exact  basis  is  an  assessment  by  the  foot-fi'ont  rule 
to  be  made  ? 

In  City  of  WUkes-Barre  v.  McDermott,  6  Kulp,  345,  the  case 
of  a  municipal  lien  for  paving,  it  is  said  by  Rice,  P.  J. :  "  The 
defendant  erroneously  claims  that  under  the  claim  as  filed  he 
is  liable  only  for  the  actual  cost  of  the  pavement  in  front  of  his 
property.  By  the  Act  of  April  5,  1867,  P.  L.  841,  the  assess- 
ment against  the  property  is  not  simply  for  the  actual  cost  in- 
curred in  front  of  his  premises,  but  the  pix)  rata  cost  and  expense 
of  the  pavement  according  to  the  front  width  of  his  premises. 
Where  the  charge  is  to  be  in  proportion  to  frontage  the  amount 
of  the  whole  work  is  to  be  ascertained  and  each  lot  charged  in 
the  proportion  its  frontage  bears  to  that  of  all  the  lots."  And 
again  :  "  Although  the  excavating  spoken  of  in  the  aflBdavit  of 
defense  was  not  done  immediately  in  front  of  the  defendant's 
premises  it  is  to  be  presumed  that  it  was  necessary  to  the  proper 
laying  of  the  pavement  as  a  whole,  and  that  the  defendant's 
premises  were  benefited  thereby.  The  cost  of  making  such 
excavation  entered  into  the  cost  and  expense  of  the  pavement 
laid  in  front  of  his  premises."  In  conformity  with  this  view  of 
the  law  we  find  it  laid  down  in  2  Dillon  on  Municipal  Corpo- 
rations, sec.  752,  note  2,  ^^  That  in  making  a  local  assessment 
for  a  municipal  improvement  upon  adjoining  property  by  the 
foot-front  rule  the  amount  of  the  whole  work  is  to  be  ascer- 
tained and  each  lot  charged  in  the  proportion  its  frontage  bears 
to  that  of  all  the  lots."  So  in  Cooley  on  Taxation  (2d  ed.),  655, 
it  is  said :  '*  In  assessing  benefits  the  cost  of  the  whole  work 
distributed  through  the  whole  district  is  to  be  kept  in  view ; 
the  assessors  cannot  restrict  themselves  in  the  case  of  any  par- 
ticular lot  to  the  cost  of  the  improvement  in  front  of  it."  And 
at  page  646,  in  discussing  the  foot-front  rule,  it  is  said :  "  Ap- 
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portioning  the  cost  by  the  frontage  on  the  improvement,  is 
adopted  by  the  legislature  as  constituting  in  the  judgment  of 
its  members  an  apportionment  in  proportion  to  benefits  as  nearly 
as  reasonably  practicable.  ...  In  some  instances  a  somewhat 
different  method  has  been  adopted  for  levying  the  cost  of  local 
works.  Instead  of  establishing  a  taxing  district  (such,  it  may 
be  observed,  as  a  sewer  district,  a  certain  section  of  the  muni- 
cipality to  be  paved,  and  the  like)  and  apportioning  the  cost 
throughout  it  by  some  standard  of  benefits,  actual  or  presump- 
tive, the  case  of  each  individual  fronting  on  the  improvement 
has  been  taken  by  itself  and  that  lot  has  been  assessed  with  the 
cost  of  the  improvement  along  its  front  or  with  perhaps  one 
half  the  cost,  leaving  the  opposite  lot  to  be  assessed  for  the  other 
half.  ...  It  has  been  denied  on  what  seemed  the  most  conclu- 
sive grounds  that  this  is  permissible.  It  is  not  legitimate  taxa- 
tion because  it  is  lacking  in  one  of  its  indispensable  elements. 
It  considers  each  lot  by  itself  compelling  each  to  bear  the  bur- 
den of  the  improvement  in  front  of  it  without  reference  to  any 
contribution  to  be  made  to  the  improvement  by  any  other  prop- 
erty and  it  is  consequently  without  any  apportionment.  From 
incidental  circumstances  the  major  part  of  the  cost  of  an  im- 
portant public  work  may  be  expended  in  front  of  a  single  lot, 
those  circumstances  not  at  all  contributing  to  make  the  im- 
provement more  valuable  to  the  lot  thus  specially  burdened, 
perhaps  even  having  the  opposite  consequence." 

Turning  to  the  decided  cases  they  are  equally  explicit.  Thus 
in  Ex  parte  Mayor  of  Albany,  23  Wendell,  277,  where  the  cost 
of  "repitching  and  repaving*'  a  street  was  directed  to  be  ap- 
portioned among  the  properties  benefited,  it  is  said  that  each 
lot  is  not  to  be  assessed  with  the  particular  work  done  in  front 
of  it  but  the  work  on  all  is  to  be  divided  up  among  them  in  pro- 
portion to  the  advantage  to  each.  So  in  City  of  Lexington  v. 
McQuillan,  9  Dana  (Ky.),  513,  it  was  held  that  within  the  pav- 
ing district  created  by  the  statute  the  expense  of  grading  and 
paving  must  be  distributed  ratably  upon  some  uniform  system 
of  distribution,  and  an  assessment  which  charged  against  one  lot 
the  expense  of  grading  and  paving  in  front  of  it  was  held  void 
because  the  work  should  have  been  proportioned  as  an  entirety. 
And  in  Motz  v.  Detroit,  18  Mich.  495,  it  was  decided  that  each 
property  could  not  be  compelled  to  pay  the  particular  expense 
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of  a  municipal  improvement  in  front  of  it  and  an  assessment 
made  upon  that  basis  could  not  be  sustained.  In  State  v.  Por- 
tage, 12  Wis.  662,  where  the  charter  of  a  city  provided  that 
grading  and  paving  should  be  paid  by  a  special  tax  to  be  levied 
on  lots  abutting  on  the  street  in  proportion  to  the  frontage  of 
such  lots  respectively,  it  was  declared  that  the  section  to  be  im- 
proved was  to  be  treated  as  a  whole  and  the  cost  of  the  whole 
work  divided  among  the  several  lots  according  to  their  frontage. 
This  method  was  also  declared  to  be  the  proper  one  in  Neenan 
V.  Smith,  50  Mo.  525 ;  s.  c.  60  Mo.  292,  and  m  Ware  v.  Jeraey- 
ville,  158  111.  234 ;  while  in  Yesler  v.  Seattle,  1  Wash.  308,  in  a 
case  of  grading,  the  opposite  method  by  an  assessment  on  each 
lot  for  Uie  entire  expense  of  the  improvement  in  front  of  it,  was 
held  to  be  erroneous. 

In  the  case  of  Davis  v.  City  of  Litchfield,  145  111.  313,  this 
question  was  so  elaborately  considered  that  I  am  moved  to  re- 
fer to  and  quote  from  it  at  some  length.  An  ordinance  had 
been  passed  providing  for  the  paving  of  three  blocks  of  a  cer- 
tain street.  On  one  of  these  the  street  was  seventy-five  feet 
wide  and  on  the  other  two  it  was  sixty-four  feet,  but  in  the  cen- 
ter of  the  last  block  a  space  twenty  feet  wide  was  taken  for  a 
park  or  grass  plot,  leaving  but  twenty-two  feet  on  either  side 
for  paving.  The  commissioners  appointed  to  fix  the  assess- 
ments, instead  of  assessing  the  cost  of  the  whole  improvement 
pro  rata  according  to  frontage  on  all  the  property  abutting  up- 
on it,  apparently  took  into  consideration  the  different  condi- 
tions in  the  several  blocks  and  assessed  against  each  lot  the 
estimated  cost  of  the  improvement  in  front  of  that  lot.  This 
varied  from  the  directions  of  the  original  ordinance  and  to  meet 
it  the  ordinance  was  mended  so  as  to  provide  that  the  special 
tax  or  assessment  required  to  pay  for  the  improvement  should 
be  levied  on  each  property,  "  only  in  proportion  to  the  amount 
of  pavement  in  front  of  each  of  said  lots,  parts  of  lots  and  par- 
cels of  land  along  the  line  of  said  improvement,^'  and  it  was 
held  that  this  could  not  be  sustained.  ^^  When  the  limits  of  the 
improvement  are  fixed  by  the  ordinance,"  says  Shopb,  J.,  322, 
"  the  contiguous  property  is  created  by  law  into  a  taxing  dis- 
trict, and,  when  the  tax  is  to  be  imposed  according  to  frontage, 
presumptively  each  lot  or  parcel  of  land  is  benefited  by  the  pro- 
posed improvement,  and  its  cost  or  such  part  thereof  as  is  re- 
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quired  to  be  raised  by  the  special  tax  is  to  be  apportioned  upon 
such  contiguous  lots,  blocks  and  parcels  of  land  in  the  propor- 
tion that  the  front  of  each  bears  to  the  entire  frontage  included 
within  the  taxing  district  and  made  subject  to  the  tax." 

Again  at  page  324,  he  says :  "  It  is  therefore  manifest  if  the 
scheme  or  plan  devised  by  the  amendment  is  carried  into  effect 
each  piece  of  property  will  pay  the  full  amount  of  the  cost  of 
the  improvement  in  front  of  it  and  no  more  or  less.  This  is 
not  the  imposition  of  a  special  tax  upon  contiguous  property 
but  is  an  arbitrary  imposition  of  the  burden  upon  each  lot  of 
making  the  improvement  in  front  of  it."  Again,  page  325 : 
*'  Neither  by  express  words  or  necessary  implication  in  such 
case  is  there  authority  conferred  to  arbitrarily  assess  against 
any  particular  lot  or  tract  of  land  more  than  its  proportionate 
share  of  the  cost  of  the  improvement  ordered  to  be  raised  by 
special  taxation  and  the  expense  of  levying  the  same."  Again, 
page  328 :  "  Instead  of  establishing  a  taxing  district  and  appor- 
tioning the  cost  of  the  improvement  upon  the  property  within 
it  by  some  standard  of  benefit,  actual  or  presumptive,  it  is  an 
arbitrary  and  forced  contribution  and  could  be  sustained  only, 
if  at  all,  when  made  under  an  express  g^nt  of  the  legislature 
of  the  state."  Again,  page  329 :  "  It  is  manifest  that  a  major 
part  of  the  cost  of  tlie  improvement  may  be  necessarily  ex- 
pended in  front  of  a  single  lot.  It  may  well  happen  that  by 
either  cutting  down  the  street  or  filling  it  the  value  of  the  par- 
ticular lot  may  be  decreased  while  all  other  property  upon  the 
improvement  may  be  benefited.  So  the  narrowing  of  the  street 
by  the  creation  of  plots  for  ornamentation  may  add  to  the  value 
of  the  contiguous  property  while  under  the  rule  adopted  it  will 
lessen  the  burden  imposed." 

Upon  the  strength  of  these  authorities  as  well  as  upon  prin- 
ciple, we  should  have  no  hesitation  in  holding  that  the  method 
of  making  local  assessments  which  they  advocate  is,  at  least  as 
a  general  rule,  the  true  one,  and  that  is,  that  the  improvement 
is  to  be  treated  as  a  whole,  the  whole  cost  of  it  being  distributed 
among  the  properties  abutting  thereon  according  to  benefits, 
which  if  estimated  by  the  foot-front  rule  are  to  be  measured 
not  by  the  extent  or  cost  of  the  improvement  in  front  of  each 
property  but  by  the  proportion  which  the  lineal  frontage  of 
each  bears  to  the  whole  frontage  of  the  improvement 
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It  must  be  confessed,  however,  that  there  are  several  Penn- 
sylvania decisions  which  seem  to  call  this  in  question  and  which 
if  carried  to  their  full  length  apparently  sanction  the  opposite 
doctrine.  Thus  in  McGonigle  v.  Allegheny  City,  44  Pa.  118, 
a  lot  owner  across  the  street  from  whose  property  was  a  public 
common  or  park,  was  held  chargeable  with  the  cost  of  grading 
and  paving  the  street  in  front  of  him  for  its  whole  width.  "  If 
we  have  no  opposite  neighbor  to  share  the  tax  with  him,"  says 
Woodward,  J.,  "  it  is  the  price  he  pays  for  the  privilege  of  an 
open  common  in  his  front.  The  location  which  enhances  the 
value  of  his  property  subjects  him  to  a  correspondent  increase 
of  taxation,  and  this  is  right."  That  is  to  say,  the  benefit  de- 
rived from  the  common  is  to  be  regarded  as  enhancing  the  ben- 
efit derived  from  the  pavement  along  it  with  which  it  practi- 
cally has  nothing  to  do.  It  is  respectfully  submitted  that  had 
the  improvement  as  a  whole  been  taken  into  consideration  and 
the  whole  cost  of  it,  including  the  one  half  of  the  street  which 
lay  along  the  common  been  distributed  pro  rata  upon  all  the 
properties  abutting  upon  the  improvement,  or  better  yet,  had 
the  pavement  along  the  common  been  regarded  as  an  improve- 
ment to  the  public  property  for  which  the  public  should  pay 
(Scammon  v.  City,  42  111.  192),  the  difficulty  in  the  situation 
and  the  manifest  inequality  of  the  assessment  would  have  disap- 
peared. It  is  curious,  moreover,  to  note  that  in  Davis  v.  City 
of  Litchfield,  supra,  where  there  was  a  grass  plot  twenty  feet 
wide  in  the  center  of  the  street  which  reduced  to  that  extent 
the  width  of  the  pavement  along  it,  the  supposed  benefit  de- 
rived from  it  was  advanced  to  sustain  the  exactly  opposite  doc- 
trine to  that  in  the  McGonigle  case,  to  wit:  that  the  properties 
opposite  should  be  taxed  not  according  to  the  reduced  width  of 
the  street  but  according  to  their  pro  rata  share  of  the  whole 
pavement 

The  case  of  Phila.  v.  Market  Co.,  154  Pa.  93 ;  s.  o.  161  Pa. 
522,  to  which  we  are  referred  by  defendant's  counsel,  does  not, 
however,  seem  of  any  great  significance  in  this  connection. 
That  was  the  case  of  a  municipal  claim  for  paving  part  of  a 
street  formerly  occupied  by  market  houses.  The  defense  inter- 
posed was  that  a  street  railway  company  which  occupied  the 
street  with  its  tracks  was  bound  by  statute  to  pave  any  street 
80  occupied,  and  it  was  held  that  the  duty  of  paving  having 
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been  put  upon  the  railway  company  the  adjoining  property 
owners  were  relieved  from  it.  What  would  have  been  the  re- 
sult had  the  duty  of  the  railway  company  to  pave  been  but 
partial  and  there  had  been  other  blocks  in  the  improvement 
where  the  railway  did  not  run,  such  as  is  in  the  present  case, 
we  can  only  conjecture.  Neither  is  the  question  involved  in 
Erie  V.  Moody,  171  Pa.  610,  where  a  city  street  on  the  petition 
of  a  majority  of  the  property  owners  was  directed  to  be  paved 
with  sheet  asphalt  from  curb  to  curb,  the  center  of  the  street 
being  occupied  by  a  street  railway  which  was  bound  by  its 
undeitakings  to  pave  the  part  it  occupied.  It  did  pave  but 
not  with  asphalt,  being  allowed  by  the  city  after  the  contract 
was  let  to  pave  between  the  tracks  with  stone,  and  it  was  held 
that  the  property  owners  could  not  set  this  up  to  defeat  a  re- 
covery for  the  rest  of  the  pavement.  "  It,"  (i.  e.  the  work  done 
by  the  street  railway  Company)  says  McCollum,  J.,  "was 
clearly  in  the  interest  of  the  owners  of  the  abutting  property, 
as  well  as  in  the  interest  of  the  municipality,  because  it  relieved 
them  from  liability  for  at  least  seven  eighths  of  one  fourth  of 
the  cost  of  the  entire  improvement."  Like  the  last  case  cited 
this  only  decides  that  to  the  extent  that  the  duty  of  paving  is 
put  upon  a  street  railway  the  property  owners  otherwise  liable 
for  the  whole  pavement  are  proportionately  relieved,  a  conclu- 
sion, that,  as  matter  of  fact,  it  needs  no  discussion  to  sustain. 
Of  much  more  serious  import  is  what  appears  in  the  case  of 
Erie  V.  Butler,  120  Pa.  374.  To  a  municipal  claim  for  paving, 
one  of  the  defenses  set  up  in  the  affidavit  was  that  the  work 
was  inferior  and  not  as  provided  by  the  contract  In  disposing 
of  this  it  is  among  other  things  said  by  Paxson,  J. :  **  All  that 
the  defendant  is  called  upon  to  pay  for  is  the  pavement  in 
front  of  his  own  property.  He  does  not  allege  any  special 
defect  in  this  portion  of  the  work  except  in  his  reference  to  the 
work  on  the  street  generally."  A  full  reading  of  the  case  shows 
that  this  is  merely  an  observation  made  in  the  course  of  the 
discussion  and  stands,  therefore,  as  nothing  more  than  a  dictum, 
but  unfortunately  it  is  substantially  repeated  in  other  cases  and 
even  a  dictum  if  repeated  and  accepted  may  become  the  law. 
Thus  in  Pittsburg  v.  MacConnell,  130  Pa.  463,  to  a  mimicipal 
claim  for  grading  and  paving,  the  defendant  set  up  in  her  affi- 
davit that  much  of  the  pavement  broke  as  soon  as  travel  on  it 
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was  permitted  and  having  an  insufficient  foundation  sunk  and 
fell  into  holes,  thus  becoming  worthless.  Of  this  part  of  the 
afiSdavit  it  was  said  per  curiam :  ^^  As  she  was  a  stranger  to  the 
contract  she  would  have  no  standing  to  defend  upon  the  ground 
named  unless  she  shows  special  injury  to  herself  by  reason 
thereof,  and  that  special  injury  must  relate  to  so  much  of  the 
work  as  was  charged  against  her  propeiiy.  The  city  is  not 
seeking  to  hold  her  for  any  portion  of  the  work  done  elsewhere: 
Upon  this  point  her  affidavit  is  not  only  lame  and  evasive  but 
it  is  silent  She  does  not  aver  any  defect  in  the  work  oppo- 
site her  property."  So  in  Harrisburg  v.  Baptist,  156  Pa.  626, 
where  defects  in  the  work  were  again  sought  to  be  set  up,  it  is 
said  by  McPherson,  J.,  whose  opinion  was  adopted  by  the 
Supreme  Court  as  its  own :  *'  It  (the  affidavit)  does  not  aver 
that  the  pavement  in  front  of  the  defendant's  property  for 
which  she  alone  is  called  upon  to  pay  is  in  any  respect  defect- 
ive or  unsatisfactory.  This  was  held  to  be  important  at  least, 
if  not  essential,  in  Erie  City  v.  Butler,  120  Pa.  374." 

Finally  we  have  the  case  of  Witman  v.  Reading,  169  Pa.  875, 
and  the  Park  Avenue  Sewers,  169  Pa.  433.  In  the  former  the 
city  of  Reading  in  providing  for  the  sewering  of  an  extensive 
district,  in  order  to  fix  the  local  assessments,  took  the  aggre- 
gate cost  of  local  sewers  for  the  whole  district  and  treating  the 
main  sewers  as  local  for  the  purposes  of  the  assessment  and 
requiring  the  excess  of  cost  to  be  paid  by  the  city,  it  divided 
the  aggregate  sum  by  the  aggregate  frontage  of  abutting  lots 
and  establishing  rf  rate  of  cost  in  this  way  it  assessed  the  rate 
so  ascertained  against  each  lot  in  accordance  with  its  frontage, 
making  an  equitable  allowance  on  comer  lots  liable  for  more 
than  one  sewer.  It  was  objected  to  this  method  that  proper- 
ties in  front  of  which  the  smaller  sewers  were  laid  were  as- 
sessed with  more  than  the  cost  of  these  sewers  and  had  thus  to 
pay  in  part  the  cost  of  other  sewers  from  which  they  derived 
no  benefit.  **  The  objection,"  says  Mitchell,  J., "  must  prevail, 
for  it  is  settled  that  while  the  measure  of  assessment  is  the 
amount  of  the  benefit  yet  it  is  limited  to  the  cost  of  the  im- 
provement. If  the  cost  is  only  one  dollar  a  foot  that  is  all 
that  can  be  assessed  on  the  property  though  the  benefit  may  be 
equal  to  two  dollars  a  foot.  It  may  be  said  with  some  plausi- 
bility that  while  by  the  system  pursued  in  this  case  the  smaU 
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sewer  fronts  pay  more  than  the  actual  cost  of  such  sewere  yet 
they  get  the  advantage  of  the  outlet  into  larger  ones  and  there- 
fore do  not  pay  more  than  for  the  benefit  received.  If  each 
local  sewer  had  to  be  extended  to  the  point  of  final  discharge 
its  length  and  cost  would  be  greatly  increased.  If  instead  of 
being  thus  extended  it  gets  its  outlet  through  the  medium  of 
another  sewer  there  is  a  certain  fairness  in  assessing  the  prop- 
erties with  a  part  of  the  cost  of  that  other  sewer,  and  it  is 
argued  that  such  part  may  be  reasonably  included  in  the  cost 
of  the  small  sewer.  This  argument,  however,  is  open  to  the 
serious  objection  that  it  presents  no  principle  on  which  the 
limitations  of  such  charges  can  be  fixed.  The  main  sewer  into 
which  any  particular  branch  shall  empty  m  not  located  or  its 
size  determined  by  the  needs  or  convenience  of  that  branch 
alone  or  even  chiefly,  but  by  the  requirements  of  the  whole 
district.  This  includes,  or  may  include,  many  branches  of  dif- 
ferent situations  and  veiy  various  cost.  Thus  one  branch  may 
be  through  orduiary  ground  having  a  natural  grade  in  the  right 
direction  while  another  may  have  to  be  built  up  through  low 
land  with  the  wrong  slope,  or  cut  through  rock  at  greatly  in- 
creased expense.  A  ratio  of  cost  made  up  of  the  average  of 
these  is  not  an  accurate  measui*e  of  any  one  of  them."  In  the 
Park  Sewer  case  two  things  were  decided :  First,  that  the  city 
could  not  by  creating  a  general  sewer  district  assess  part  of  the 
cost  of  the  main  sewer  upon  properties  within  the  district  not 
reached  by  the  lateral  sewers  immediately  provided  for  although 
they  might  be  ultimately  reached  and  benefited ;  and  second, 
that  even  those  reached  by  the  latemls  could  not  be  made  to 
pay  for  anything  in  excess  of  the  cost  of  the  local  sewer  neces- 
sary for  them.  By  the  conceded  facts  the  property  of  the 
party  complaining  was  assessed  with  the  cost  of  a  fifteen-inch 
main  sewer  while  it  was  shown  that  a  ten-inch  local  sewer 
would  give  it  all  the  benefit  it  could  derive  from  the  improve- 
ment. *'  Such  an  improvement,"  says  Mitchell,  J.,  "  cannot 
be  sustained.  Appellant's  property  can  only  be  charged  with 
such  proportion  of  the  cost  as  would  have  paid  for  a  branch 
sewer  sufficient  to  give  it  all  the  benefits  now  enjoyed." 

What  rule  then  is  to  be  deduced,  taking  the  whole  range  of 
the  authorities,  both  those  within  the  state  and  those  out  of  it, 
and  what  is  to  be  done  with  the  immediate  questions  involved 
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in  the  case  before  us  ?  So  far  as  the  matter  of  street  intersec- 
tions is  concerned  we  do  not  see  how  it  is  possible  to  regard 
them  as  other  than  part  of  the  general  cost  of  the  improvement, 
the  cost  of  making  them  to  be  borne  by  the  abutting  properties 
upon  the  line  of  the  whole  improvement  ratably.  The  paving 
of  the  street  is  petitioned  for  as  a  whole  and  the  ordinance 
based  upon  it  must  be  so  treated ;  the  intersections  with  other 
streets  certainly  could  not  be  left  out  without  impairing  the 
value  and  efficiency  of  every  part  of  it.  This  is  the  view  taken 
in  every  case  to  which  our  attention  has  been  called.  Thus  in 
State  V.  City  of  Elizabeth,  30  N.  J.  Law,  365,  it  is  held  that 
where  a  street  is  paved  on  the  application  of  property  owners 
the  intersections  of  the  sti-eet  with  cross  streets  are  to  be  borne 
by  them  ;  the  application  cannot  be  complied  with  by  leaving 
the  intersections  unpaved;  and  they  cannot  be  put  on  the 
property  owners  on  cross  streets  who  have  not  applied ;  neither, 
as  it  might  be  added,  can  it  be  held  that  the  city  assumes  to 
pay  for  them  unless  that  expressly  appeara.  So  in  Creighton 
V.  Scott,  14  Ohio,  438,  it  is  said  that  as  to  the  intersections 
of  streets  it  is  the  duty  of  councils  to  determine  to  which  street 
the  expense  of  their  improvement  in  any  given  case  is  to  be 
apportioned  or  whether  to  both.  If  the  object  is  to  benefit  or 
improve  but  one  street  and  in  making  the  improvement  across 
the  intersection  the  ones  so  crossed  are  only  incidentally  affected 
the  whole  expenses  may  be  properly  assessed  on  the  same  prop- 
erties on  which  the  other  expenses  of  the  improvement  are  im- 
posed. Again  in  Lightner  v.  City  of  Peoria,  150  111.  80,  it  is 
said  that  the  paving  of  the  intersections  is  necessary  to  the 
continuity  of  the  improvement  and  the  benefits  to  be  derived 
therefrom  by  the  contiguous  property,  and  it  was  accordingly 
held  that  the  expense  of  such  paving  might  be  imposed  upon 
the  property  abutting  on  the  improvement.  See  also  Powell  v. 
St  Joseph,  31  Mo.  347,  Walters  v.  Lake,  129  111.  23,  and  Phila. 
V.  St.  Ry.  Co.,  177  Pa.  379. 

We  see  no  valid  objection  therefore  to  this  part  of  the  as- 
sessment before  us.  The  improvement  was  asked  for  as  a  whole 
and  was  constructed  as  a  whole ;  to  have  any  value  it  could  not 
be  constructed  otherwise.  The  city  did  not  undertake  to  pay 
for  the  street  intersections,  the  ordinance  being  silent  as  to  who 
should  pay  for  them,  and,  in  asking  for  the  pavement^  impliedly 
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the  property  owners  did,  unless  the  contrary  was  mentioned. 
Either  this  was  the  case  or  we  must  assume  that  the  intersec- 
tions were  not  to  be  paved,  or  if  paved  are  not  to  be  paid  for, 
neither  of  which  we  are  prepared  to  do.  Nor  is  it  important 
in  this  connection  that  the  defendant  was  not  one  of  those  who 
petitioned  for  the  improvement.  The  only  fair  conclusion  is 
that  those  benefited  by  the  improvement  should  pay  for  this 
part  of  it  according  to  the  benefits  derived  from  the  whole, 
that  is  to  say  by  a  pro  rata  distribution  among  all  the  properties 
on  the  line  of  improvement  such  as  has  been  made. 

The  other  question  is  one  of  no  little  diflSculty.  As  to  the 
weight  of  authority  outside  of  the  state  and  as  a  matter  of  cor- 
rect principle,  we  have  already  expressed  our  views.  But  look- 
ing to  the  decisions  of  our  own  Supreme  Court  we  are  con- 
strained to  hold  that  the  local  situation  of  each  property  cannot 
be  wholly  disregarded.  In  so  ruling  however  we  shall  endeavor 
not  to  wander  any  further  than  possible  from  the  cases  which 
hold  to  a  strict  pro  rata  distribution  of  the  cost  of  the  whole 
improvement,  and  in  some  of  them  we  may  find  the  other  prin- 
ciple in  a  measure  recognized.  While  it  is  indeed  decided  in 
Springfield  v.  Green,  120  111.  269,  and  Wilbur  v.  Springfield, 
123  111.  395,  that  several  streets  differing  in  width,  with  I'ail- 
way  tracks  in  some  of  them,  the  paving  of  which  was  excluded, 
may  be  embraced  in  one  improvement  and  a  pix)  rata  foot  front 
assessment  of  the  cost  of  the  whole  improvement  be  made  upon 
abutting  properties ;  yet  in  Haley  v.  City  of  Alton,  162  111.  113, 
we  find  it  held  that  it  does  not  follow  in  such  a  case  that  each 
piece  of  property  should  pay  the  same  amount  per  foot-front, 
and  on  the  contrary  that  Idts  on  the  narrower  streets  may  prop- 
erly be  assessed  at  a  lower  rate  than  those  on  the  streets  that 
are  wider.  So  in  Findlay  v.  Frey,  51  Ohio,  390,  where  a  street 
of  varying  width  was  divided  up  by  the  paving  ordinance 
into  sections,  each  section  being  of  uniform  width,  and  each 
paying  for  its  own  part  of  the  improvement,  it  was  held  that 
the  assessment  satisfied  the  law  as  to  uniformity,  and  that  the 
method  adopted  was  a  just  one ;  while  in  Jones  v.  District  of 
Columbia,  3  App.  D.  C.  26,  where  different  alleys  running  in 
different  directions  and  of  var3dng  widths  were  improved  as  one, 
an  assessment  on  abutting  properties  by  dividing  up  the  whole 
pro  rata  according  to  gross  frontage,  was  declared  invalid.    But 
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the  most  instructive  case  in  this  connection  is  Lightner  v.  City 
of  Peoria,  150  111.  80.  In  that  case  Main  street  of  the  general 
width  of  100  feet  was  to  be  curbed  and  paved  for  over  a  mile 
and  was  divided  up  by  the  paving  ordinance  into  five  parts. 
Over  one  portion  of  it  there  were  double  street  railway  tracks, 
over  another  single  tracks,  and  for  the  rest  of  the  way  no  ti-acks 
•  at  all.  In  the  first  taxing  division  the  cost  per  foot  front  was 
19.20 ;  in  the  second  $7.80 ;  in  the  third  the  roadway  was  but 
forty  feet  and  the  cost  was  reduced  to  f 3.45 ;  on  the  next  it 
was  $3.85 ;  and  in  the  last  $5.37.  In  the  last  two  sections  the 
roadway  was  thirty-six  feet  wide  and  there  was  a  variation  in 
the  depth  of  the  excavation  and  the  thickness  of  the  concrete 
base.  The  assessments  were  made  accordingly  in  the  varpng 
conditions  of  each  section,  to  which  it  was  objected  that  they 
should  have  been  uniform  throughout  the  whole  of  the  improve- 
ment. In  overruling  this  objection  it  is  said  by  Shopb,  J. : 
"  No  reason  is  apparent  why,  when  an  improvement  of  an  entire 
street  benefits  the  contigfuous  property  upon  different  parts  of 
it  in  unequal  proportions,  the  city  council  in  the  exercise  of 
their  discretion  may  not  divide  the  improvement  so  as  to  secure 
practical  uniformity  in  the  distribution  of  the  burden.  Abso- 
lute equality  in  the  imposition  of  the  tax  is  not  attainable,  but 
in  all  cases  the  tax  should  be  so  levied  and  such  system  of  ap- 
portionment adopted  that  the  property  subject  to  the  tax  as  far 
as  practicable  will  bear  its  just  proportion  of  the  burden  in  pro- 
portion to  the  benefit  arising  from  the  improvement ;  and  where 
a  difference  exists  not  only  in  the  nature,  extent  and  cost  of 
the  improvement,  but  also  in  the  benefits  accruing  to  contigu- 
ous property  upon  different  parts  of  the  same  improvement,  the 
very  plainest  principles  of  justice  would  seem  to  require  that 
the  tax  be  so  levied  that  the  burden  will  be  borne  in  proportion 
to  the  benefits  received.  It  requires  no  evidence  or  argument 
to  show  that  an  improvement  of  a  street  through  the  business 
center  of  the  city  requiring  greater  width  and  solidarity  of 
pavement  would  bear  little  proportion  in  the  benefits  conferred 
to  the  benefits  accruing  to  residence  property  situated  upon  the 
outskirts  of  the  city,  and  it  would  undoubtedly  be  true  that  the 
disproportion  would  arise  proportionately  as  the  improvement 
receded  from  the  business  center."  In  conformity  with  the 
same  idea  it  was  held  in  Voght  v.  Buffalo,  133  N.  Y.  463,  that 


Digitized  by 


Google 


16  SCRANTON  v.  KOEHLER. 

Opinion  of  CJourt  below.        [14  Pa.  Superior  Ct. 

where  there  was  a  street  railway  on  the  north  half  of  the  street 
but  not  on  the  south  half  in  an  assessment  according  to  benefits 
it  was  competent  to  adjudge  the  property  on  the  north  side  ben- 
efited by  the  improvement  to  a  greater  extent  than  that  on  the 
south  side.  And  in  our  own  case  of  Scranton  v.  Davidson,  3 
Lack.  Jur.  141,  already  referred  to,  while  it  was  declared  that 
the  improvement  was  to  be  taken  as  a  whole  and  the  assess-* 
ments  made  upon  that  basis,  it  was  at  the  same  time  said : 
'"  There  may  be  places  in  a  long  stretch  of  street  which  should 
be  exceptionally  treated;  blocks  where  the  roadway  is  very 
broad  or  very  narrow  or  where  one  side  is  bounded  by  a  public 
park  and  the  property  owners  are  bound  for  the  whole  width 
of  the  street ;  and  a  block  through  which  a  street  railway  runs 
may  be  of  this  exceptional  character."  The  exception  there 
recognized  appeara  in  the  case  before  us  and  should  in  our  judg- 
ment have  been  taken  into  account  in  arriving  at  the  assessment 
which  the  defendant  is  called  upon  to  pay.  On  the  four  blocks 
on  which  the  defendant's  property  is  situated,  there  is  less  pave- 
ment laid  and  less  pavement  in  consequence  for  the  property 
owners  to  pay  for.  Pavement  for  a  part  of  the  street  has  been 
imposed  upon  the  street  railways  and  the  adjoining  owners 
would  seem  entitled  to  the  advantage  of  it,  or  in  other  words 
the  special  benefit  to  the  properties  in  these  blocks  may  be  re- 
garded as  measured  by  the  extent  of  the  pavement  in  front  of 
them.  The  same  is  true  of  the  block  between  Wyoming  and 
Penn  avenues  where  the  street  railway  company  has  been  re- 
quired to  pave  the  space  occupied  by  its  single  track  together 
with  a  foot  of  the  street  on  each  side  of  it,  as  well  as  that  be- 
tween Penn  avenue  and  Franklin  where  it  also  has  a  single 
track  but  has  paved  simply  the  space  between  its  rails.  As  the 
matter  now  stands  however  the  advantage  derived  from  the 
paving  done  by  the  street  milway  is  distributed  among  all  the 
properties  upon  the  whole  line  of  the  improvement,  many  of 
them  several  blocks  away,  instead  of  being  confined  to  those 
properties  immediately  adjacent  to  it.  If  this  were  carried  to 
its  logical  conclusion,  properties  on  the  portion  of  a  street  wholly 
occupied  bystreet  railway  tracks  might  be  made  to  pay  as  much 
as  those  where  the  streets  are  entirely  clear  of  them,  a  position 
which  we  do  not  see  our  way  to  sustain.  [It  follows  that  the 
assessment  made  by  the  city  engineer  is  incorrect;  all  that 
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the  defendant  can  justly  be  called  upon  to  pay  for  the  improve- 
ment in  front  of  his  property  is  his  proportionate  share  of  it  at 
the  same  rate  as  others  similarly  situated,  which  practically 
amounts  in  a  case  of  paving  such  as  this  is,  whatever  it  might 
in  other  classes  of  improvement,  to  the  cost  of  the  pavement  in 
front  of  his  property  with  a  pro  rata  part  of  the  street  intersec- 
tions added.  According  to  the  assessment  made  by  the  city 
engineer  the  defendant  is  called  upon  to  pay  $286,  while  in  our 
judgment  on  the  basis  suggested  he  should  be  assessed  with  but 
$185.  Judgment  is  therefore  entered  in  accordance  with  the 
stipulation  of  the  case  stated  in  favor  of  the  plaintijGF  for  $185, 
without  costs.]  [3] 
Plaintiff  appealed. 

Errors  assiffned  were  (1)  in  not  directing  judgment  to  be  en- 
tered in  favor  of  plaintiff  for  the  amount  of  the  assessment,  to 
wit :  $286.  (2)  In  entering  judgment  in  accordance  with  the 
stipulation  of  the  case  stated  in  favor  of  plaintiff  for  $185,  with- 
out costs.     (3)  To  a  portion  of  the  opinion,  reciting  same. 

A.  A,  Vbslmrg,  city  solicitor,  with  him  D.  J.  Davis^  assistant 
city  solicitor,  for  appellant. — If  the  decision  in  this  case  is  al- 
lowed to  stand,  it  will  certainly  create  great  confusion  in  the 
collection  of  municipal  claims.  The  following  are  some  of  the 
complications  that  will  arise,  viz  : 

1.  In  what  way  the  contractors  for  the  work  of  paving  will 
be  paid  the  difference  between  the  assessment  made  for  their 
benefit,  and  the  amount  allowed  by  the  court  for  that  purpose  ? 

2.  How  the  various  assessments  against  the  different  proper- 
ties upon  Mulberry  street  are  to  be  adjudicated,  and  according 
to  what  standard  ? 

We  believe  that  the  only  safe  rule  to  adopt  is  the  one  laid 
down  in  Hammett  v.  Phila.,  65  Pa.  146.  We  say  that  these  two 
legal  propositions  should  stand. 

1.  That  the  asssssments  for  improvements  whether  made  by 
viewers  or  by  the  city  engineer,  when  made  in  pursuance  to 
law  are  final  and  conclusive,  and  cannot  be  attacked  in  proceed- 
ings brought  to  collect  the  assessments. 

2.  That  the  rule  adopted  in  this  case  by  the  city  engineer, 
was  the  foot-front  rule,  which  has  been  upheld  in  very  many 
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cases,  and  that  the  amount  of  pave  in  front  of  the  property 
cannot  be  considered  in  determining  the  assessments. 

This  principle  is  well  settled  by  the  authorities :  2  Dillon  on 
Municipal  Corporation,  sec.  752,  note  2 :  Cooley  on  Taxation 
(2d  ed.),  65. 

The  section  to  be  improved  must  be  treated  as  a  whole,  and 
the  cost  of  the  whole  work  divided  among  the  several  lots  ac- 
cording to  their  frontage  :  Rice  J.,  in  City  of  Wilkes-Barre  v. 
McDermott,  6  Kulp,  345. 

We  cannot  see  why  the  learned  court  below  should  not  have 
applied  this  principle  of  law  to  the  case  at  bar.  Indeed  so  far 
as  the  right  of  the  city  to  collect  from  the  appellee  l)is  propor- 
tionate share  of  the  cost  of  constructing  the  street  intersections 
is  concerned,  the  court  below  adopted  the  principle  stated,  and 
held  that  he  was  liable.  This  was  plainly  in  line  with  the  au- 
thorities :  State  v.  City  of  Elizabeth,  30  N.  J.  Law,  3t55 ;  Creigh- 
ton  V.  Scott,  14  Ohio,  438 ;  Lightner  v.  City  of  Peoria,  150 
111.  80 ;  Philadelphia  v.  St.  Ry.  Co.,  177  Pa.  379. 

As  to  the  other  question,  viz :  the  number  of  feet  actually 
constructed  in  front  of  the  property  of  the  appellee,  the  learned 
court  below  seemed  to  hold  that  while  the  authorities  outside 
of  the  state  of  Pennsylvania  were  in  favor  of  the  contention 
of  the  appellant,  yet  the  decisions  of  our  own  state  is  to  the 
contrary,  and  the  judgment  must  therefore  be  for  the  appellee. 

A  careful  examination  of  the  decisions  of  our  Supreme  Court 
has  failed  to  disclose  any  6ase  which  is  absolutely  in  conflict 
with  the  principle  stated  by  the  best  text  writers,  and  by  the 
courts  of  other  states  to  which  we  have  referred. 

i.  H,  Bums^  with  him  P.  W.  Stokes,  for  appellee. — The  full 
and  exhaustive  examination  of  the  question  by  the  court  below 
leaves  little  to  be  said  in  the  argument  in  the  way  of  citation 
or  examination  of  the  precedents  and  authorities  of  law. 

We  contend  that  this  is  not  only  the  logical  and  equitable 
view  of  the  subject,  but  that  it  is  sustained  by  the  decisions  of 
our  Supreme  Court :  Philadelphia  v.  Evans,  139  Pa.  488.  The 
foot-front  rule  is  arbitrary  and  unequal  at  best,  because  it 
makes  no  account  of  the  actual  benefit  to  particular  proper- 
ties by  reason  of  the  business  to  which  it  is  devoted.  A  livery 
stable  and  a  private  residence  may  have  the  same  frontage  and 
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each  required  to  pay  the  same,  and  yet  one  uses  the  pavement 
continually  and  the  other  very  seldom,  or  not  at  all.  When  m 
addition  to  this  you  say  that  a  property  owner  must  help  pay 
for  his  neighbor's  pavement  a  mile  away  it  is  carrying  the  mat- 
ter entirely  too  far.  We  contend  that  the  judgment  of  the  court 
below  is  not  only  in  strict  accordance  with  the  precedents  of 
our  courts  but  also  in  harmony  with  equity  and  justice. 

Opinion  by  William  W.  Porter,  J.,  May  24, 1900 : 

The  learned  judge  of  the  court  below  has  written  an  exhaus- 
tive and  able  opinion.  After  a  review  of  the  cases  in  states 
other  than  Pennsylvania,  he  reaches  this  conclusion :  "  Upon 
the  strength  of  these  authorities  as  well  as  upon  principle,  we 
should  have  no  hesitation  in  holding  that  the  method  of  making 
a  local  assessment,  which  they  advocate,  is,  at  least  as  a  gen- 
eral rule  the  true  one,  and  that  is,  that  the  improvement  is  to 
be  treated  as  a  whole,  the  whole  cost  of  it  being  distributed 
among  the  properties  abutting  thereon,  according  to  benefits, 
which,  if  estimated  by  the  foot-front  rule,  are  to  be  measured 
not  by  the  extent  or  cost  of  the  improvement  in  front  of  each 
property,  but  by  the  proportion  which  the  lineal  frontage  of 
each  bears  to  the  whole  frontage  of  the  improvement."  He 
then  proceeds  to  an  examination  of  the  decided  cases  in  Penn- 
sylvania and  concludes  that  they  in  a  measure  sanction  the  con- 
verse doctrine,  and  that  the  peculiar  conditions  attending  the 
work  to  be  done  in  the  case  of  a  particular  property  assessed 
on  the  foot-front  rule,  may  be  regarded  in  fixing  the  amount 
of  the  assessment  as  to  that  property. 

We  have  considered  the  cases  cited  by  the  court  and  by 
counsel,  including  the  elaborate  opinion  in  the  case  of  the  City 
of  Shreveport  v.  Prescott,  46  L.  R.  A.  193,  with  the  note  ap- 
pended thereto.  Some  of  the  cases  cited  by  the  learned  judge 
of  the  court  below  may  be  susceptible  of  a  construction  different 
from  that  put  upon  them  by  him,  but  having  regard  to  the  trend 
of  the  Pennsylvania  decisions,  we  aflBrm  the  judgment  upon 
the  opinion  of  the  court  below  and  upon  the  facts  of  the  case 
now  before  us. 

Judgment  affirmed. 

W.  D.  Porter,  J.,  dissenting : 

That  no  assessment  can  be  made,  nor  lien  filed,  by  a  municipal 
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corporation  to  enforce  the  payment  of  municipal  charges  un- 
less in  the  manner  authorized  by  statute  is  well  settled:  Phila- 
delphia V.  Gratz,  38  Pa.  339;  Mauch  Chunk  v.  Shortz,  61 
Pa.  399 ;  McKeesport  Borough  v.  Fidler,  147  Pa.  532.  That 
the  sti*eet  in  question  in  this  proceeding  was  located  within 
the  built-up  portion  of  the  city  of  Scranton  is  not  disputed. 
When  it  came  to  paving  this  street,  therefore,  the  improvement 
might  have  been  undertaken  and  tlie  assessment  of  benefits 
made  upon  the  abutting  property  under  the  provisions  of  either 
one  of  two  acts  of  assembly,  viz :  the  Act  of  May  16,  1889, 
P.  L.  228,  or  the  Act  of  May  16,  1891,  P.  L.  75.  The  former 
act  provides  a  code  for  government  of  cities  of  the  third  class, 
and  under  its  provisions  the  expense  of  paving  may  be  charged, 
in  whole  or  in  part,  on  the  city,  or  on  real  estate  bounding  on  the 
street  paved,  according  to  the  "  foot-front "  rule.  No  manner 
of  making  the  assessment  other  than  by  the  foot  rule  is  author- 
ized by  this  statute.  Under  the  terms  of  the  Act  of  May  16, 
1891,  the  assessment  for  such  an  improvement  is  made  upon 
the  basis  of  peculiar  benefits  to  the  property,  without  exclusive 
regard  to  its  frontage,  to  be  ascertained  by  viewere  appointed 
by  the  court,  from  whose  report  an  appeal  lies  and  a  jury  trial 
may  be  had.  If  the  persons  interested  desire  the  improvement 
to  be  made  upon  the  basis  of  liability  according  to  benefits, 
they  will  proceed  under  the  act  of  1891 ;  but  if  they  wish  the 
foot-front  rule  applied,  they  will  follow  the  line  of  procedure 
marked  out  by  the  act  of  1889 ;  the  alternative  is  for  the  lot 
owners  to  settle :  Hand  v.  Fellows,  148  Pa.  456.  The  case 
stated  shows  that  the  requisite  number  of  owners,  representing 
the  required  frontage  on  the  street,  presented  a  petition,  in  due 
form,  to  the  councils  of  the  city,  praying  that  the  street  be 
paved  and  the  cost  of  the  improvement  assessed  against  abut- 
ting property  owners  according  to  the  foot-front  rule.  This  was 
an  election  by  the  property  owners  to  proceed  under  the  act  of 
1889,  and  that  the  assessment  upon  the  properties  when  made 
should  be  in  accordance  with  the  terms  of  that  statute.  This 
petition  vested  in  the  city  authorities  jurisdiction  to  order  the 
improvement  to  be  made,  enter  into  a  contract  for  the  perform- 
ance of  the  work  and  assess  the  costs  thereof  upon  the  abutting 
property  under  the  foot-front  rule.  The  councils  of  the  city, 
in  pursuance  of  the  terms  of  the  petition,  by  an  ordinance  duly 
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approved  by  the  mayor,  ordered  the  work  to  be  done,  pro- 
vided for  the  payment  of  the  cost  and  expense  thereof  by  the 
abutting  owners  according  to  the  foot-front  rule,  entered  into 
a  contract  for  the  performance  thereof,  and  authorized  the  city 
engineer  to  make  the  assessments  upon  abutting  property  ac- 
cording to  the  foot-front  rule.  The  contract  was  duly  certified 
by  the  proper  officer  and  all  the  requirements  of  the  various 
acts  of  assembly  touching  such  contracts  and  the  execution  of 
the  work  were  accurately  complied  with.  The  city  engineer 
made  the  assessments  in  accordance  with  the  provisions  of  the 
act  of  1889,  and  of  the  ordinance  authorizing  the  work,  in  ac- 
cordance with  the  foot-front  rule.  The  defendant's  property 
abutted  on  the  improvement  and  was  assessed  according  to  its 
frontage,  at  the  same  rate  per  foot  which  was  applied  to  every 
lot  upon  the  entire  line  of  the  street.  The  appellee  seeks  to 
escape  the  operation  of  the  foot-front  rule,  upon  the  ground 
that  a  part  of  the  street  in  front  of  his  lot  was  occupied  by  a 
double  tracked  street  railway,  which  had  been  paved  by  the 
company  operating  it,  and  therefore  there  was  not  so  much 
work  done  immediately  in  front  of  his  place  as  was  done  in 
front  of  some  of  the  other  lots  which  had  the  sa.me  frontage. 

The  learned  judge  of  the  court  below,  while  of  opinion  that 
the  weight  of  judicial  and  text  book  authority  outside  of  Penn- 
sylvania was  adverse  to  the  contention  of  the  appellee,  felt 
constrained,  by  certain  Pennsylvania  authorities,  to  cut  down 
this  assessment  and  charge  the  defendant  upon  a  basis  which  is 
not  authorized  by  either  of  the  acts  of  assembly  under  which 
there  was  any  authority  to  make  an  assessment,  the  judgment 
entered  being  upon  the  basis  of  the  supposed  cost  of  the  work 
done  in  the  street  immediately  in  front  of  this  particular  lot. 
The  conclusion  at  wliich  the  learned  court  below  arrived  is  not, 
in  my  opinion,  sustained  by  the  cases  relied  upon.  The  case 
of  McGonigle  v.  The  City  of  Allegheny,  44  Pa.  118,  which  is 
thought  to  sustain  the  position  of  the  appellee,  must  be  consid- 
ered in  the  light  of  the  case  stated,  upon  which  the  court  passed. 
The  street  in  question  there  was  one  which  from  end  to  end  was 
upon  one  side  bounded  by  the  east  common,  and  on  the  west 
side  by  private  property.  The  title  to  the  common  was  in  the 
city,  subject  to  the  right  of  common  in  the  owners  of  in-lots. 
The  improvement  was  made  under  an  act  which  authorized  the 
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city  to  grade  and  pave  streets,  and  to  levy  and  collect  a  special 
tax  for  defraying  the  expense  thereof  *'  by  an  equal  assessment 
on  the  foot  front  bounding  on  said  street."  It  was  decided 
that  the  east  common,  the  title  to  which  was  in  the  city,  was 
not  assessable,  and  that  the  entire  cost  of  the  improvement 
must  be  collected  from  the  properties  wliich  were  assessable. 
In  no  sense  can  that  case  be  said  to  hold  that  each  property 
must  pay  for  the  cost  of  the  work  done  immediately  in  front 
thereof.  The  cases  in  which  our  Supreme  Court  sustained 
judgments  entered  in  default  of  a  sufficient  affidavit  of  defense, 
cited  by  the  learned  court  below,  were  not  in  any  sense  attacks 
upon  the  manner  of  assessment:  Erie  City  v.  Butler,  120  Pa. 
374;  Pittsburg  v.  MacConnell,  130  Pa.  463;  Harrisburg  v. 
Baptist,  156  Pa.  526.  It  is  true  that  in  the  first  named  case 
Mr.  Justice  Paxson,  who  delivered  the  opinion  of  the  court, 
did  use  the  expression :  "  All  that  the  defendant  is  called  upon 
to  pay  for  is  the  pavement  in  front  of  his  own  property.  He 
does  not  allege  any  special  defect  in  this  portion  of  the  work, 
except  in  his  reference  to  the  work  on  the  street  generally." 
This  expression  was  used  in  discussing  the  allegations  of  the 
defendant  that,  there  were  defects  in  the  work,  and  had  no  ref- 
ence  whatever  to  the  manner  of  making  the  assessment.  The 
allegations  of  defect  were  held  to  be  too  general,  and  upon  the 
authority  of  Pepper  v.  Philadelphia,  114  Pa.  96,  it  was  said  that 
*'  if  the  work  was  substantially  done  as  contracted  for  and  an- 
swered the  purpose  intended,  but  in  some  minor  particulars, 
which  did  not  materially  affect  its  usefulness,  the  contractor 
had  failed,  then  the  property  owner  might  have  a  deduction  for 
such  failure."  The  expression  above  quoted  is  not  to  be 
wrested  from  its  context  and  made  to  declare  the  principle  that 
assessments  for  paving  are  to  be  made  in  accordance  with  the 
cost  of  the  pavement  in  front  of  the  property.  The  same  ex- 
pression was  used  in  the  other  two  cases  cited,  under  the  same 
circumstances  and  in  the  same  connection,  but  the  views  of 
Mr.  Chief  Justice  Paxson  are  clearly  indicated  in  Pittsburg  v. 
MacConnell,  in  speaking  of  the  defense  of  defective  workman- 
ship :  "  If  deficient  in  some  minor  particulars,  the  defendant 
can  only  have  a  deduction  for  such  defects.  Here  the  defend- 
ant does  not  say  to  what  extent  she  has  been  injured  by  the 
defective  work.    She  says  the  work  was  let  at  a  high  price,  but 
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ifi  silent  as  to  what  would  have  been  a  fair  price  therefor." 
Thus  understood,  the  expressions  by  which  the  learned  court 
below  was  led  to  the  conclusion  that  the  cost  of  paving  in  front 
of  each  particidar  lot  was  to  be  assessed  against  that  lot,  with- 
out regard  to  the  cost  of  paving  in  front  of  other  lots,  were 
pertinent  to  the  cases  in  which  the  expressions  were  used,  but 
if  they  are  to  be  given  the  meaning  attached  to  them  by  the 
court  below  they  are  to  be  considered  as  mere  dicta.  The  two 
other  cases  relied  upon  to  sustain  the  contention  of  the  appellee 
are  Witman  v.  City  of  Reading,  169  Pa.  375,  and  Park  Avenue 
Sewers,  169  Pa.  433.  In  the  former  case  the  city  of  Reading 
had,  by  ordinance,  constituted  a  sewer  district,  and  provided 
that  a  certain  portion  of  the  cost  of  main  sewers,  as  well  as  the 
cost  of  all  lateral  or  branch  sewer's,  should  be  aggregated  and 
assessed  upon  the  properties  abutting  on  the  various  lateral 
sewers  according  to  the  foot-front  rule.  These  lateral  sewers 
were  necessarily  of  different  sizes  and  the  cost  of  construction 
was  necessarily  influenced  by  the  various  localities  in  which 
they  were  situated ;  the  construction  of  some  would  involve 
deep  excavations,  perhaps,  through  solid  rock,  others  would 
have  to  be  carried  above  the  natural  grade  of  low  ground,  and 
the  cost  of  one  was  no  criterion  whatever  upon  which  to  esti- 
mate the  cost  of  the  construction  of  another.  These  lateral 
sewers  were  not  necessarily  connected  with  or  dependent  upon 
each  other.  It  was,  therefore,  manifest  that  under  the  system 
of  assessment  provided  by  this  ordinance  the  small  lateral 
sewera  and  those  of  inexpensive  construction  were  paying  for  a 
part  of  the  construction  of  the  larger  and  expensive  lateral 
sewers,  from  which  they  derived  no  benefit  whatever.  It  was 
held  that  the  ratio  of  cost  made  up  of  the  average  of  these 
sewers  was  not  an  accurate  measure  of  any  one  of  them. 
When  Mr.  Justice  Mitchell,  speaking  for  the  court  in  that 
case,  said,  "  If  the  cost  is  only  #1.00  a  foot,  that  is  all  that  can 
be  assessed  on  the  property,  though  the  benefit  may  be  equal  to 
12.00  a  foot, '  the  expression  is  to  be  taken  as  applying  to  the 
system,  and  meant  that  if  the  cost  and  expense  of  a  lateral 
sewer  amounted  to  only  $1.00  a  foot  front  upon  all  the  pro- 
perty legally  assessable,  that  the  city  could  collect  no  more.  It 
is  a  well-settled  rule  that  the  city  cannot  collect  assessments 
which  in  the  aggregate  exceed  the  cost  of  the  improvement, 
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and  thus  make  a  profit  out  of  the  work.  The  case  of  Park 
Avenue  Sewers  decided  that  a  property  owner  could  not  be  as- 
sessed with  the  cost  of  a  fifteen-inch  main  sewer,  when  the 
facts  agreed  upon  by  counsel  showed  that  a  ten-inch  local 
sewer  would  have  been  sufficient  to  give  the  property  all  the 
benefit  it  derived  from  the  improvement.  This  decision  was 
put  upon  the  ground  that  such  an  assessment  was  contrary  to 
the  express  terms  of  the  act  of  1891,  section  8,  by  which  the  costs 
and  expenses  are  to  be  assessed  according  to  benefits,  if  suffi- 
cient property  benefited  can  be  found.  And  for  the  further 
reason,  that  "  the  limit  of  special  benefit  is  the  limit  of  liability 
to  special  assessment."  Neither  of  these  cases  afford  any  basis 
for  the  contention  that  each  property  is  to  pay  for  the-  work 
done  immediately  in  front  of  it.  The  meaning  of  these  cases 
is  that  the  cost  of  each  sewer  must  be  ascertained  separately 
and  the  assessments  therefor  made  upon  the  basis  of  the  special 
benefits  resulting  to  the  properties  liable  under  the  statutes. 
There  is  no  suggestion  in  either  of  the  cases  that  where  the 
construction  of  a  lateral  sewer  has  on  one  part  of  its  line  met 
with  unusual  difficulties  and  involved  extraordinary  expendi- 
tures, that  all  of  those  expenditures  must  be  met  by  the  owner 
in  front  of  whose  property  the  obstacle  was  encountered,  leav- 
ing other  owners  in,  perhaps,  the  same  square  to  pay  only  for 
the  comparatively  small  expenditure  involved  in  front  of  their 
respective  properties.  The  proceedings  for  the  assessment  in 
the  case  of  the  Park  Avenue  Sewers,  above  cited,  were  under 
the  Act  of  May  16, 1891,  P.  L.  75,  sec.  8,  which  also  applies  to 
the  gmding  of  streets.  Can  it  be  for  one  moment  contended 
that  when  a  street  is  graded  the  owner  must  pay  for  the  amount 
of  grading  done  in  front  of  his  particular  property?  If  so,  the 
property  least  benefited  is  certain  to  pay  the  highest  assessment, 
for  the  property  which  lies  practically  at  the  established  grade 
would  have  little  or  no  work  done  in  front  of  it,  while  the  pro- 
perties upon  which  there  were  heavy  fills  or  deep  cuts  might  be 
called  upon  to  pay  assessments  which  would  simply  amount  to 
confiscation. 

The  principle  of  taxation  upon  which  assessments  upon  pro- 
perty abutting  upon  a  public  improvement  are  sustained  is,  that 
such  properties  have  from  the  improvement  received  a  benefit 
which  is  peculiar  to  them,  as  distinguished  from  the  benefits 
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which  accrae  to  other  properties  within  the  municipality  not  so 
situated.  If  the  case  is  within  the  principle,  the  proportion  of 
contribution  and  other  details  are  within  the  discretion  of  the 
taxing  power.  Learned  jurists  have  differed  as  to  the  conven- 
ience or  fairness  of  the  different  methods  of  ascertaining  the 
proportion  of  contribution  to  be  made  by  owners  of  abutting 
property.  Mr.  Justice  Sharswood,  in  Hammett  v.  Philadel- 
phia, 65  Pa.  146,  expressed  a  preference  for  the  system  which 
adopted  the  foot-front  rule,  while  Mr.  Justice  Mitchell,  in 
Witman  v.  Reading,  supra,  declared  a  preference  for  the  rule 
based  upon  difference  in  market  value  of  the  property  before 
and  after  the  improvement.  Both  of  the  learned  justices  unite 
in  the  declaration  that  '*  no  system  of  taxation  which  the  wit 
of  man  ever  devised  has  been  found  perfectly  equal."  What- 
ever rule  is  adopted  by  the  taxing  power,  it  must  be  general, 
certain  and  uniform,  and  must  apply  to  all  who  are  under  the 
law  liable  to  the  assessment:  Hammett  v.  Philadelphia,  supra; 
Witman  v.  Reading,  supra ;  Harrisburg  v.  McCormick,  129  Pa. 
213.  A  city  cannot  subject  its  citizens  to  a  legal  obligation  ex- 
cept by  the  lawful  exercise  of  its  powers,  and  if  the  law  pre- 
scribes the  manner  in  which  a  corporation  or  its  oflBcers  must 
act,  they  must  follow  the  requirements  of  the  law  under  which 
they  propose  to  act :  Athens  Borough  v.  Carmer,  169  Pa.  426 ; 
Fell  V.  Philadelphia,  81  Pa.  68. 

The  property  of  the  appellee  fronted  upon  this  improvement. 
It  is  conceded  in  the  case  stated  that  it  was  subject  to  assess- 
ment for  the  improvement.  The  only  question  involved  is  the 
amount  which,  under  the  law,  he  ought  to  contribute.  The 
pavement  was  petitioned  for,  ordained  by  the  city,  contracted 
for  and  the  work  done  under  the  provisions  of  the  act  of  May  23, 
1889.  The  city  clearly  had  jurisdiction  to  enact  the  ordinance, 
contract  for  the  improvement  and  make  the  assessment.  The 
work  is  admitted  to  have  been  done  in  accordance  with  the  con- 
tract and  specifications.  In  accordance  with  the  provisions  of 
the  31st  section  of  the  Act  of  May  23, 1889,  P.  L.  277, 327,  coun- 
cils authorized  the  city  engineer  to  make  the  assessments.  The 
foot-front  rule  may  not  be  the  best  which  could  have  been  de- 
vised for  making  assessments  for  street  improvements  of  this 
character,  but  it  was  the  only  one  that  this  city  engineer  had 
jurisdiction  to  apply ;  he  was  bound  by  the  terms  of  the  act 
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of  assembly  under  which  the  improvement  was  made.  By 
force  of  the  petition  presented  to  councils  and  the  ordinance 
passed  by  said  bodies,  in  accordance  with  the  provisions  of  the 
act  of  assembly,  this  improvement  was  made  at  the  expense  of 
the  owners  of  real  estate  abutting  thereon,  "by  an  equal  as- 
sessment on  said  property  in  proportion  to  the  number  of  feet 
the  same  fronts  on  the  street."  The  city  engineer  made  the 
assessment  in  strict  accordance  with  the  law  under  which  he 
acted,  and  the  result  was  that  the  property  of  the  appellee  was 
assessed  in  the  sum  of  $286,  said  amount  being  in  proportion  to 
the  number  of  feet  which  his  property  fronts  upon  the  street. 
This  was  an  assessment  made  in  pursuance  of  law,  is  final 
and  conclusive  and  cannot  again  be  reviewed  by  any  other  tri- 
bunal: Hammett  v.  Philadelphia,  65  Pa.  146;  Commonwealth 
V.  Woods,  44  Pa.  113.  The  law  had  in  this  case  fixed  the  man- 
ner in  which  the  peculiar  benefits  to  the  property  were  to  be 
ascertained,  and  it  was  not  within  the  jurisdiction  of  this  city 
engineer  or  any  other  tribunal  to  set  aside  the  legislative  man- 
date. H  was  not  for  the  city  engineer  to  inquire  what  that 
part  of  the  improvement  in  front  of  this  particular  property 
had  cost.  If,  because  of  the  difficulty  of  procuring  the  foun- 
dation, or  because  of  the  distance  which  materials  had  to  be 
transported,  this  particular  piece  of  pavement  had  cost  twice  as 
much  per  square  yard  as  any  other  part  of  the  improvement, 
the  assessment  on  this  paiticular  property  could  not  have  been 
increased ;  the  property  was  entitled  to  the  protection  of  the 
foot-front  rule.  The  property  of  the  appellee  was  benefited 
by  the  improvement  as  a  whole.  The  small  patch  of  pavement 
in  front  of  his  house  would  have  been  of  very  little  benefit  to 
him,  or  anybody  else ;  but  when  the  entire  street  was  well  paved, 
affording  a  safe  and  convenient  means  of  travel  upon  the  road- 
way to  and  from  the  property,  the  benefits  to  the  property  were 
made  manifest  This  property  was,  therefore,  within  the  prin- 
ciple which  supports  special  assessments  for  special  benefits, 
and  being  within  the  principle  the  proportion  of  contribution 
was  within  the  discretion  of  the  taxing  power,  and  the  tax- 
ing power  has  enacted  and  ordained  that  the  property  shaU  be 
assessed  in  proportion  to  the  number  of  feet  it  fronts  upon  the 
street.  The  assessment  by  the  city  engineer  is  sustained  by 
statutory  authority.     The  assessment  made  by  the  learned  court 
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below  is  without  any  statutory  authority  whatever.  The  city 
authorities  were,  by  statute,  vested  with  jurisdiction  in  the 
premises,  and  in  the  absence  of  any  allegation  of  fraud,  or  de- 
fects in  the  work,  or  that  the  engineer  had  exceeded  his  juris- 
diction in  assessing  the  appellee  upon  a  greater  frontage  than 
he  owned,  I  am  of  opinion  that  the  assessment  made  hy  the  en- 
gineer was  conclusive.  For  these  reasons  I  would  reverse  the 
judgment  of  the  court  below  and  enter  judgment  against  the 
appellee  in  the  amount  of  the  assessment  made  by  the  city  en- 
gineer. 


Ferrell  v.  Reed. 

AppetUs — Charge  of  court— Immaterial  error. 

The  appellate  court  will  not  revei*se  for  error  in  the  charge  of  the  court 
where  it  is  manifest  that  appellant  was  not  injured  by  such  en*or. 

Contract— Lost  letter— Parol  evidence— Qtiestion  for  jury . 

Where  a  contract  was  made  by  letter  and  acceptance  thereof,  and  the 
letter  being  lost  the  parties  respectively  attempted  to  establish  its  contents 
by  parol  and  their  testimony  differed  as  to  the  proposition  contained  therein, 
there  was  no  error  in  instructing  the  juiy  **  it  will  l>efor  you  to  determine 
from  the  evidence  you  have  how  the  matter  stands." 

Harmless  error — Interpretation  of  contract. 

Where  the  foundation  of  the  action  was  an  express  contract  about  which 
the  evidence  was  contradictory  as  to  the  theoiy  of  the  payment  of  commis- 
sions earned,  there  is  nothing  to  autliorize  a  mutual  account  based  upon 
a  quantum  meruit,  and  it  was  eiTor  to  instruct  the  juiy  that  they  might  state 
such  an  account,  but  when  the  verdict  discloses  that  the  jury  adopted  the 
defendant's  theory  the  court  will  not  be  reversed  for  an  obviously  harm- 
less error. 

Argued  April  27, 1900.  Appeal,  No.  139,  April  T.,  1900,  by 
defendant,  in  a  suit  of  G.  W.  Ferrell  against  B.  D.  Reed,  from 
judgment  of  C.  P.  No.  2,  Allegheny  Co.,  April  T.,  1895, 
No.  1099,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  AflBrmed. 
Opinion  by  W.  D.  Porter,  J. 

Assumpsit.    Before  Shaper,  J. 

It  appears  from  the  record  that  this  was  a  suit  to  recover  com- 
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missions  for  the  sale  of  certain  agricultural  machines  and  the 
case  was  whether  the  »f  152  which  was  the  agreed  amount  of 
commission,  was  payable  immediately  upon  the  consummation 
of  the  sale,  or  whether  it  was  not  payable  until  the  purchasers 
had  fully  paid  for  the  machines. 

The  court  charged  the  jury  in  part  as  follows : 

[This  is  one  of  those  unfortunate  cases  where  the  parties 
differ  verj'^  materially  in  their  statements  of  fact,  and  yet  both 
of  them  appear  to  be  honest,  and  where  it  would  almost  seem 
that  there  must  have  been  some  mistake  between  them  during 
the  whole  time.  Of  course  I  do  not  say  that  there  was,  but  it  is 
possible,  and  it  will  be  for  you  to  determine  from  the  evidence 
you  have  had  how  the  matter  stands.]   [1]  .... 

[Take  all  those  things  together,  gentlemen,  and  if  you  come 
to  the  conclusion  that  the  weight  of  the  evidence  is  in  favor  of 
the  plaintiff's  theory,  that  he  was  to  get  the  M52  when  he  sold 
the  machine,  or  it  was  at  least  owing  to  him  then,  and  it  did 
not  make  any  difference  when  the  Livengoods  paid  or  not, 
then  he  is  entitled  to  a  verdict  for  f  101.34,  with  interest  from 
February  1,  1893 ;  but  if  that  was  not  the  bargain  then  he  is 
not  entitled  to  a  verdict  for  that  amount,  or  perhaps  any  amount, 
for  I  don't  know  that  there  is  any  way  of  making  a  mutual  ac- 
count between  the  parties,  although  you  might  do  so  if  you 
thought  fair ;  the  amount  of  the  verdict  is  for  you.  It  could 
not  be  over  #101.34  with  interest.]   [2] 

Verdict  and  judgment  for  plaintiff  for  #76.01.  Defendant 
appealed. 

ErrorB  assigned  were  (1,  2)  to  portions  of  the  judge's  charge, 
reciting  same. 

J7".  L.  Castle^  with  him  J.  M.  Nevin^  for  appellant. — Our  con- 
tention is  that  the  instruction  given  by  the  court  gave  the  jury 
a  license  to  find  a  verdict  not  warranted  by  the  evidence,  which 
the  jury  proceeded  to  do. 

In  the  case  at  bar  the  amount  was  not  disputed,  but  the  issue 
was,  is  it  due  and  payable  ? 

The  charge  of  the  court  laid  the  defendant  liable  not  only 
for  a  verdict  for  #101.34,  but  for  any  amount  between :  Young- 
man  V.  Miller,  98  Pa.  196. 
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Simon  R.  HusSj  with  him  J.  M.  Patterson^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  May  24, 1900 : 
This  is  an  action  to  recover  a  balance  alleged  to  be  due  and 
pajrable  as  commissions  upon  the  sale  of  a  threshing  machine 
and  engine.  The  contract  between  the  parties  was  embodied 
in  a  letter  written  by  the  plaintiff  to  the  defendant,  embodying 
a  proposition  which  was  accepted  by  the  defendant  and  acted 
upon  by  the  parties.  The  letter  was  lost  and  the  parties,  respect- 
ively, attempted  to  establish  its  contents  by  parol  evidence. 
The  testimony  of  the  plaintiff  and  that  of  the  defendant  differed 
as  to  the  proposition,  contained  in  the  letter,  when  the  com- 
missions were  to  become  due  and  payable.  The  court,  in  that 
part  of  its  charge  which  is  the  subject  of  the  first  assignment 
of  error,  called  attention  to  this  material  difference  in  their 
statements  of  fact,  suggested  that  both  of  the  pai-ties  appeared 
to  be  honest,  and  that  it  would  almost  seem  that  there  must 
have  been  some  mistake  between  them  during  the  whole  time, 
and  said:  "Of  course,  I  don't  say  that  there  was,  but  it  is 
possible,  and  it  will  be  for  you  to  determine  from  the  evidence 
you  have  had  how  the  matter  stands."  In  this  there  was  no 
error,  and  the  first  specification  is  dismissed. 

A  portion  of  that  part  of  the  charge  embraced  in  the  second 
assignment  of  error,  viz:  "Take  all  those  things  together, 
gentlemen,  and  if  you  come  to  the  conclusion  that  the  weight 
of  the  evidence  is  in  favor  of  the  plaintiff's  theory,  that  he  was 
to  get  the  f  152  when  he  sold  the  machine,  or  it  was,  at  least, 
owing  to  him  then,  and  it  didn't  make  any  difference  whether 
the  Livengoods,  the  purchasers,  paid  or  not,  then  he  is  entitled 
to  a  verdict  for  $101.34,  with  interest  from  February  1, 1893," 
is  absolutely  correct.  The  court,  however,  added:  "But  if 
that  was  not  the  bargain,  then  he  is  not  entitled  to  a  verdict 
for  that  amount,  or,  perhaps,  any  amount,  for  I  don't  know  that 
there  is  any  way  of  making  a  mutual  account  between  the 
parties,  although  you  might  do  so  if  you  thought  fair ;  the 
amount  of  the  verdict  is  for  you.  It  could  not  be  over  $101.34, 
with  interest."  This  was  giving  the  jury  a  latitude  which  the 
evidence  did  not  warrant.  There  was  no  evidence  in  the  case 
which  could  have  authorized  a  recovery  upon  a  quantum  meruit. 
There  was  no  question  of  a  mutual  account  involved,  the  f oun- 
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dation  of  the  action  was  an  express  contract.  There  was  no 
dispute  as  to  the  total  amount  of  the  commissions  earned.  The 
only  question  of  fact  upon  which  the  jury  was  to  pass,  under 
the  evidence  in  this  case,  was  what  was  the  proposition,  con- 
tained in  the  lost  letter,  which  fixed  the  time  when  the  com- 
missions were  to  become  due  and  payable.  It  was  not  for  the 
jury,  in  the  absence  of  evidence,  to  state  a  mutual  account  be- 
tween the  parties.  But,  while  this  part  of  the  charge  was 
eiToneous,  a  careful  review  of  the  testimony  taken  in  connection 
with  the  verdict  has  convinced  us  that  the  error  worked  no  in- 
jury to  the  interests  of  the  defendant.  The  plaintiff  testified, 
in  substance,  that  the  proposition  contained  in  the  letter  which 
became  the  contract  between  the  parties,  was  that  he  was  to  be 
paid  a  commission  of  twenty  per  cent  on  time  sales,  and  twenty 
and  ten  on  cash  sales,  and  explained  that  this  meant  he  was  to 
be  paid  twenty  per  cent  of  the  manufacturer's  list  on  time  sales, 
and  in  case  the  sale  was  made  for  cash  that  ten  per  cent  ad- 
ditional was  to  be  computed  upon  the  amount  of  the  sale  after 
deducting  the  twenty  per  cent ;  and  that  this  was  a  time  sale. 
If  the  jury  believed  this,  the  plaintiff  was  entitled  to  his  com- 
missions as  soon  as  the  sale  was  effected.  It  is  undisputed 
that  the  parties  met  on  February  1,  1893,  some  time  after  the 
sale  had  been  consummated,  and  it  was  then  agreed  between 
them  that  the  total  amount  of  the  commission  was  $162;  that 
the  Livengoods  had  at  that  time  paid  one  third  of  the  purchase 
money,  and  that  the  defendant  then  paid  to  the  plaintiff  the 
sum  of  $50.66,  being  one  third  of  the  commissions,  leaving  a 
balance  of  $101.34.  As  to  this  balance,  the  plaintiff  testified 
that  the  defendant  at  that  time  said  "  he  would  rather  not  pay 
it  all  at  the  present  time,  that  he  would  rather  string  it  out  a 
little,  and  I  agreed  to  that."  The  defendant  testified  as  to  the 
contents  of  the  lost  letter  as  follows,  viz :  "  In  answer  to  the 
letter  of  Mr.  Ferrell  I  quoted  him  twenty  per  cent  on  time, 
and  twenty  and  ten  on  cash,  based  on  our  commission  contract. 
Q.  Did  you  state  in  your  letter  that  it  was  to  be  based  on 
your  commission  contract?  A.  All  my  conversation,  and  in 
my  letter  to  him,  indicated  that  his  commission  would  be  paid 
in  accordance  with  the  commission  contract  which  was  made 
by  all  agents."  At  this  point  of  his  testimony  he  did  not  state 
what  the  conmiission  contract  was,  nor  its  terms,  and  that  com- 
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mission  contract  is  not  printed  in  appellant's  paper-book.  On 
cross-examination,  however,  the  defendant  did  testify  specifi- 
cally, with  regard  to  the  word  used  in  the  lost  letter :  "  Now, 
I  made  him  a  quotation  of  twenty  off  on  time  and  twenty  and 
ten  for  cash  sales,  the  sales  to  be  made  in  accordance  with  our 
contract,  and  commissions  to  be  paid  as  the  notes  were  paid." 
With  regard  to  the  settlement  in  February,  1893,  the  defend- 
ant testified:  "Q.  Then,  between  that  time  and  February 
wei-e  two  of  the  notes  paid  ?  A.  Yes,  sir,  between  that  time 
and  February;  nearly  one  third  of  the  notes  were  paid  between 
that  time  and  the  first  of  January,  I  believe.  Q.  Then,  in  Feb- 
ruary you  settled  with  him  and  paid  him  one  third  of  the  com- 
missions ?  A.  Yes,  sir.  Q.  Tell  us  why  it  was  that  you  paid 
him  at  that  time  just  one  third  of  the  commission  ?  A.  I  paid 
him  one  third  of  the  commissions  simply  because  it  was  in  ac- 
cordance with  the  agreement  I  had  made  with  him.  Q.  When 
was  the  other  two  thirds  of  those  commissions  to  be  paid? 
A.  To  be  due  when  those  notes  were  paid,  in  two  seasons."  If 
the  jury  believed  this  testimony  of  the  defendant,  the  commis- 
sions were  only  to  be  paid  upon  the  amounts,  and  at  the  times, 
of  payments  by  the  purchasers  to  the  defendant.  If  his  tes- 
timony as  to  the  settlement  made  in  February,  1893,  is  true, 
the  parties  put  a  construction  upon  their  own  contract  and  acted 
upon  the  same ;  and,  according  to  the  terms  of  that  construction, 
the  defendant  could  only  be  called  upon  to  pay  commissions 
upon  the  part  of  the  purchase  money  which  he  received.  Two 
thirds  of  the  purchase  money  remained  unpaid  at  that  time, 
and  the  purchasers  subsequently  made  an  assignment.  The 
defendant  testified  that  he  made  a  compromise,  of  his  claim  for 
the  purchase  money,  with  the  assignee  of  the  purchasers,  and 
that,  as  a  consequence  of  that  compromise,  he  lost  $180  of  the 
claim,  but  he  does  not  state  what  was  the  basis  of  his  settle- 
ment with  the  assignee,  or  wliether  he  includes  in  the  $180  his 
own  time  in  making  the  settlement,  his  counsel  fees  and  other 
expenses.  The  defendant  offered  testimony,  which  was  not 
objected  to,  that  the  basis  of  the  settlement  between  the  de- 
fendant and  the  purchasers  was  seventy-five  per  cent  of  the 
claim,  and  the  defendant,  when  he  subsequently  took  the  stand 
in  rebuttal,  did  not  deny  this.  The  only  direct  evidence,  there- 
fore, which  the  jury  had  as  to  the  amount  of  the  purchase 
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money  which  was  paid  was  that  the  defendant  had  settled  and 
been  paid  upon  the  basis  of  seventy-five  per  cent  of  the  amount 
of  the  purchase  money  which  had  remained  unpaid  on  the  1st 
day  of  February,  1893,  at  the  time  of  the  settlement  between 
the  plaintiff  and  defendant.  It  is,  therefore,  manifest  that  the 
jury  accepted  the  testimony  of  the  defendant  as  true,  and  found 
that  he  was  only  required  to  pay  the  commissions  on  the  de- 
ferred purchase  money  as  he  received  payments  upon  the  same. 
The  defendant  had  received  seventy-five  per  cent  of  that  de- 
ferred purchase  money  and  the  jury  returned  a  verdict  for 
seventy-five  per  cent  of  the  unpaid  commissions.  This  makes 
it  clear  that,  although  there  was  error  in  the  charge  of  the  court, 
the  defendant  suffered  no  injury  as  a  consequence.  Had  the 
verdict  been  in  favor  of  the  defendant  the  plaintiff  would,  un- 
doubtedly, have  had  just  grounds  to  complain  of  the  charge. 
Judgment  aflBrmed. 


Sattler  v.  Opperman. 

Oil  arid  gas  lease— Ow7ier ship  of  lessee's  chattel— Conversion  thereof  by 
lessee, 

A  landloixl  who  recovers  the  right  to  possession,  by  an  action  of  eject- 
ment under  an  oil  and  gas  lease,  does  not  become  the  owner  of  the  lessee^s 
tools  and  personal  property  left  by  him  on  the  premises,  and  an  action 
will  lie  against  the  lessor  for  conversion  of  the  chattels  after  refusal  upon 
demand  to  deliver  the  same. 

Oil  and  gas  lease — Conversion  of  personalty — Statute  of  limitaiions. 
Pending  a  dispute  as  to  the  right  of  possession  under  the  lease  the  stat- 
ute of  limitations  does  not  begin  to  run  against  the  lessee  touching  the 
ownership  of  the  personal  chattels  left  on  the  demised  premises  by  reason 
of  a  notice  from  the  lessor  to  the  lessee  to  remove  his  tools  and  other 
personal  property. 

Argued  April  26, 1900.  Appeal,  No.  136,  April  T.,  1900,  by 
defendant,  in  a  suit  of  John  Sattler  against  Frederick  Opper- 
man, from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  May  T.,  1899, 
No.  94,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaver, 
Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Aflirmed. 
Opinion  by  W.  D.  Porter,  J. 
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Trespass.     Before  Evans,  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Defendant  submitted  among  others  the  following  points : 

[1.  The  request  of  defendant  and  refusal  of  plaintiff  to  re- 
move the  goods  from  defendant's  property  was  a  consent  on 
the  part  of  the  plaintiff  to  the  running  of  the  statute  of  limita- 
tion in  an  action  for  their  value.     Anawer :  Refused.]   [1] 

[2.  That  if  the  juiy  believe  that  the  defendant  requested 
the  plaintiff  to  take  his  personal  property  off  his  farm  (plain- 
tiff having  ceased  working  on  the  wells  he  was  drilling  and  re- 
fused to  proceed  after  notice)  more  than  six  yeara  before  he 
brought  this  suit,  the  statute  is  a  bar  to  this  action,  and  their 
verdict  should  be  for  the  defendant.     Answer :  Refused.]   [2] 

[4.  That  under  the  terms  of  the  lease  offered  in  evidence, 
the  plaintiff  had  no  right  to  remove  the  personal  property  after 
the  expiration  of  the  lease,  and  after  the  verdict  in  the  eject- 
ment case  at  No.  655,  December  term,  1892.  Answer:  Re- 
fused.] [3] 

Verdict  and  judgment  for  plaintiff  for  ifl,500.  Defendant 
appealed. 

Errors  assigned  were  (1-8)  refusal  of  defendant  s  points, 
reciting  same. 

Lewis  McMullen^  for  appellant. — Where  a  man  has  knowledge 
of  his  rights  or  the  means  of  ascertaining  such  knowledge  and 
refuses  to  take  advantage  of  his  knowledge  or  take  pains 
enough  to  inquire  into  the  matter,  the  statute  is  held  to  run 
against  him.  In  fact,  Sattler  was  a  trespasser  from  the  time 
of  the  committing  of  the  breaches  of  the  covenants  of  his  lease 
in  the  summer  of  1892.  The  full  knowledge  of  his  right  to 
remove  the  fixtures  from  Opperman's  farm,  his  refusal  to  do  so, 
certainly  does  not  give  him  the  right  to  take  advantage  of  his 
own  wrongdoing  and  maintain  an  action  of  trover  to  recover 
the  value  of  the  same,  almost  seven  years  thereafter :  Gas  & 
Water  Co.  v.  Iron  &  Coal  Co.,  167  Pa.  136. 

The  third  assignment  of  error  is  to  the  refusal  of  the  court 
to  affirm  the  fourth  point  of  defendant.  That  point  raises  the 
question  as  to  the  right  of  a  tenant  to  remove  fixtures  from  the 
Vol.  XIV — 3 
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leased  premises  after  the  expiration  of  the  term  of  the  lease  or 
to  maintain  an  action  in  trover  to  recover  their  value :  Heintz 
V.  Shortt,  149  Pa.  286;  Wills  v.  Gas  Co.,  130  Pa.  222;  Over- 
ton  V.  Williston,  31  Pa.  156;  David  v.  Moss,  88  Pa.  346. 

Archibald  H.  Bowandy  with  him  Harry  H.  Rowand^  for  ap- 
pellee, relied  on  Cassell  v.  Crothers,  193  Pa.  369,  and  Wick 
r.  Bredin,  189  Pa.  83. 

Opinion  by  W.  D.  Porter,  J.,  May  24, 1900 : 
The  defendant  executed  an  oil  and  gas  lease  of  his  farm  to 
the  plaintiff  and  another, "  for  the  term  of  one  year  and  so  long 
thereafter  as  oil  or  gas  can  be  produced  in  paying  quantities." 
The  lease  was  dated  February  12, 1890.  The  lessees  formed 
a  company,  of  which  they  were  members,  for  operating  the  lease, 
and  the  plaintiff  entered  into  a  contract  with  the  company  for 
the  drilling  of  tlie  wells ;  he  furnished  his  own  tools  and  ma- 
chinery. In  the  year  1892,  after  the  plaintiff  had  suspended 
operations  in  drilling  the  wells  for  some  time,  the  defendant 
brought  an  action  of  ejectment,  and  on  February  2, 1894,  ob- 
tained a  verdict,  against  the  plaintiff  and  his  associates,  in  that 
action.  At  the  time  this  verdict  was  obtained  there  was  a  con- 
siderable amount  of  personal  property  belonging  to  the  plain- 
tiff, on  the  premises  which,  subsequently  to  the  verdict,  the 
defendant  declined  to  permit  the  plaintiff  .to  remove.  The 
plaintiff,  alleging  that  the  defendant  had  converted  the  pro- 
perty to  his  own  use,  brought  this  action  to  recover  the  value 
thereof. 

The  defendant  sought  to  interpose  the  bar  of  the  statute  of 
limitations  to  the  plaintiff's  claim,  and  in  support  of  that  posi- 
tion offered  evidence  tending  to  establish  that  the  defendant 
befoi-e  bringing  the  action  of  ejectment,  in  1892,  had  insisted 
upon  the  plaintiff's  going  on  and  finishing  a  well  which  was 
then  being  drilled.  The  defendant  testified  in  answer  to  a 
question  by  the  court:  "Q.  Counsel  has  asked  you  what  was 
said  between  you  and  Mr.  Sattler.  You  will  confine  yourself 
to  that.  A.  Well,  he  wouldn't  finish  the  well,  and  I  told  him 
if  he  don't  want  to  finish  the  well,  I  will  sue  him ;  I  told  him  if 
he  don't  want  to  finish  the  well  to  take  his  tools  away,  and  if 
he  don't  take  his  tools  away  I  will  sue  the  whole  company. 
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Q.  Well,  what  did  ho  say  to  that?  A.  Well,  he  told  me  he 
wouldn't  take  his  tools  away,  he  wanted  somebody  to  pay  for 
the  tools  for  him.  Q.  And  that  he  wouldn't  take  them  away? 
A.  He  won't  take  them  away ;  he  wanted  somebody  to  pay  for 
his  tools.  Q.  Well,  what  did  he  say  when  you*  asked  him  to 
finish  the  well  ?  A.  He  wouldn't  do  it.  They  told  me  they  had 
a  lease  for  ninety-nine  years."  There  was  other  evidence  to 
the  effect  that  the  defendant  had  requested  the  plaintiff  to  re- 
move his  personal  property  and  withdraw  from  operations  under 
the  lease  prior  to  the  bringing  of  the  action  of  ejectment.  The 
plaintiff  testified  that  shortly  after  the  verdict  in  the  action  of 
ejectment,  he  went  to  the  house  of  the  defendant  and  had  a 
conversation  with  him  about  the  personal  property  in  question, 
and  that  the  defendant  then  claimed  that  all  the  personal  pro- 
perty belonged  to  him,  the  defendant ;  that  he  subsequently 
.  demanded  the  property  and  the  defendant  refused  to  permit 
him  to  take  it,  with  the  exception  of  a  small  boiler.  When  the 
defendant  was  called  by  the  plaintiff  as  for  cross-examination, 
he  testified  as  follows :  "  Q.  And  after  you  got  that  verdict 
you  claimed  everything  on  the  farm,  you  claimed  this  macliinery 
and  everything  eke?  A.  That  is  what  my  lawyer  told  me, 
he  says  everything  belongs  to  you  and  you  go  and  sell  it. 
Q.  That  was  after  this  verdict  ?  A.  Yes,  sir."  There  is  no  ques- 
tion that  after  the  verdict  on  February  2,  1894,  the  plaintiff 
demanded  this  personal  property  and  the  defendant  claimed  it 
as  his  own,  and  refused  to  deliver  possession.  There  is  no 
evidence  whatever  which  tended  to  establish  a  conversion  of 
the  property  by  defendant  prior  to  the  verdict  on  February  2, 
1894,  and  the  action  in  the  present  case  was  brought  on  Feb- 
ruary 28, 1899.  In  the  first  and  second  requests  for  charge 
presented  to  the  learned  court  below  by  the  defendant,  the  i-e- 
fusal  of  which  is  made  the  foundation  for  the  first  and  second 
specifications  of  error,  the  learned  court  was,  in  effect,  requested 
to  charge  the  jury  that  if  they  believed  the  defendant  requested 
the  plaintiff  to  take  his  personal  property  off  the  farm  (plaintiff 
having  ceased  working  on  the  wells  he  was  drilling,  and  refused 
to  proceed  after  notice)  more  than  six  years  before  he  brought 
this  suit,  the  statute  is  a  bar  to  this  action  and  their  verdict 
should  be  for  the  defendant.  These  points  were  very  properly 
refused;  if  the  facts  were  as  stated  in  the  points  they  did  not 
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constitute  a  conversion  of  the  personal  property,  and  they  were 
evidence  that  the  plaintiff  had  not  up  to  that  time  asserted  any 
title  to  it.  The  right  of  the  plaintiff  to  use  the  land,  under  the 
oil  and  gas  lease,  was  disputed.  The  defendant,  by  bringing 
his  action  of  ejectment,  recognized  the  plaintiff  in  the  present 
action,  and  liis  associates,  as  being  in  possession  of  the  land, 
and  evidence  that  the  present  defendant  had  requested  the 
plaintiff  to  remove  his  personal  property  from  the  disputed  land 
was  no  evidence  of  a  conversion  of  that  property  to  the  defend- 
ant's use.  The  first  and  second  assignments  of  error  are  dis- 
missed. 

The  third  specification  of  error  relates  to  the  refusal  of  the 
court  to  charge  that  *' under  the  terms  of  thb  lease  offered  in 
evidence  the  plaintiff  had  no  right  to  remove  the  personal 
property  after  the  expiration  of  the  lease  and  after  the  ver- 
dfct  in  the  ejectment  case  at  No.  655,  December  term,  1892."  . 
There  is  no  authority  for  the  suggestion  that  a  tenant  who  does 
not  succeed  in  getting  all  his  personal  property  away  from  the 
leased  premises  before  the  expiration  of  his  lease  forfeits  that 
property  to  his  landlord ;  nor  can  it  be  successf uly  maintained 
that  he  who,  in  an  action  of  ejectment,  recovers  the  right  to 
possession  of  a  farm  and  establishes  his  title  to  the  land,  at  the 
same  time  becomes  the  owner  of  the  fanning  implements,  cattle 
and  horses  which  happen  to  be  upon  the  premises  at  the  time 
of  the  rendition  of  the  verdict.  Every  question  raised  by  this 
specification  of  error  has  been  squarely  ruled  in  the  recent 
cases  of  Wick  v.  Bredin,  189  Pa.  83,  and  Cassell  v.  CrotherSy 
193  Pa.  359,  and  further  comment  is  unnecessary. 

Judgment  affirmed. 
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O'Brian  v.  Wiggins. 

Decedents  real  estate— Sale  by  order  of  court— Discharge  of  liens. 

A  public  sale  under  the  Act  of  March  29,  1832,  P.  L.  190,  discharges 
the  lien  of  judgments,  and  when  the  court  decrees  by  virtue  of  the  sup- 
plementary Act  of  May  9, 1889,  P.  L.  182,  the  sale  shall  be  private,  the  ef- 
fect upon  liens  would  seem  to  be  the  same,  provided  that  the  authority  to 
decree  the  sale  and  the  manner  of  its  execution  is  in  other  respects  in  ac- 
cordance with  the  provisions  of  the  former  act. 

Jurisdiction,  0.  C— Essentials— ScUe  of  real  estate. 

The  facts  set  out  in  tlie  petition  determine  jurisdiction,  and  when  the 
petition  for  leave  to  sell  real  estate  for  payment  of  debts  fails  to  disclose 
the  jurisdictional  facts  designated  in  sections  31  and  33  of  the  act  of  1832, 
that  is,  to  show  that  the  personal  estate  is  insufficient  to  disclose  an  ap- 
praisement of  personal  estate  together  with  a  full  and  correct  statement 
of  all  decedents  real  estate  and  true  account  of  all  debts  which  have  come 
to  the  knowledge  of  the  executor  or  administrator,  such  petition  fails  to 
establish  jurisdiction. 

Decedent's  estate— Private  sale  of  real  estate— Act  of  1889— ^o<tce. 

As  the  Act  of  May  9, 1889,  P.  L.  182  is  silent  upon  the  subject  of  notice 
it  would  seem  that  before  a  private  sale  under  that  act  is  confirmed,  notice 
should  be  given  which  would  be  equivalent  to  the  notice  required  under 
the  preexisting  legislation  which  it  is  necessary  to  invoke  in  order  to 
sustain  the  jurisdiction  of  the  court  to  decree  the  sale. 

Argued  Nov.  16, 1899.  Appeal,  No.  191,  Oct.  T.,  1899,  by 
plaintifTs,  in  a  suit  of  Thomas  O'Brian,  Sarah  O'Brian  and  Mar- 
tha Hannan,  administrators  of  John  O'Brian,  deceased,  against 
Clayton  Wiggins,  from  judgment  of  C.  P.  Lancaster  Co.,  Aug.  T., 
1898,  No.  6,  on  verdict  for  defendant  Before  Rice,  P.  J., 
Beaveb,  Orlady,  W.  W.  Porteb,  W.  D.  Porter  and  Bbe- 
BBR,  J  J.    Afl&rmed.    Opinion  by  W.  D.  Porter,  J. 

Assumpsit.    Before  Livingston,  P.  J. 

It  appears  from  the  record  that  this  suit  was  brought  to  re- 
cover the  purchase  money  from  defendant,  namely  $1,200,  with 
interest,  under  an  agreement  of  private  sale  of  decedent's  real 
estate  subsequently  approved  and  confirmed  by  the  orphan's 
court. 

The  following  offer  of  evidence  on  the  part  of  the  plaintifiEs 
was  overruled  by  the  trial  judge : 
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We  offer  in  evidence  the  petition  of  the  administrators 
and  the  order  of  the  court  obtained  thereon,  and  return  thereto, 
for  the  sale  of  this  property  for  payment  of  debts.  The  order 
was  obtained  on  August  19,  1897. 

Objected  to  by  defendant. 

The  Court : 

That  order  was  ended  without  any  effect  and  we  will  dis- 
allow the  offer  and  give  you  an  exception.  Plaintiff  ex- 
cepts. [10] 

The  court  admitted  over  objection  of  plaintiffs  the  following 
question  and  answer  in  direct  examination  of  David  McMuUen, 
a  witness  called  by  defendant : 

"  Q.  And  had  Mr.  Wiggins  or  not  drawn  his  judgment  bond 
in  favor  of  George  H.Smith  for  a  certain  sum  of  money?" 
Objected  to  by  plaintiff.  Admitted.  Plaintiff  excepts.  **  A.  I 
am  unable  to  say  whether  he  had  his  judgment  bond  drawn, 
but  it  was  arranged  he  was  to  give  Mr.  Wiggins  the  money  at 
any  rate,  and  was  to  accept  a  judgment  bond  from  him  for  the 
amount  due  him  from  the  O'Brien  estate."]   [11] 

At  the  trial  plaintiffs  submitted  the  following  points : 

[1.  Under  the  evidence  submitted  the  verdict  of  the  jury 
should  be  in  favor  of  the  plaintiffs  for  the  full  amount  of  their 
claim,  to  wit :  11,200,  with  interest  from  the  time  the  deed  was 
tendered  to  defendant.     Answer :  This  point  we  refuse.]   [2] 

[2.  The  sale  having  been  made  under  the  Act  of  May  9, 
1889,  P.  L.  182,  by  order  of  the  orphans'  court,  it  was  a  judi- 
cial sale  and  divested  all  liens  of  judgments  against  the  prop- 
erty. Answer:  This  we  answer  it  could  not  do  under  the 
agreement  made  privately  by  one  administrator.]   [3] 

[3.  The  property  having  been  purchased  by  Clayton  Wiggins, 
and  he  having  no  liens  against  it,  he  could  only  pay  to  the  ad- 
ministrators the  entire  purchase  money ;  the  plaintiffs  at  the 
time  of  the  order  of  court  confirming  the  sale,  having  given 
and  filed  with  the  court  their  bond  with  approved  security  for 
the  faithful  application  of  the  proceeds  of  sale.  Answer :  This 
is  refused  under  the  agreement  made  with  the  defendant  before 
any  approval  of  the  court,  without  which  no  deed  could  be 
made.]  [4] 

[4.  There  was  no  tender  made  in  this  case  by  defendant, 
such  as  is  recognized  by  the  law.    Answer :  Our  answer  to  that 
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is,  there  was  no  objection  made  except  a^to  the  amount  tendered 
at  the  time  of  the  tender.]  [5] 

Defendant  submitted  the  following  points : 

[1.  The  judgments  against  John  O'Brian  in  favor  of  George 
H.  Smith,  as  testified  to,  being  liens  of  record,  at  the  time 
the  deed  was  tendered,  against  the  property  purchased  by  Clay- 
ton Wiggins  from  the  plainttfife,  it  was  "  clear  of  all  incum- 
brances," and  the  defendant  was  not  obliged  to  accept  the 
same  under  his  agreement  of  purchase,  and  the  verdict  of  the 
jury  must  be  in  favor  of  the  defendant. 

These  being  the  only  judgments  and  an  arrangement  having 
been  made  by  Wiggins  to  have  them  released  and  make  this 
property  clear  of  all  incumbrances,  as  stated  in  agreement,  and 
pay  balance  cash,  and  the  party  being  present  to  release  the 
judgments  being  all  the  incumbrances.  Antwer :  In  this  case 
we  say  the  defendant  would  not  have  been  obliged  to  accept 
his  deed,  the  deed  tendered  to  him  on  that  day  without  the 
release  of  the  premises  from  the  liens  that  were  against  it  at 
the  time  it  was  sold  privately  to  him ;  and  that  being  offered 
to  be  done  at  that  time,  the  verdict  should  be  in  favor  of  the 
defendant.]  [6] 

[2.  If  the  jury  believe  that  there  were  judgments  in  favor 
of  George  H.  Smith,  as  has  been  testified  to,  and  as  the  records 
show,  and  against  John  O'Brian,  which  judgments  were  liens 
against  the  real  estate  in  question,  and  that,  when  the  defend- 
ant and  his  counsel  met  the  plaintiffs  with  their  counsel,  tender 
was  made  by  the  defendant  to  the  plaintiffs  of  the  difference 
between  George  H.  Smith's  liens  and  the  purchase  money, 
11,200,  there  can  be  no  recovery  for  the  plaintiffs  in  this  case, 
and  the  verdict  of  the  jury  must  be  in  favor  of  the  defendant. 
Answer:  That  is  affirmed  under  the  agreement  made  between 
Thomas  O'Brian  and  Wiggins.]  [7] 

The  court  charged  the  jury  in  part  as  follows : 
[Now  it  will  not  do  to  say  there  might  have  been  some 
other  claim  against  this  property — there  was  no  other  lien,  and 
none  but  a  lien  creditor  could  prevent  a  sale  of  that  kind ;  no 
other  debt,  no  matter  what  it  might  have  been,  there  being 
no  mortgages,  would  have  been  a  lien  on  this  property ;  and  it 
was  necessary  to  remove  this  lien  before  Mr.  Wiggins  would 
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be  able  to  accept  the  dSed,  because  of  the  irregularity  in  the 
first  place,  and  the  agreement  being  made  by  one  of  the  par- 
ties, and  the  fact  that  no  sale  could  be  made  until  permission 
was  given  by  the  orphans'  court.  That  would  require,  before 
he  was  obliged  to  accept  or  pay  the  piu-chase  money,  that  these 
liens  should  be  removed.]  [8]  .... 

[After  that,  some  time,  it  was  sold  by  Thomas  O'Brian,  one 
of  the  administrators  of  John  O'Brian,  to  Clayton  Wiggpins,  at 
and  for  the  sum  of  $1,200,  upon  these  terms  and  articles  of 
agreement,  indented,  made  and  agreed  upon  March  19,  1898, 
between  Thomas  O'Brian,  administrator  of  John  O'Brian,  de- 
ceased, of  Providence  township,  of  the  one  part,  and  Clayton 
Wiggins,  of  the  same  place,  of  the  other  part,  as  follows,  to 
wit:  (Court  reads  to  the  jury  the  article  of  agreement,  marked 
"  J.  B.  L.")  This  was  a  private  sale  made  by  one  of  the  ad- 
ministrators, which  he  had  no  authority  to  do,  and  could  not 
make  so  as  to  convey  this  title  free  and  clear  of  all  incum- 
brances on  the  first  of  April.  The  other  heirs,  however,  have 
joined  in  that  sale  by  signing  the  petition,  and  agreeing  it 
should  be  sold,  and  applying  to  the  court  for  the  conveyance 
of  this  property.]   [9] 

The  court  directed  a  verdict  for  defendant.  Plaintiffs  ap- 
pealed. 

Errors  amgned  were  (1)  in  giving  binding  instructions  to 
defendant.  (2-6)  Answers  to  plaintiffs'  points,  reciting  same. 
(6,  7)  Answers  to  defendant's  points,  reciting  same.  (8,  9)  To 
portions  of  the  judge's  charge,  reciting  same.  (10, 11)  To  rul- 
ings on  evidence,  reciting  same. 

B.  F.  DaviSj  for  appellants. — This  suit  is  based  upon  a  de- 
cree of  the  orphans'  court  made  in  pursuance  of  the  Act  of 
May  9, 1889,  P.  L.  182. 

A  sale  under  the  order  of  court  for  payment  of  debts  is  a 
judicial  sale,  and  discharges  the  premises  from  the  lien  of  debts 
of  decedent :  Randolph's  Appeal,  6  Pa.  242. 

Many  other  authorities  might  be  cited  to  the  same  point. 

This  suit  being  in  the  common  pleas,  upon  the  decree  of  the 
orphans'  court,  said  decree  cannot  be  attacked  collaterally,  and 
there  can  be  no  defense  but  payment:  Kramer  v.  Mugele,  153 
Pa.  493. 
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The  decree  gave  defendant  title  and  the  orphans'  court  had 
jurisdiction  under  the  Act  of  May  9, 1889,  P.  L.  182 :  Steven- 
son V.  Scott,  188  Pa.  234. 

J.  W.  Johnson  and  John  M.  Qroff,  for  appellee. 

Opinion  by  W.  D.  Portbb,  J.,  May  24,  1900  : 
By  articles  of  agreement  entered  into  on  the  19th  of  March, 
1898,  the  administrators  of  John  O'Brian,  deceased,  did  "  cove- 
nant, promise,  grant  and  agree  to  convey  to  Clayton  Wiggins, 
his  heirs  and  assigns,  in  fee  simple,  clear  of  all  incumbrances,  a 
certain  tract  of  land  belonging  to  the  estate  of  the  decedent." 
Wiggins,  upon  his  part,  covenanted  and  agreed  to  pay  to  said 
administrators  the  sum  of  |1,200,  **for  the  true  performance  of 
all  and  every  the  covenants  and  agreements  aforesaid."  On 
the  9th  day  of  April,  1898,  the  administrators  presented  to  the 
orphans'  court  their  petition,  setting  forth  the  execution  of  said 
agreement  and  attaching  a  copy  thereof.  The  petition  recited 
that  John  O'Brian  had,  on  March  21, 1897,  died  seized  of  said 
tract  of  land ;  ^^  that  the  said  administrators  obtained  an  order 
from  said  court  to  sell  said  land  fer  pa3nnent  of  debts  of  said 
decedent  from  said  court,  on  petition  filed  September  13, 1897, 
and  exposed  said  premises  at  public  sale  in  October,  1897,  on 
the  premises,  and  the  same  were  unsold  for  want  of  bidders,  a 
return  of  which  proceeding  was  made  to  this  honorable  court. 
That  the  condition  of  said  property  and  the  affairs  of  said 
estate  require  that  it  be  settled  promptly."  They  prayed  the 
court  "  to  make  an  order  and  decree  a|)proving  said  private  sale, 
the  interest  or  title  in  said  real  estate  being  undivided,  and  that 
a  better  price  can  be  obtained  at  private  sale  than  at  public  sale, 
according  to  the  acts  of  assembly  in  such  case  made  and  pro- 
vided." The  court  made  a  decree,  approving,  ratifying  and  con- 
firming the  sale  as  in  the  petition  set  forth  to  have  been  made, 
'*  and  decreed  the  said  premises  and  real  estate  to  him,  the  said 
Clayton  Wiggins,  his  heirs  and  assigns,  in  fee,  subject  and  liable 
to  the  payment  of  the  purchase  money,  agreeably  to  the  terms 
prescribed  in  the  agreement  for  the  sale,  with  the  same  force 
and  effect  as  if  an  order  for  the  sale  had  preceded  the  sale." 
At  the  time  this  decree  was  entered  there  were  two  judgments 
held  by  Oeorge  H.  Smith,  which  had  been  entered  against  the 
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decedent  in  his  lifetime,  and  were  liens  of  record  upon  this 
land.  The  administrators  subsequently  tendered  a  deed  for  the 
land  to  Clayton  Wiggins,  which  he  refused  to  accept  until  the 
land  was  released  from  the  lien  of  these  judgments.  The  ad- 
ministrators then  brought  this  action  in  the  court  of  common 
pleas,  to  recover  the  amount  of  the  purchase  money.  They 
offered  in  evidence  the  agreement  between  the  parties,  the  pe- 
tition of  the  parties  presented  to  the  court  on  April  9, 1898, 
above  recited,  and  the  decree  of  the  court  thereon.  They 
also  proved  the  tender  of  the  deed  and  offered  the  same  in  evi- 
dence, and  they  produced  evidence  of  the  refusal  of  the*  de- 
fendant to  accept  the  deed  and  pay  the  purchase  money.  The 
defendant  offered  in  evidence  the  judgments  which  were  liens 
upon  the  land,  and  produced  evidence  which  established  that 
there  remained  due  and  unpaid  on  said  judgments  an  aggregate 
amount  of  about  f  1,000.  It  is  clearly  established  that  the  de- 
fendant was  willing  to  accept  the  deed  and  settle  for  the  purchase 
money  if  these  incumbrances  upon  the  title  were  removed,  or 
he  was  willing  to  pay  and  discharge  those  judgments.  The 
plaintiffs  contended  that  the  decree  of  the  orphans'  court,  ap- 
proving the  private  sale,  divested  the  lien  of  the  judgments, 
and  that,  therefore,  they  were  entitled  to  receive  the  entire  pur- 
chase money,  but  they  admitted  that  the  judgments  were  liens 
upon  the  land  at  the  time  of  the  sale. 

The  decree  of  the  court  approved  and  confirmed  the  sale 
upon  the  terms  in  the  petition,  of  which  the  articles  of  agree- 
ment were  a  part  set  forth  to  have  been  made.  The  agreement 
was,  therefore,  a  part  of  the  decree,  and,  in  accordance  with  its 
terms,  the  purchaser  had  a  right  to  demand  a  title  in  fee  simple, 
clear  of  all  incumberances.  The  only  question  presented  by 
this  record  involves  the  effect  of  this  private  sale  upon  the  lien 
of  the  judgments.  Were  the  liens  of  these  judgments  divested 
by  the  decree  of  the  court  approving  the  private  sale  of  the 
land?  From  the  consideration  of  this  question  the  Act  of 
April  18, 1863,  P.  L.  503,  is  eliminated,  for  by  the  Act  of  March  28, 
1867,  P.  L.  43,  the  lien  of  debts  of  record  is  saved  from  dis- 
charge by  private  sales  made  by  order  of  court  under  the  for- 
mer act,  and  in  the  present  case  that  statute,  if  it  is  to  have 
effect,  would  preserve  the  lien  of  these  judgments.  If  the  con- 
tention of  the  plaintiffs  is  to  be  sustained,  it  must  be  by  virtae 
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of  the  Act  of  May  9, 1889,  P.  L.  182,  which  authorizes  the 
orphans'  court,  in  all  cases  where,  under  existing  laws,  the  court 
has  power  to  order  the  sale  of  real  estate  for  the  payment  of 
debts  of  decedents,  and  for  other  purposes,  to  decree  and  ap- 
prove a  private  sale,  if,  in  the  opinion  of  the  court,  under  all 
the  circumstances,  a  better  price  can  be  obtained  at  private  than 
at  public  sale,  as  where  the  interest  shall  be  undivided,  or  for 
other  sufficient  cause.  It  is  manifest  that  this  act  is  not  self- 
sustaining  ;  it  can  only  have  effect  where,  under  existing  laws, 
the  court  had  power  to  order  the  sale  of  real  estate  for  the  pay- 
ment of  debts  of  decedents,  and  for  other  purposes.  When, 
under  existing  laws,  the  court  had  jurisdiction  to  decree  a  sale, 
this  statute  vested  it  with  a  discretion  to  determine  whether 
the  sale  should  be  public  or  private.  When  a  former  statute 
provided  for  the  effect  which  a  private  sale  should  have  upon 
liens,  the  act  of  1887  did  not  change  the  effect.  The  position 
of  the  plaintiffs  can  only  be  sustained,  if  at  all,  under  the 
jurisdiction  conferred  by  the  Act  of  March  29, 1832,  P.  L.  190, 
and  the  supplements  thereto,  as  affected  by  the  manner  of  the 
exercise  of  that  jurisdiction  authorized  by  the  act  of  1889. 
The  acts  are  to  be  construed  together ;  the  jurisdiction  to  de- 
cree a  sale  must  be  found  in,  and  exercised  in  accordance  with, 
the  provisions  of  the  act  of  1832,  the  act  of  1889  touched  noth- 
ing but  the  manner  of  making  the  sale,  and  vested  the  court 
with  a  discretion  to  decree  and  approve  either  a  public  or  pri- 
vate sale.  The  Act  of  February  24, 1834,  P.  L.  70,  section  20, 
provided  that  real  estate  sold  for  the  pajrment  of  debts  of  the 
decedent,  by  direction  of  the  orphans'  court,  should  not  be 
liable  in  the  hands  of  the  purchaser  for  the  debts  of  the  deced- 
ent, and  subsequent  acts  have  saved  the  lien  of  mortgages  un- 
der certain  circumstances ;  but  this  legislation  did  not  amplify 
the  powers  of  the  court  to  decree  a  sale,  it  related  solely  to  the 
effect  of  the  sale  upon  liens.  A  public  sale  under  the  act  of 
1832  discharges  the  lien  of  judgments,  and  when  the  court  de- 
crees, by  virtue  of  the  supplementary  act  of  1889,  the  sale  shall 
be  private,  the  effect  upon  liens  would  seem  to  be  the  same,  pro- 
vided that  the  authority  to  decree  the  sale  and  the  manner  of 
its  execution  is  in  other  respects  in  accordance  with  the  pro- 
visions of  the  former  act. 
The  question  resolves  itself  into  one  of  jurisdiction,  for,  if 
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the  orphans'  court  had  jurisdiction  to  enter  the  decree  upon 
which  this  action  is  founded,  the  decree  cannot  be  attacked 
collaterally  in  this  action.  In  order  to  determine  this  question 
we  must  turn  to  the  petition  upon  which  the  decree  was  based. 
"  It  is  settled  law  that  the  facts  set  out  in  the  petition  deter- 
mine the  jurisdiction:"  Torrance  v.  Torrance,  53  Pa.  605; 
Bennett  v.  Hayden,  146  Pa.  686 ;  Greenawalt's  Appeal,  37  Pa. 
95 ;  Spencer  v.  Jennings,  114  Pa.  618.  The  jurisdiction  of 
the  orphans'  court  to  enter  this  decree  was  entirely  dependent 
upon  the  31st  and  33d  sections  of  the  Act  of  1832,  P.  L.  190. 
The  31st  section  confers  jurisdiction  to  authorize  a  sale  of  real 
estate,  ''on  the  application  of  the  executor  or  administrator 
setting  forth  that  the  personal  estate  of  the  decedent  is  insuffi- 
cient for  the  payment  of  debts,  and  maintenance  and  education 
of  his  minor  children,  or  for  the  purpose  of  pajdng  the  debts 
alone."  The  33d  section  enacts,  "  that  no  authority  for  the 
sale  or  mortgage  of  real  estate  shall  be  granted  until  the  exec- 
utor or  administrator  shall  have  exhibited  to  the  court  a  true 
and  correct  inventory  and  conscionable  appraisement  of  all  the 
personal  propeily  whatsoever  of  the  decedent,  together  with  a 
full  and  correct  statement  of  all  the  real  estate  of  said  decedent, 
wheresoever  situated,  which  has  come  to  his  knowledge ;  and 
also,  a  true  and  just  account,  upon  oath  or  affinnation,  of  all 
the  debts  of  the  decedent  which  have  come  to  his  knowledge." 
It  is  manifest  tliat  the  petition  in  the  present  case  did  not 
meet  the  requirements  of  the  statute.  The  only  mention  of 
debts  of  the  decedent  in  the  petition  is  in  the  following  words: 
''  That  the  said  administrators  obtained  an  order  from  said  court 
to  sell  said  lands  for  payment  of  debts  of  said  decedent  from 
said  court,  on  petition  filed  September  13, 1897,  and  exposed 
said  premises  at  public  sale  in  October,  1897,  on  the  premises, 
and  the  same  were  unsold  for  want  of  bidders,  a  return  of 
which  proceeding  was  made  to  this  honorable  court"  This 
was  a  mere  reference  to  a  former  proceeding,  the  petition  in 
which  may  have  been  as  far  wide  of  the  requirements  of  the  stat- 
ute as  that  in  the  present  case.  There  was  no  reference  to  the 
number  and  term  of  that  former  proceeding,  nor  was  it  made 
a  part  of  the  petition  in  this  case.  The  present  petition  simply 
stated  that  the  administrators  had  procured  an  order  from  the 
court)  and  it  did  not  allege  that  the  facts  set  forth  in  the  peti- 
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tion  upon  which  that  order  was  obtained  were  true.  It  alleges 
that  a  return  to  that  order  of  sale  had  been  made  to  the  court, 
but  it  does  not  state  when  that  return  had  been  made,  or  what 
were  the  subsequent  proceedings.  This  petition  makes  no  at- 
tempt to  set  forth  that  the  personal  estate  of  the  decedent  was 
insu£Bcient  for  the  payment  of  his  debts,  nor  a  true  or  perfect 
inventoiy  or  appraisement  of  the  personal  estate,  nor  a  correct 
statement  of  the  real  estate,  nor  a  true  or  just  account,  upon 
oath,  of  the  debts  of  the  decedent.  The  allegations  contained 
in  the  petition,  that  the  condition  of  said  property  and  the  af- 
fairs of  said  estate  i*equire  that  it  be  settled  promptly,  and  that 
it  was  for  the  best  interest  of  said  estate  that  said  agreement 
be  ratified  and  fully  executed,  did  not  bring  the  case  within 
the  jurisdiction  of  the  orphans'  court  to  decree  a  sale  under 
the  terms  of  the  act  of  1832,  which  does  not  authorize  a  sale 
upon  such  grounds.  This  was  a  new  proceeding,  and  it  was 
essential  that  the  petition  should  within  itself  contain  all  the 
necessary  jurisdictional  averments.  The  orphans'  court  was 
without  jurisdiction  to  enter  the  decree  which  is  the  foundation 
of  this  action. 

The  appellants  complain  in  the  tenth  assignment  of  error  of 
the  rejection  of  the  following  offer  of  evidence  on  the  part  of 
the  plaintiffs :  "  We  offer  in  evidence  the  petition  of  the  ad- 
ministrators and  the  order  of  the  court  obtained  thereon,  and 
return  thereto,  for  the  sale  of  this  property  for  payment  of 
debts.  The  order  was  obtained  on  August  19,  1897."  The 
learned  court  below  sustained  an  objection  to  this  offer.  If 
this  petition  of  the  administrators  was  not  of  record,  it  was 
clearly  not  evidence.  We  assume,  therefore,  that  this  was  the 
offer  of  a  record  of  some  court.  The  learned  court  below,  in 
rejecting  the  evidence,  said :  "  That  order  was  ended  without 
any  effect,  and  we  will  disallow  the  offer  and  give  you  an  excep- 
tion." As  the  plaintiffs  had  not  clearly  identified  their  record 
in  their  offer,  we  must  assume  that  the  learned  court  below, 
which  then  had  the  record  before  it,  was  correct  when  it  made 
this  statement.  The  offer  of  this  evidence  was  an  attempt  to 
bolster  up  a  defective  record  by  showing  that  the  court  had  had 
jurisdiction  to  decree  a  sale  in  some  former  proceeding  which 
had  been  permitted  to  die.  It  is  proper  here  to  note  that  this 
evidence  which  was  rejected  has  been  printed  in  the  appellants' 
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paper-book  and  clearly  shows  that  that  proceeding  had  fallen 
and  tliat  no  attempt  has  been  made  to  revive  it.  The  petition 
dated  April  2, 1898,  presented  to  the  court  on  the  9th  or  the 
same  month,  was  the  beginning  of  an  entii'ely  new  proceeding, 
and  upon  that  foundation  alone  the  decree  of  April  9, 1898, 
must  stand,  or  it  must  fall. 

Counsel  have  devoted  some  attention  to  the  absence  of  notice 
in  this  case,  but  that  question  does  not  seem  to  be  raised  by 
any  of  the  assignments  of  error.  As  the  act  of  1889  is  silent 
upon  the  subject  of  notice,  it  would  seem  that  before  a  private 
sale  under  that  act  is  confirmed,  notice  should  be  given,  which 
would  be  equivalent  to  the  notice  required  under  the  preexist- 
ing legislation  which  it  is  necessary  to  invoke  in  order  to  sus- 
tain the  jurisdiction  of  the  court  to  decree  the  sale.  This  was 
the  pmctice  adopted  in  Smith's  Estate,  188  Pa.  222.  It  may 
well  be  doubted  whether  the  final  confirmation  of  a  private  sale 
under  the  act  of  1889,  by  a  decree  which  precluded  any  notice 
whatever  to  creditors,  or  others,  ought  not  to  be  set  aside  upon 
proper  application.  In  this  case  we  base  our  decision  upon  the 
insufliciency  of  the  facts  set  forth  in  the  petition  to  confer 
jurisdiction  upon  the  orphans'  court  to  decree  any  sale. 

Judgment  affirmed. 


Smith  V.  Hickman. 

Cantrcuit — ConstrticHon  of  particular  paragraphs. 

In  construing  a  paragraph  of  an  agreement  the  court  will  consider  the 
entire  contract,  and  give  to  it  its  legitimate  and  fair  meaning ;  and  in  ar- 
riving at  the  meaning  of  a  phrase  in  one  paragraph  of  a  contract  it  is 
proper  to  consider  the  meaning  which  was  attached  to  it  by  the  parties  in 
another  part  of  the  contract,  where  the  phrase  was  used  in  the  same  con- 
nection and  with  regard  to  the  same  subject-matter. 

Words  and  phrases — Oil  and  gas  lease — Found  in  paying  quantities. 

A  contract  in  an  oil  and  gas  lease  containing  the  phrase  **  and  as  much 
longer  as  oil  or  gas  is  found  in  paying  quantities,"  means  and  as  much 
longer  as,  under  the  operations  of  the  lease,  oil  or  gas  continues  to  be 
produced  in  pajing  quantities.  So  long  as  the  wells  drilled  by  the  lessee 
continue  to  supply  oil  or  gas  in  paying  quantities  the  lease  remains  in 
tovoe. 
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OH  and  gas  lease— Election  of  lessor  to  take  well  and  rig,  etc. 
Where  an  oil  and  gas  lease  provides  for  the  abandonment  of  a  Donpro- 
dactive  well,  and  that  in  such  event  the  lessor  may  have  the  gas  **  by  pay- 
ing the  ordinary  price  for  casing  and  rig/^  upon  the  abandonment  of  a 
well  which  had  been  productive  or  paying,  but  which  had  become  non- 
productive, the  lessor  may,  if  he  so  elect,  take  the  well  by  paying  for  the 
casing  and  rig ;  to  deny  his  right  would  be  to  play  upon  the  meaning  of 
words. 

Argued  April  17, 1900.  Appeal,  No.  49,  April  T.,  1900,  by 
the  Peoples  Light  and  Heat  Company,  in  a  suit  of  William  W. 
Smith  against  V.  Q.  Hickman  and  The  Peoples  Light  and  Heat 
Company,  from  decree  of  C.  P.  Washington  Co.  In  equity. 
No.  1039,  granting  an  injunction.  Before  Rice,  P.  J.,  Bea- 
ver, Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Af- 
firmed.   Opinion  by  W.  D.  Porter,  J. 

BiU  for  injunction.    Before  Taylor,  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 
below: 

FINDINGS   OF  FACT. 

The  defendant  company  had  abandoned  the  gas  well  in  con- 
troversy prior  to  the  filing  of  the  plaintiff  s  bill,  as  it  was  no 
longer  a  producer  of  oil  or  gas  in  sufficient  quantities  to  jus- 
tify marketing  the  same.  Prior  to  the  filing  of  the  plaintiff's 
bill  defendant  company  sold  the  tubing  in  the  same  to  their 
codefendant,  V.  Q.  Hickman,  for  f  100,  said  Hickman  to  pull 
said  tubing  at  his  expense.  Plaintiff,  the  owner  of  the  land 
on  which  the  same  was  located  and  the  lessor,  filed  his  bill 
April  17,  1899,  to  prevent  said  contract  from  being  carried  out, 
and  to  restrain  defendant  Hickman  from  pulling  said  tubing 
from  said  well  and  thereby  damaging  it,  until  final  hearing,  etc. 
Upon  final  hearing  it  was  agreed  by  counsel  for  both  plaintiff 
and  defendants  that  the  only  question  for  the  decision  of  the  court 
was  whether  or  not  the  said  William  W.  Smith,  the  plantiff, 
was  entitled  under  the  terms  of  his  lease  for  said  territory  for 
oil  and  gas  to  be  first  tendered  the  well,  on  its  proposed  aban- 
donment when  no  longer  profitable  by  payment  for  the  tubing 
and  material  therein  and  thereat.  We,  therefore,  find  as  a  fact 
that  the  original  lease  under  which  said  well  was  drilled  pro- 
vided, among  other  covenants,  that/  ^^  In  case  gas  is  not  found 
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in  suflScient  quantity  to  market,  the  party  of  the  first  part  can, 
if  he  wishes,  have  the  gas  by  paying  ordinary  price  for  the  cas- 
ing and  rig."  There  is  still  gas  produced  by  the  said  well,  and 
the  plaintiff  says  he  can  utilize  it ;  the  defendant  company  say 
they  have  abandoned  it  because  gas  is  no  longer  found  and  pro- 
duced by  said  well  in  suflBcient  quantity  to  market,  and  that  it 
has  abandoned  the  same  and  sold  the  tubing  to  the  defendant 
Hickman  for  *100.  William  W.  Smith,  the  plaintiff,  has  of- 
fered to  step  into  the  place  of  Hickman,  pay  the  tlOO  for  the 
tubing,  and  in  all  respects  do  as  well  for  the  defendant  com- 
pany as  Hickman,  to  whom  they  sold  the  casing.  There  is  no 
dispute  on  any  of  these  points,  the  defendant  company's  only 
contention  being  that  the  plaintiff  has  no  right  to  an  option  to 
take  said  well  under  any  circumstances  unless  they  see  proper 
to  sell  it  to  him,  and  that  they  cannot  be  compelled  in  law, 
under  said  lease,  to  offer  said  well,  first  to  the  plaintiff  and 
have  his  refusal  to  accept  the  same  before  they  can  make  sale 
to  Hickman* or  any  other  person. 

CONCLUSIONS   OF   LAW. 

From  the  foregoing  undisputed  facts,  and  the  terms  of  the 
lease  set  forth  in  plaintiff's  bill  and  not  denied  at  final  hear- 
ing, William  W.  Smith,  the  plaintiff,  is  entitled  to  have  this 
well  in  dispute  and  the  tubing  therein,  on  the  payment  to  the 
defendant  company  of  the  sum  of  f  100  in  thirty  days  and  re- 
move the  tubing  from  said  gas  well,  etc.,  and  that  the  injunc- 
tion heretofore  granted  is  made  perpetual,  a  decree  to  this 
effect  to  be  prepared  by  the  parties  and  signed  by  the  court. 

DECREE. 

[And  now,  June  29,  1899,  this  cause  came  on  to  be  further 
heard  and  was  argued  by  counsel,  and  thereupon,  upon  consid- 
eration thereof,  it  is  ordered,  adjudged  and  decreed  as  follows, 
to  wit :  That  the  plaintiff,  William  W.  Smith,  within  thirty 
days  from  the  date  of  this  decree  pay  to  tbe  defendant,  the 
Peoples  Light  and  Heat  Company,  the  sum  of  f  100,  and  re- 
move the  tubing  from  the  gas  well  described  in  plaintiff's  bill, 
and  place  the  same  at  the  disposal  of  the  Peoples  Light  and 
Heat  Company,  defendant. 

That  the  injunction  formerly  granted  in  this  case,  to  restrain 
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the  defendants,  the  said  V.  Q.  Hickman  and  Peoples  Light 
and  Heat  Company  and  all  other  pei-sons,  by  the  order  or  per- 
mission of  said  defendants  or  either  of  them,  from  entering 
upon  the  premises  described  in  plaintiff's  bill,  and  especially 
from  in  any  way  interfering  or  tampering  with  the  gas  well 
located  thereon,  be  made  perpetual. 

It  is  further  ordered  that  the  costs  of  this  suit  be  paid  by  the 
defendants.]  [1] 

Eo  die  defendants  except  to  decree  of  court  and  at  their  re- 
quest a  bill  is  sealed. 

The  Peoples  Light  and  Heat  Company  appealed. 

Error  assigned  was  in  entering  decree,  reciting  same. 

JR.  W  IrwiUy  with  him  Todd  ^  Wiley ^  for  appellant. — In 
construing  a  deed,  the  whole  must  be  taken  into  consideration, 
and  to  each  clause  and  word  must  be  assigned  their  rational 
distinct  meaning,  if  this  can  possibly  be  done :  Wharton  v. 
Fisher,  2  S.  &.  R.  178 ;  Ludwig  v.  Leonard,  9  W.  &  S.  44. 

In  the  construction  of  a  lease,  in  order  to  ascertain  the  in- 
tention of  the  parties,  we  must  give  to  every  part  of  it  its  fair 
and  legitimate  meaning:  Mattocks  v.  Cullum,  6  Pa.  454. 

Where  the  intent  of  the  parties  is  not  clear,  but  in  equilibrio, 
tHe  words  of  a  deed  should  receive  their  natural  construction  : 
Hannum  v.  West  Chester,  70  Pa.  367. 

Where  the  words  are  ambiguous  a  deed  or  grant  is  to  be 
construed  most  strongly  against  the  grantor :  Klaer  v.  Ridg- 
way,  86  Pa.  529. 

We  are  not  aware  of  any  authorities  more  directly  in  point 
which  would  aid  the  court  in  determining  the  meaning  of  the  dis- 
puted words  of  this  lease,  but  we  submit  that  giving  them  their 
fair,  reasonable  and  natural  interpretation,  the  meaning  is  that 
if  gas  was  not  found  in  sufficient  quantities  to  market  when 
the  search  was  completed  then  the  lessor  might  elect  to  take 
the  well ;  but  that  when  gas  had  been  found  and  the  well  had 
been  used  for  years  until  it  was  exhausted,  the  lessor  did  not 
then  have  the  right  to  elect  to  take  it,  because  that  was  not  the 
contingency  upon  which  his  right  of  election  was  made  to 
depend. 

T.  F.  Birch^  for  appellee. — ^While  "  find  "  is  synonymous  with 
Vol.  XIV — 4 
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"discover,"  yet  the  words  are  not  interchangeable.  What  is 
once  discovered  cannot  be  discovered  again,  but  a  thing  may  be 
found  many  times  :  Crabb,  Eng.  Synon. 

Where  the  words  are  ambiguous  a  deed  or  grant  is  to  be 
construed  most  strongly  against  the  grantor :  Klaer  v.  Ridg- 
way,  86  Pa.  529. 

The  stipulation  of  this  lease  was  a  part  of  the  consideration 
moving  from  the  defendant,  and  in  the  application  of  the  prin- 
ciple cited ;  the  lessee  granted  the  privilege  of  purchase  of  the 
materials  in  the  well  to  the  plaintiff,  and  so  far  as  this  clause 
needs  it  must  be  construed  in  favor  of  the  lessor. 

Any  construction  of  this  lease  other  than  that  of  the  court 
below  must  be  strained  and  inequitable. 

Opinion  by  W.  D.  Porter,  J.,  May  24, 1900 : 
The  only  alleged  error  assigned  in  this  appeal  is  the  entry  of 
the  decree  by  the  learned  court  below.  The  facts  are  undis- 
puted. The  plaintiff  had  on  August  9, 1889,  executed  an  oil 
and  gas  lease  to  the  predecessors  in  title  of  the  respondents ; 
one  well  had  been  drilled  upon  the  land,  from  which  gas  had 
issued  in  paying  quantities,  and  been  utilized  by  the  lessees  and 
their  successor  in  title,  the  appellant,  down  to  the  year  1899. 
Prior  to  the  filing  of  the  plaintiff's  bill  the  appellant  company 
abandoned  the  said  lease  and  well  and  sold  the  casing  in  the 
well  to  the  respondent  Hickman.  The  plaintiff  thereupon 
tendered  the  value  of  the  casing  in  the  well,  and  the  rig,  and 
demanded  possession  of  the  well,  which  the  respondents  refused, 
denying  that  plaintiff  had  a  right  to  take  the  well  upon  pay- 
ment of  the  value  of  the  casing  and  rig. 

The  only  question  presented  for  the  consideration  of  this 
court  is  the  construction  to  be  put  upon  the  following  para- 
graph of  the  original  lease :  ^'  It  is  further  agreed  that  if  gas 
is  found  in  paying  quantities  the  consideration  in  full  to  the 
party  of  the  first  part,  instead  of  royalty,  shall  be  8500  per 
annum  for  the  gas  from  each  well  when  utilized.  In  case  gas 
is  not  found  in  sufficient  quantity  to  market,  the  party  of  the 
first  part  can,  if  he  wishes,  have  the  gas  by  paying  ordinary 
price  for  the  casing  and  rig."  The  contention  of  the  appellant 
is  that  gas  having  been  produced  by  this  well  in  pajring  quan- 
tities, and  the  same  having  been  utilized,  the  plaintiff  was  not 
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entitled,  by  force  of  this  paragraph,  to  demand  the  well,  upon 
pajrmentof  the  value  of  the  rig  and  casing,  when  the  gas  ceased 
to  flow  in  suflScient  quantity  to  market.  The  argument  is,  that, 
"  as  applied  to  a  search  for  minerals  '  find '  is  synonymous  with 
'  discover,'  and  what  is  once  discovered  cannot  be  discovered 
again :  it  cannot  in  any  proper  sense  be  affirmed  of  a  producing 
gas  well  that  gas  is  still  being  found ;  nor  of  a  well  that  has 
failed,  that  gas  is  not  found."  The  whole  contention  of  the 
appellant  rests  upon  the  meaning  of  the  word  "  found  "  in  the 
concluding  sentence  of  the  paragraph.  The  word  '*  find  "  is, 
under  some  circumstances,  synonymous  with  "  discover,"  but, 
under  other  circumstances,  it  is  the  equivalent  of  entirely  dif- 
ferent forms  of  expression.  It  may  mean  to  supply,  to  furnish. 
Unfortunately  for  the  contention  of  the  appellant,  all  its  rights 
under  the  lease,  after  the  9th  day  of  August,  1894,  were  depend- 
ent upon  a  construction  of  the  word  "  found,"  which  is  in  direct 
contradiction  of  that  for  which  he  now  contends.  Those  rights 
were  dependent  upon  a  paragraph  in  the  lease  which  read: 
*'  The  parties  of  the  second  part  to  have  and  to  hold  the  said 
premises  for  and  during  the  term  of  five  years  from  the  date 
hereof,  and  as  much  longer  as  oil  or  gas  is  found  in  paying 
quantities."  If  the  present  contention  of  the  appellant  is  cor- 
rect all  its  rights  ceased  upon  the  expiration  of  the  five  years, 
unless  it  kept  on  continuously  making  new  discoveries  of  oil 
or  gas  in  paying  quantities.  The  clause  of  the  lease  last  above 
recited^  however,  has  been  frequentiy  passed  upon  by  our  Su- 
preme Court  in  construing  oil  and  gas  leases,  and  has  a  well 
defined  meaning.  The  phrase,  "  and  as  much  longer  as  oil  or 
gas  is  found  in  paying  quantities,"  means,  and  as  much  longer 
as,  under  the  operations  of  the  lessee,  oil  or  gas  continues  to 
be  produced  in  paying  quantities.  So  long  as  the  wells  drilled 
by  the  lessee  continue  to  supply  oil  or  gas  in  paying  quantities 
the  lease  remains  in  force.  Among  the  latest  cases  construing 
such  covenants  is  that  of  Cassell  v.  Crothers,  193  Pa.  369.  In 
construing  the  paragraph  in  question  we  must  consider  the  en- 
tire contract  and  give  to  it  its  legitimate  and  fair  meaning. 
In  arriving  at  the  meaning  of  a  phrase  in  one  paragraph  of  a 
contract,  it  is  proper  to  consider  the  meaning  which  was  at- 
tached to  it  Irjr  the  parties  in  another  part  of  the  contract, 
where  the  phrase  was  used  in  the  same  connection  and  with 
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regard  to  the  same  subject-matter.  When,  in  any  business, 
certain  terms  have  come  to  have  a  well  recognized  meaning, 
parties  contracting  with  relation  to  that  business  and  using 
such  terms  are  presumed  to  use  them  in  that  sense.  It  is  man- 
ifest that  the  parties  to  this  agreement  used  the  term  "  oil  or 
gas  is  found  in  paying  quantities,"  or  "  in  suflBcient  quantity 
to  market "  in  a  continuing  sense,  applying  to  the  lease  and  to 
the  well  at  every  period  of  their  existence.  The  word  "  found," 
when  it  referred  to  the  lessee,  had  the  same  meaning  as  "  ob- 
tained ; "  when  applied  to  the  well  it  meant  *'  supplied." 
When,  under  the  terms  of  this  lease,  a  well  produced  gas,  the 
lessee  had  a  right  to  use  that  gas  as  long  as  he  might  see  fit, 
paying  for  the  well,  $500  per  annum.  If  at  any  time  he  found, 
or  concluded,  that  the  gas,  supplied  by  the  well,  was  not  in 
suflBcient  quantity  to  market,  he  had  the  right  to  relieve  him- 
self from  the  payment  of  the  annual  rental  by  ceasing  to  use 
the  gas.  The  lessor  might  then,  if  he  desired,  take  the  well, 
by  paying  for  the  casing  and  rig,  or  he  might  permit  the  lessee 
to  destroy  it  by  drawing  the  casing.  This  lessor  elected  to 
take  possession  of  the  well  upon  its  abandonment  by  the  lessee, 
and  to  deny  his  right  would  be  to  play  upon  the  meaning  of 
the  words,  without  regard  to  the  terms  of  the  contract. 
Decree  aflBrmed  at  cost  of  appellant 


Faulder  v.  Emanuel. 

Rescission  of  fraudulent  contract  of  husband—Assumption  of  same  by 
wife — Qtiestion  for  jury . 

Where  there  was  evidence  which,  if  believed,  established  a  sale  of  fur- 
niture induced  by  false  pretense,  a  prompt  rescission  of  the  sale  by  the 
vendor,  a  demand  made  by  him  for  return  of  the  goods  at  the  residence 
of  the  vendee  and  his  wife,  when  and  where  the  wife  promised  to  pay 
for  the  same  if  vendor  would  leave  them ;  Held,  in  a  suit  against  the  wife 
to  recover  the  pnce  of  the  furniture  that  there  was  sufficient  evidence  to 
warrant  submission  of  defendants  liability  to  the  jury. 

Argued  April  30, 1900.  Appeal,  No.  142,  April  T.,  1900,  by 
defendant^  in  a  suit  of  I.  T.  Faulder  against  Mary  Emanuel, 
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from  judgiDent  of  C.  P.  No.  1,  Allegheny  Cd.,  Dec.  T.,  1897, 
No.  904,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaver, 
Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Affirmed. 
Opinion  by  W.  D.  Porter,  J. 

Assumpsit.    Before  Collier,  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Defendant  submitted  the  following  point : 

Under  all  the  evidence  in  this  case  the  verdict  of  the  jury 
should  be  for  the  defendant.  AnBwer :  Refused  and  bill  sealed 
for  defendant. 

Verdict  and  judgment  for  plaintiff  for  $328.65.  Defendant 
appealed. 

Error  assigned  was  refusal  of  defendant's  point,  reciting 
same. 

Geo.  ff.  Quaill^  for  appellant. — No  principle  is  better  settled 
than  that  a  party  cannot  rescind  a  contract  and  at  the  same 
time  retain  possession  of  the  consideration  in  whole  or  in  part 
which  he  has  received  under  it :  1  Benjamin  on  Sales,  sec.  606 ; 
Learning  v.  Wise,  73  Pa.  173 ;  Bassett  v.  Bram,  105  Mass.  651. 

A  party  who  seeks  to  recover  back  the  consideration  paid  for 
a  forged  instrument,  must,  before  suit,  offer  to  return  the  note 
to  the  defendant,  unless  he  waives  the  right :  Roth  v.  Crissy, 
30  Penn.  145. 

T.  L.  Gartner,  for  appellee. — It  is  a  well  settled  principle  of 
law  in  Pennsylvania,  "  that  a  vendor  may  intend  to  part  with 
his  property  as  on  sale,  and  still  may  pursue  and  recover  it  on 
the  ground  that  the  assent  was  obtained  by  fraud.  The  effect 
•  of  fraud  is  to  destroy  a  contract,  come  in  what  sliape  it  may : " 
Hamer  v.  Fisher,  58  Pa.  453. 

Insolvency  of  the  purchaser  of  goods  and  his  knowledge  of 
it,  coupled  with  a  representation  of  solvency  which  induced 
the  seller  to  part  with  the  possession  of  his  property,  will  enable 
the  latter  to  rescind  the  sale  and  recover  possession  of  the  goods : 
Cincinnati  Cooperage  Co.  v.  Gaul,  170  Pa.  545 ;  Claster  Bros. 
V.  Katz,  6  Pa.  Superior  Ct.  487. 

If  a  rescission  of  sale  took  place  at  all  it  occurred  prior  to 
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the  payment  of  the  126.00,  which  amount  appellee  contends  was 
paid  an  account  of  the  new  agreement. 

Again  appellant  overlooks  the  fact,  that  this  proceeding  is 
against  Mary  Emanuel.  She  gave  no  note  to  Faulder,  and 
consequently  has  no  note  outstanding  against  herself  to  demand 
a  tender. 

In  so  far  as  renewal  note  of  John  Emanuel  is  concerned,  she 
is  no  party  to  the  same,  is  not  concerned  therein,  and  has  no 
standing  to  insist  that  renewal  note  be  returned  to  John  Eman- 
uel before  she  can  be  called  upon  to  live  up  to  her  contract 
with  Faulder :  Dorman  v.  Shiffer,  2  Lack.  Jur.  360. 

If  this  proceeding  were  against  John  Emanuel,  then  the 
question  of  return  of  note  would  arise. 

If  the  thing,  the  consideration  of  which  is  sought  to  be  re- 
covered back,  be  entirely  worthless,  there  is  no  duty  to  return 
it.  After  verdict  if  it  appear,  that  a  recovery  at  once  ought  to 
b3  made,  the  court  can  restrain  execution  until  it  be  made : 
Nichols  V.  Michaels,  23  N.  Y.  264 ;  Babcock  v.  Case,  61  Pa, 
427 ;  WiswaU  v.  Harriman,  62  N,  H.  671. 

Opinion  by  W.  D.  Porter,  J.,  May  24, 1900 : 
The  only  specification  of  en-or  in  this  appeal  relies  upon  the 
I'efusal  of  the  court  below  to  give  binding  instructions  in  favor 
of  the  defendant.  Was  there  suflBcient  evidence  to  warrant 
the  submission  to  the  jury  of  the  facts  upon  which  plaintiffs 
right  to  recover  depended  ?  The  plaintiff  testifed  that  John 
Emanuel,  the  husband  of  defendant,  came  to  his,  plaintiffs 
place  of  business  and  represented  that  he  was  Mr.  Emanuel,  of 
the  firm  of  Schulze  &  Emanuel,  which  was  at  that  time  a  reliable 
business  firm  of  the  city  of  Allegheny,  and  that  he,  Emanuel, 
owned  property  in  Bellevue,  *'  one  of  the  finest  properties  in 
Bellevue,  and  every  cent  paid  for."  Upon  the  faith  of  these 
representations  the  plaintiff  sold  to  Emanuel  several  pieces  of 
fine  furniture  and  accepted  his  note  at  thirty  days  for  the  amount 
thereof.  This  note  was  not  paid  at  maturity,  and  when  plain- 
tiff asked  Emanuel  with  regard  to  it,  the  latter  explained  that 
he  had  forgotten  it,  but  that  he  would  give  another  note  which 
would  be  attended  to.  A  new  note  was  given  and  when  the 
plaintiff  took  this  note  to  the  bank  he  first  discovered  that 
Emanuel  was  not  the  Mr.  Emanuel  of  the  firm  of  Schulze  & 
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Emanuel.  He  then  went  to  the  courthouse  and  discovered 
that  the  title  to  the  property  in  Bellevue  was  not  in  Emanuel, 
but  was  owned  by  his  wife.  PlaintiflE  explicitly  testified  that 
he  believed  Hhe  representations  of  Emanuel  at  the  time  the 
sale  was  made,  and  made  the  sale  upon  the  faith  of  them,  and 
that  he  did  not  discover  the  fraud  until  he  took  the  note  to  the 
bank.  Plaintiff  further  testified  that,  upon  discovery  of  the 
fraud,  he  took  his  furniture  wagon  and  went  to  tlie  house  of 
Emanuel,  in  Bellevue,  to  get  the  goods.  He  there  found  John 
Emanuel  and  Mary  Emanuel,  his  wife,  when  the  following 
occurred  :  **  Q.  Just  tell  the  court  and  jury  what  demand  you 
made  upon  him?  A.  I  told  him,  *  You  got  that  furniture  by 
fraud,  and  that  I  was  going  to  take  the  goods  as  you  are  not  will- 
ing to  pay  for  it.'  And  he  got  very  angry  and  got  very  snappy 
and  wanted  to  fight,  and  Mrs.  Emanuel  stood  by  him  and  says, 
*  That  furniture  can't  go  out  of  this  house ;  it  is  in  this  house 
and  I  will  take  it  and  I  will  pay  for  it'  I  says,  *  K  you  take 
that  furniture  I  will  rescind  the  sale  to  him  and  you  pay  for  it, 
it  is  all  right,  I  will  leave  it,'  and  I  left  it  with  that  under- 
standing. Q.  You  say  that  you  told  her  you  rescinded  the 
sale?  A.  Yes,  sir.  Q.  Had  you  told  that  to  Mr.  Emanuel? 
A.  He  was  present  at  the  time.  Q.  And  she  agreed  she  would 
take  the  furniture  herself?  A.  And  pay  for  it.  Q.  Well, 
did  you  leave  the  furniture  with  her  ?    A.  I  did." 

Here  was  positive  testimony  that  John  Emanuel  had  fraudu- 
lently obtained  these  goods,  through  false  representations,  fitted 
and  intended  to  deceive,  and  that  the  plaintiff  had  been  de- 
ceived thereby  and  so  induced  to  part  with  the  possession  of 
his  goods.  If  the  jury  believed  this  testimony,  the  plaintiff 
had  a  right  to  rescind  the  sale  and  reclaim  his  goods.  The  jury 
would  have  been  justified  in  finding,  under  the  testimony,  that 
plaintiff  acted  with  promptness  and  declared  a  rescission  of  the 
contract  and  announced  his  intention  of  removing  the  goods ; 
and  that,  thereupon,  the  defendant  recognized  the  rescission 
and  then  and  there  agreed  to  pui'chase  the  goods  herself,  and 
that  the  plaintiff  sold  them  to  her  directly ;  and,  finally,  that 
John  Emanuel,  who  was  then  present,  acquiesced  in  the  rescis- 
sion of  the  sale  originally  made  to  him.  There  is  no  merit  in 
the  contention  of  the  defendant  that  she  cannot  be  called  upon 
to  pay  because  the  worthless  note  of  John  Emanuel  had  not 
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been  returned  to  him ;  she  had  no  right  to  demand  the  return 
of  that  note.  John  Emanuel,  having  been  present  at  the  re- 
sale of  the  goods  to  his  wife,  and  having  acquiesced  therein, 
might  very  properly  have  been  found  by  the  jury  to  have 
waived  his  right  to  a  return  of  the  note  prior  to  the  rescis- 
sion of  the  contract.  The  case  was  for  the  jury  and  was 
submitted  by  the  learned  court  below  with  instructions  which 
were  correct  and  adequate. 
Judgment  affirmed. 


Hiyer  v.  Hay  ward. 

Practice,  G,  P.^Sci.fa,  aur  mortgage— Widow  and  heirs  as  parties, 
II  is  not  necessary  in  a  scire  facias  upon  a  mortgage,  which  became  a 
lien  upon  real  estate  in  the  lifetime  of  the  decedent  to  make  his  widow 
and  heirs  parties  thereto.    The  requirements  of  the  Act  of  February  24, 
1834,  P.  L.  80,  do  not  apply.    Taylor  v.  Yoimg.  71  Pa.  81. 

Practice,  C,  P. — Evidence — Use  plaintiff— Assignment  of  mortgage. 

The  use  plaintiff  in  a  scire  facias  upon  a  mortgage,  where  the  mortgagee 
is  upon  the  record  as  the  legal  plaintiff,  is  not  boi!md  to  prove  the  assign- 
ment under  which  he  claims,  in  order  to  recover. 

Argued  May  9,  1900.  Appeal,  No.  81,  April  T.,  1900,  by 
defendant,  in  a  suit  of  Anthony  Hiyer  et  al.,  for  use  of  Kath- 
arine S.  Venter,  against  Samuel  Rill,  in  the  hands  of  John  H. 
Hayward,  administrator  of  the  estate  of  Samuel  Rill,  deceased, 
from  judgment  of  C.  P.  No.  8,  Allegheny  Co.,  May  T.,  1899, 
No.  69,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaveb, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Afl&rmed. 
Opinion  by  Beaver,  J. 

Sci.  fa.  sur  mortgage.    Before  McClxjng,  J. 

It  appears  from  the  record  that  before  the  appeal  the  admin- 
istrator defendant  sought  to  have  the  heirs  added  as  parties 
and  on  his  motion  the  names  were  suggested.  The  motion 
was  overruled  and  exception  noted  for  defendant. 

At  the  trial  the  mortgage  was  offered  in  evidence  and  that 
was  followed  by  the  offer  of  the  assignment  of  the  mortgage 
to  the  use  plaintiff,  wliich  was  objected  to  without  proof.    At 
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this  point  the  court  ruled  that  the  proof  of  the  assignment  to 
the  use  plaintiff  must  be  made  if  demanded.  The  proof  was 
not  made.  At  the  close  of  the  case  the  defendant  raised  the 
question  by  a  point  that  the  use  plaintiff  could  not  recover  on 
the  evidence  submitted,  the  assignment  not  being  proved.  The 
court  refused  the  point  and  charged  that  the  jury  should  find 
a  verdict  for  the  use  plaintiff  and  sealed  a  bill  for  defendants. 

Verdict  and  judgment  for  plaintiff  for  $691.10.  Defendant 
appealed. 

Errors  asngned  were  (1)  in  overruling  motion  of  defendant 
to  make  the  heirs  of  Samuel  Rill  parties,  which  motion  and  the 
ruling  thereon  was  as  follows :  "  And  now,  September  18, 1899, 
on  hearing  of  the  within  motion  and  argument  of  counsel,  the 
motion  is  refused  and  bill  sealed  for  defendant."  (2)  In  re- 
fusing defendant's  point,  as  follows :  "  That  on  the  evidence  as 
submitted,  the  use  plaintiff  is 'not  entitled  to  recover.  This 
point  is  refused." 

Marcus  C.  Acheson^  for  appellant. — The  defendant  is  admin- 
istrator and  simply  requests  the  use  plaintiff  to  prove  up  his 
case.  He  must  show  title  to  the  bond :  Berks  Co.  v.  Levan, 
86  Pa.  360. 

The  holder  of  the  bond  may  not  be  a  party  to  this  action  and 
is  not  concluded  by  this  judgment.  So  far  as  this  record  goes 
the  use  plaintiff  may  have  no  interest  whatever. 

Joseph  Crown^  for  appellee. — It  is  well  settled  that  it  is  un- 
necessary to  bring  in  the  widow,  heirs  or  the  devisees  under 
Act  of  February  24,  1834,  P.  L.  70,  sec.  34 :  Taylor  v.  Young, 
71  Pa.  81 ;  Colenburg  v.  Venter,  173  Pa.  113 ;  Messmore  v. 
WiUiamson,  189  Pa.  73. 

Where  recording  an  instrument  under  the  acts  of  assemblj^ 
is  discretionarj',  and  the  instrument  is  recorded,  all  the  inci- 
dents and  force  of  a  public  record  attach  to  the  record :  Pep- 
per's Appeal,  77  Pa,  373;  Act  of  April  6, 1876,  P.  L.  18  sec.  1, 

Appellee  contends  that  the  appellant's  appeal  from  the  judg- 
ment of  the  scire  facias  sur  mortgage  after  assenting  and  ad- 
mitting that  the  amount  for  which  the  verdict  was  rendered 
was  due  and  owing  on  said  mortgage,  and  there  being  no  con- 


Digitized  by 


Google 


/)8  HIYER  V.  HAYWARD. 

Arguments— Opinion  of  the  Court.  [14  Pa.  Superior  Ct. 

test  between  the  original  holder  and  assignee  of  said  mortgage, 
therefore,  this  appeal  was  not  entered  in  good  faith  by  appellant; 
that  the  same  is  dilatory  and  vexatious ;  and  that  the  penalty 
should  be  enforced  as  provided  for  by  the  Act  of  May  19, 1897, 
P.  L.  67,  sec.  21.     See  Smead  v.  Stuart,  194  Pa.  678. 

Opinion  by  Beaver,  J.,  July  26, 1900 : 
Two  questions  of  practice  are  presented  by  the  specifications 
of  error  in  this  case. 

1.  Is  it. necessary  in  a  scire  facias  upon  a  mortgage  which  be- 
came a  lien  upon  real  estate  in  the  lifetime  of  decedent  to  make 
his  widow  and  heirs  party  thereto  ?  The  34th  section  of  the 
act  of  February  24,  1834,  provides  that  "  in  all  actions  against 
the  executors  or  administrators  of  a  decedent  who  shall  have 
left  real  estate  whei-e  the  plaintiflE  intends  to  charge  such  real 
estate  with  the  payment  of  his  debt,  the  widow  and  heirs  or 
devisees  and  the  guardians  of  such  as  are  minors  shall  be  made 
parties  thereto,"  etc.  But  a  judgment  or  mortgage  entered 
in  the  lifetime  of  the  decedent  was  a  charge  upon  the  real 
estate  when  he  died  and  the  requirements  of  this  act  do  not 
apply.  This  was  expressly  decided  in  Chambers  v.  Carson,  2 
Wh.  366,  and  Taylor  v.  Young,71  Pa.  81. 

2.  Is  the  use  plaintiff  in  a  scire  facias  upon  a  mortgage  where 
the  mortgagee  is  upon  the  record  as  the  legal  plaintiff  bound 
to  prove  the  assignment  under  which  he  claims,  in  order  to  re- 
cover? The  appellant  refers  to  Berks  Co.  v.  Levan,  86  Pa. 
360,  and  seeks  to  avoid  the  decision  of  this  question  therein, 
because  the  action  was  upon  an  official  bond.  But  the  dis- 
cussion is  not  limited  to  actions  upon  official  bonds ;  it  is  gen- 
eral, Mr.  Justice  Sharswood  remarking:  "It  was  an  error 
in  the  court  below  to  suppose  that  an  equitable  plaintiff  suing 
on  a  bond  would  be  obliged  to  show  his  title  to  the  obligation. 
It  is  never  necessary,  unless  for  the  purpose  of  meeting  aiid 
answering  some  defense  which  though  good  against  the  legal 
plaintiff  is  not  good  as  against  him,  as,  for  example,  payment 
to  the  legal  plaintiff  after  notice  of  the  equity." 

It  is  true  that,  when  plaintiff  offered  her  assigfnment,  which 
was  merely  entered  upon  the  margin  of  the  record  of  the  mort- 
gage and  not  regularly  recorded  and  objection  was  made  there- 
to, the  court  said,  "  You  will  have  to  prove  it,  if  called  for," 
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but  this  was  said  in  reference  to  the  admissibility  of  the  evi- 
dence contained  in  the  offer  and  not  as  to  the  right  of  the 
plaintiff  to  maintain  her  suit.  The  entry  upon  the  margin  of 
the  record  of  the  mortgage  did  not  entitle  the  assignment  to 
be  given  in  evidence,  because  it  did  not  bring  it  within  the 
provisions  of  the  recording  act  and  make  it  evidence  of  itself. 

The  defendant  will  have  no  difficulty  in  fully  protecting  the 
estate  of  the  decedent,  when  he  pays  the  judgment. 

As  to  the  motion  for  the  imposition  of  the  penalty,  under 
the  21st  section  of  the  Act  of  May  19,  1897,  P.  L.  67,  it  is 
perhaps  well  to  say  that  there  is  no  evidence  of  bad  faith  in 
taking  this  appeal.  Defendant  is  acting  in  a  representative 
capacity  and  is,  of  course,  desirous  of  doing  his  whole  duty, 
and  there  is  nothing  apparent  which  indicates  more  than  this. 

Judgment  affirmed. 


Howard  v.  Drexler. 

CdfUraets  of  deeedenis-^Extras^Mere  expressions  not  a  contract. 
There  is  no  more  fruitful  source  of  dispute  than  claims  for  extras,  and 
where  they  are  superadded  to  claims  upon  an  express  contract  for  services 
of  the  same  or  similar  kind  they  should  be  made  out  clearly  and  explicitly 
before  they  are  allowed.  In  the  case  at  bar  there  was  no  dispute  as  to  the 
original  contract.  The  plaintiff  claimed  for  extra  compensation  for  nurs- 
ing decedent  in  addition  to  the  compensation  for  services  for  general 
housework,  upon  expressions  and  indications  of  belief  by  decedent  that 
plaintiff  was  not  sufficiently  paid  under  her  contract.  These  did  not  con- 
stitute a  new  contract. 

Argued  May  9, 1900.  Appeal,  No.  228,  April  T.,  1900,  by 
plaintiff,  in  suit  of  Alice  Howard  against  Louis  A.  Drexler, 
administrator  of  estate  of  Mary  Drexler,  deceased,  from  order 
of  C.  P.  No.  3,  Allegheny  Co.,  Aug.  T.,  1899,  No.  526,  dis- 
charging rule  to  show  cause  why  a  compulsory  nonsuit  should 
not  be  taken  off.  Before  Rice,  P.  J.,  Beavbb,  Orlady, 
W.  W.  PoRTBR  and  W.  D.  Porter,  JJ.  AflSrmed.  Opinion 
by  Beaver,  J. 

Rule  to  take  off  nonsuit    Case  tried  before  McClukg,  J. 
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It  appears  from  the  evidence  that  plaintiff  was  employed  by 
decedent  as  a  domestic  servant  and  that  she  was  to  receive  the 
sum  of  $2.50  per  week.  That  after  plaintiff  had  entered  dece- 
dent's services  the  latter  was  taken  ill  with  cancer  of  the  breast 
with  which  disease  she  finally  died.  For  a  period  of  at  least 
two  years  prior  to  her  death  plaintiff,  in  addition  to  her  house- 
hold duties  which  she  had  briginally  contracted  to  perform  and 
which  she  did  perform  with  care  and  skill,  waited  upon  and 
nursed  the  decedent.  Suit  was  brought  on  implied  assumpsit 
and  the  trial  judge  nonsuited  the  plaintiff  saying  that  the  ser- 
vices she  performed  as  nurse  were  not  so  distinct  from  the 
services  she  was  employed  to  do  as  to  raise  the  question  of  a 
new  contract.     Judgment  of  nonsuit.     Defendant  appealed. 

Error  astngned  was  in  not  taking  off  the  judgment  of  nonsuit 
entered  in  the  above  entitled  case. 

O;  W,  Williams^  with  him  N.  S,  Williams,  for  appellant. — 
As  to  the  general  principle  that  the  performance  of  services 
entitles  the  one  rendering  them  to  recover  upon  the  implied 
promise  that  they  were  to  be  paid  for,  we  cite  the  following 
authority :  Griffith's  Est.,  147  Pa.  274. 

That  the  service  of  nurse  and  the  character  of  said  employ- 
ment being  distinct  from  the  duties  of  a  domestic  servant  and 
of  a  different  character  entitle  the  plaintiff  to  recover  in  this 
action,  and  that  the  law  raises  the  same  implied  promise  as  in 
cases  where  the  employment  is  single,  where  it  is  twofold,  we 
cite  the  following  cases :  Ranck  v.  Albright,  36  Pa.  367 ;  Carr 
V.  C^artiers  Coal  Co.,  25  Pa.  337. 

And  as  applying  the  principle  above  laid  down  to  the  facts 
of  this  case  we  cite  the  case  of  Shubart's  Estate,  154  Pa.  240, 
which  we  think  rules  this  case. 

As  authorities  on  subject  of  a  decedent's  declarations :  see 
Thompson  v.  Stevens,  71  Pa.  161,  and  Harrington  v.  Hickman, 
148  Pa.  401. 

Your  honors  have  decided  that  the  mere  fact  that  a  plaintiff 
received  weekly  wages  does  not  prevent  his  maintaining  an  ac- 
tion for  other  personal  services,  performed  within  the  same 
period,  and  that  there  is  an  implied  contract  to  pay  for  such 
services :  Snyder  v.  Steinmetz,  6  Pa.  Superior  Ct.  841. 
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J.  A.  Langfitt^  for  appellee. — There  is  no  evidence  of  any 
fraud  or  mistake  in  the  making  of  the  contract,  or  of  any  at- 
tempt to  alter  or  terminate  it.  When  express  contracts  exist 
the  courts  are  bound  by  them :  Brose's  Est.,  155  Pa.  619. 

There  is  not  the  slightest  shadow  of  a  promise  or  contract 
obligation  on  the  part  of  Mrs.  Drexler  to  pay  or  give  plaintiff 
additional  wages  or  compensation.  There  were  some  loose 
declarations  made  to  third  parties  referring  to  the  kindness  of 
the  plaintiff  to  the  decedent,  and  hints  thrown  out  of  an  in- 
tended legacy  and  the  like,  but  that  these  cannot  support  an 
action  has  long  since  been  established.  Notably  in  Pollock  v. 
Ray,  85  Pa.  428,  and  Weaver's  Est.,  182  Pa.  349,  and  cases 
cited.  Shubart's  Est.,  154  Pa.  240,  relied  on  by  the  appellant, 
is  not  in  point ;  that  case  turned  on  the  construction  of  a  will 
which  was  broad  enough  in  its  terms  to  cover  the  claim  set  up. 

Parties  who  have  hoped  and  expected  to  become  beneficiaries 
under  the  wills  of  deceased  relatives,  employers  or  others  and 
are  disappointed,  frequently  resort  to  the  courts  in  desire  to 
compel  by  law  what  they  failed  to  receive  by  favor,  and  for  this 
reason  the  Supreme  Court  have  always  scrutinized  such  claims 
with  great  care,  saying  as  they  do  in  Carpenter  v.  Haj's,  153 
Pa.  432,  ^^  Claims  against  a  dead  man's  estate  which  might  have 
been  made  against  himself  while  living  are  always  subjects  of 
just  suspicion,  and  our  books  from  Graham  v.  Graham,  34  Pa. 
475,  to  Miller's  Estate,  136  Pa.  239,  are  full  of  expressions  by 
this  court  of  the  necessity  of  strict  requirement  of  proof  and 
the  firm  control  of  juries  in  such  cases." 

Opinion  by  Beaver,  J.,  July  26, 1900 : 

Plaintiff's  statement  sets  forth  a  claim,  based  upon  a  quan- 
tum meruit,  outside  of  and  in  addition  to  the  duties  of  her 
regular  employment,  which  was,  under  a  special  contract,  "  to 
do  general  housework."  That  the  services  incident  to  her  em- 
ployment were  faithfully  rendered,  and  that  the  plaintiff  greatly 
endeared  herself  to  her  employer  by  her  efl&ciency  and  thought- 
ful consideration,  plainly  appears  and  is  not  denied. 

We  have  lately  reviewed  the  ground  upon  which  this  claim 
is  based  in  Moore's  Est,  12  Pa.  Superior  Ct.  599,  which,  al- 
though an  appeal  from  an  adjudication  in  the  orphans'  court, 
does  not  differ  in  principle  in  any  essential  particular  from  the 
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present  case.  In  Harrington  v.  Hickman,  148  Pa.  401,  which 
was  based  upon  a  claim  for  nursing  in  addition  to  compensa- 
tion for  services  as  housekeeper,  it  was  held  that  plaintiff  could 
recover  in  a  quantum  meruit  upon  a  special  contract  or  promise 
to  pay  which  was  offered  to  be  proved.  But  it  does  not  differ 
from  other  cases  in  requiring  the  contract  under  which  the  ad- 
ditional services  were  rendei'ed  to  be  distinctly  proved. 

Without  commenting  upon  the  character  of  the  services  ren- 
dered in  the  present  case,  it  is  very  evident  that  there  was  no 
contract  to  pay  for  any,  except  what  were  covered  by  the  origi- 
nal contract  "  to  do  general  housework."  The  declarations  of 
the  decedent  to  her  neighbors  as  to  plaintiff's  services,  whilst 
always  acknowledging  their  value  and  her  devotion,  would 
seem  rather  to  negative  than  confirm  the  idea  of  a  contract. 
To  one  she  said,  speaking  about  plaintiff's  devotion,  *'  that  it 
was  a  devotion  that  she  couldn't  repay  and  wasn't  paying  for 
then,  but  that  she  wouldn't  suffer  for  it  when  she  was  dead ; 
she  felt  that  she  couldn't  afford  to  pay  her  just  then  what  she 
worth,  but  that  she  would  be  compensated  for  it  afterwards." 
To  another  who  told  her  that  she  was  paying  her  girl  f8.50, 
she  said,  "  Oh,  I  am  not  paying  Alice  that,  because  I  don't 
feel  as  if  I  can  afford  it ;  but  I  will  make  it  all  right."  This 
is  not  the  language  of  a  contract,  or  of  a  determination  to 
create  a  liability,  present  or  prospective.  Having  so  recently 
reviewed  the  authorities  it  is  not  necessary  to  do  so  now.  The 
court  below  properly  entered  a  nonsuit  at  the  close  of  the  plain- 
tiff's testimony,  upon  the  ground  that  "the  services  which  plain- 
tiff performed  as  nurse  were  not  so  distinct  from  the  services 
she  was  employed  to  do  as  to  raise  the  question  of  a  new  con- 
tract," and  that  decedent  recognized  a  moral  obligation  but  did 
not  create  a  legal  one. 

Judgment  affirmed. 
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Albright  V,  Mercer. 

AUomey  and  client—  Character  of  the  reUUionship^Purchases  by  ai- 
tomey. 

In  tho  relation  of  attorney  and  client  there  can  be  no  antagonistic  in- 
terest nor  divided  allegiance ;  if  property  be  purchased  by  an  attorney 
while  still  acting  for  his  client  such  purchase  cannot  inure  to  the  attorney ^s 
profit,  even  if  the  purchase  money  be  advanced  by  the  attorney. 

Action  by  client  against  attorney — Assumpsit. 

Assumpsit  will  lie  by  a  client  to  recover  from  an  attorney  the  profits  re- 
ceived by  the  defendant  from  the  sale  by  him  of  certain  property  alleged 
to  have  been  purchased  and  held  in  trust  for  the  plaintiff. 

Argued  April  80, 1900.  Appeal,  No.  105,  April  T.,  1900,  by 
defendant,  in  suit  of  D.  M.  Albright  against  A.  H.  Mercer,  from 
judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Feb.  T.,  1899,  No.  400, 
on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaver,  Oblady, 
W.  W.  PoETEB  and  W.  D.  Porter,  JJ.  Affirmed.  Opinion 
by  Beaver,  J.    Orlady,  J.,  dissents. 

Assumpsit.    Before  McClung,  J. 

At  a  constable's  sale  of  a  laundry  establishment  title  was 
taken  by  the  attorney  of  the  plaintiff  in  his  own  name  and  the 
purchase  money  paid  by  the  attorney  because  of  the  inability 
of  his  client  to  make  same ;  claims  being  made  by  others  as  to 
the  leasehold  and  certain  articles  sold  and  purchased,  the  at- 
torney purchased  these  outstanding  claims  and  subsequently 
sold  the  establishment  at  a  profit  for  which  he  refused  to  ac- 
count to  the  client,  contending  that  the  purchase  of  the  lease- 
hold and  certain  items  of  property  had  been  made  on  his  own 
account  as  a  separate  and  independent  transaction.  The  court 
left  the  question  to  the  jury  whether  the  relation  of  attorney 
and  client  continued  to  exist  charging  the  jury  as  follows  : 

[So  you  will  perceive  that  the  suggestion  of  the  court  is  that 
the  evidence  does  not  show  a  severance  of  that  relationship,  and 
the  result  of  that  proposition  is  that  Mr.  Mercer  would  be  held 
to  have  continued  this  matter  in  the  interest  of  Albright  and 
to  his  profit,  if  there  was  a  profit.  At  the  same  time,  he  would 
be  entitled  to  call  upon  Albright  to  make  up  any  loss  if  there 
wore  a  loss.]  [1]  .  .  .  . 
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[It  is  true,  as  has  been  argued  by  counsel  for  the  defendant, 
that  the  defendant  was  not  bound  to  make  this  bid.  He  was 
not  bound  to  advance  the  money.  Even  if  he  had  advanced 
it,  he  was  not  bound  to  buy  other  property,  in  order  to  put  it 
in  shape  so  that  it  could  be  sold.  He  was  not  bound  to  take 
other  property  into  it  for  the  purpose  of  making  it  valuable. 
But,  from  the  fact  that  he  was  not  bound  to  do  this,  it  does  not 
follow  that  if  he  did  do  it,  he  could  do  it  for  his  own  profit. 
He  could  not.  If  he  was  still  acting  as  Albright's  attorney,  he 
could  not  do  it  for  his  own  profit.  He  must  do  it  in  the  inter- 
est of  Albright.  That  is  the  high  duty  that  the  law  requires 
of  an  attorney.  And  if  you  conclude  that  he  was  still  so  act- 
ing, then  all  these  things  go  for  nothing,  excepting  that  he 
would  be  entitled  to  credit  for  any  amounts  that  he  expended, 
and  if  he  acted  fairly  he  would  be  entitled  to  fees  for  the  labor 
that  he  expended.]  [2] 

Defendant  submitted  among  others  the  following  point : 

[3.  The  plaintiff  cannot  recover  in  this  action  the  profits  re- 
ceived by  the  defendant  from  the  sale  by  him  of  the  leasehold, 
machinery,  etc.,  which  he  is  alleged  to  have  purchased  and  held 
in  trust  for  the  plaintiff;  an  action  of  account  render  or  bill  in 
equity  is  the  only  proper  remedy.  Answer :  This  is  refused. 
I  think  that  an  action  of  assumpsit  is  the  proper  remedy  in  this 
case.]'  [8] 

Verdict  and  judgment  for  plaintiff  for  f455.  Defendant  ap- 
pealed. 

Errors  assigned  were  (1,  2)  to  portions  of  the  judge's  charge, 
reciting  same.  (3)  In  refusing  plaintiff's  third  point,  reciting 
point  and  answer. 

TF.  JSr.  S.  Thompson  and  L.  W.  Bigham^  for  appellant.  — Could 
it  be  contended  for  a  moment  that  where  an  attorney  has  pur- 
chased and  is  holding  certain  property  in  trust  for  his  client, 
that  he  is  thereby  precluded  from  making  any  independent  pur- 
chases for  himself?  The  mere  statement  of  such  a  proposition 
is  sufficient  to  refute  it. 

By  the  mere  act  of  purchasing  the  property,  the  defendant 
did  not  become  a  trustee  for  the  plaintiff,  as  the  latter  might 
decline  the  relation.  This  principle  is  laid  down  in  Downey  ▼. 
Gerrard,  8  Grant,  64. 
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Except  for  his  foresight  in  securing  an  option  upon  and 
finally  purchasing  the  leasehold,  the  plaintiff's  property  would 
still  have  been  unsalable  and  of  little  value.  Can  it,  then,  with 
any  justice,  be  said  that  he  has  forfeited  in  any  way  his  right 
to  the  reasonable  share  of  the  profits  upon  that  portion  of  the 
property  which  he  purchased  and  paid  for  independently  of  his 
client? 

The  rights  of  the  parties  cannot  be  worked  out  in  an  action 
of  assumpsit :  Reeside  v.  Reeside,  49  Pa.  322. 

Such  is  the  case  of  a  partner  transacting  the  business  of  a 
firm,  or  of  a  baliflf  managing  an  estate :  McFadden  v.  Sallada, 
6  Pa.  287  ;  Bredin  v.  Dwen,  2  Watts,  95. 

The  same  principle  was  applied  in  Gallagher  v.  Gallagher, 
6  Phila.  528. 

Alex.  A,  Patterson^  for  appellee. 

Opinion  by  Beaver,  J.,  July  26, 1900 : 

An  attorney  at  law  cannot  serve  two  masters.  He  cannot 
serve  himself  and  his  client  at  the  same  time,  except  as  he 
serves  himself  through  his  client.  He  serves  himself  best  who 
serves  his  client  best.  There  can  in  this  relation  be  no  divided 
allegiance  and  no  antagonistic  interests.  The  jury  has  deter- 
mined by  its  verdict  that  the  relation  of  client  and  attorney 
existed  between  the  plaintiff  and  the  defendant  not  only  at  the 
time  of  the  constable's  sale  but  subsequently  until  the  final 
disposal  of  the  leasehold  interest  and  property  to  Jones  & 
Laughlin.  It  is  difficult  to  see  how  their  verdict  could  have 
been  otherwise.  There  was  no  evidence  of  a  dissolution  of  the 
relation  of  client  and  attorney.  The  defendant  did  not  even 
offer  to  show  that  he  proposed  to  terminate  the  relation  but, 
even  if  he  had,  unless  there  be  mutual  consent,  the  relation 
cannot  be  dissolved  when  once  regularly  formed,  so  as  to  per- 
mit an  attorney  to  serve  himself  at  the  expense  of  his  client. 
We  agree  entirely  with  all  that  was  said  by  the  trial  judge  in 
the  court  below  in  regard  to  the  high  duty  which  the  law  re- 
quires of  an  attorney.  His  intimation  to  the  jury  as  to  his 
opinion  of  the  relation  of  client  and  attorney  subsisting  at  the 
time  of  the  purchase  and  sale  of  the  leasehold  interest  and 
machinery  was  none  too  strong  and  yet  the  fact  was  left  fairly 
for  the  jury  to  decide.  The  defendant  had  in  his  hands  for 
Vol.  xrv — 6 
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collection  claims  of  the  plaintiff  against  Casey,  whose  interest 
in  the  laundry  was  levied  upon,  aggregating  $529.50.  He  at- 
tended the  sale  with  the  plaintiff,  he  bid  on  behalf  of  the 
plaintiff,  the  property  was  knocked  down  to  him  as  attorney. 
It  is  true  that  he  took  the  title  in  his  own  name  but  he  must  be 
held  to  have  done  this  for  his  security,  inasmuch  as  the  plain- 
tiff was  unable  to  furnish  either  money  or  security.  The  plain- 
tiff accompanied  him  to  the  broker's,  in  whose  hands  the  prop- 
erty was  placed  for  sale.  He  for  several  months  paid  the 
watchman  in  charge  of  the  property.  He  in  every  way  indi- 
cated his  interest  therein  and  the  defendant  acknowledged  by  his 
actions  that  the  relation  of  client  and  attorney  existed  after 
the  sale  and,  as  already  intimated,  offered  no  direct  evidence  to 
show  any  severance  of  the  relation.  The  portions  of  the 
charge  of  the  court  contained  in  the  first  and  second  assign- 
ments of  error  are,  therefore,  not  in  any  sense  erroneous. 

The  third  assignment  of  error  relates  to  the  form  of  the 
action,  the  court  below  being  asked  to  charge:  "The  plaintiff 
cannot  recover  in  this  action  the  profits  received  by  the  defend- 
ant from  the  sale  by  him  of  the  leasehold,  machinery,  etc., 
which  he  is  alleged  to  have  purchased  and  held  in  trust  for  the 
plaintiff.  An  action  of  account  render  or  bill  in  equity  is  the 
only  proper  remedy,"  which  was  refused.  The  general  rule  in 
regard  to  actions  of  account  render  is  thus  stated  in  1  P.  &  L. 
Dig.  of  Dec,  4 :  "  Wherever  a  joint  interest  of  the  parties  in 
the  subject-matter  of  the  suit  is  shown,  account  render  lies, 
whether  the  relation  be  that  of  partners  or  tenants  in  common. 
At  common  law,  it  lay  between  partners  and  between  tenants 
in  common  where  one  had  been  constituted  bailiff  for  the  other, 
and  under  St.  4  An.  c.  16,  sec.  27,  which  is  in  force  in  Penn- 
sylvania, it  lies  between  tenants  in  common  as  such."  There 
was,  however,  no  such  joint  interest  here  as  required  an  ac- 
counting. If  the  relation  of  client  and  attorney  existed,  the 
defendant  was  bound  to  pay  to  the  plaintiff  the  entire  amount 
received  by  him  from  the  sale  to  Jones  &  Laughlin  save  only 
the  amounts  expended  by  him  for  the  plaintiff's  benefit  and  his 
compensation.  The  action  was  properly  brought  and  right- 
fully maintained.  Finding  no  semblance  of  error  in  the  rec- 
ord, the  judgment  is  affirmed. 

Orlady,  J.,  dissents. 
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Kiskiminetas  Township  v.  Gas  Co. 

Natural  gas  pipes — Jurisdiction  and  discretion  ofcourtr-Act  of  1886. 

The  court  has  jurisdiction  under  the  Act  of  May  29,  1886,  P.  L.  29, 
where  proceedings  are  had  upon  petition  when  any  dispute  arises  as  to 
natural  gas  pipes  already  laid  in  a  township  which  the  company  has  neg- 
lected or  refused  to  bury  below  the  suiiace  of  the  road.  To  compel  the 
company  to  comply  with  its  oft-broken  promises  to  put  the  pipes  under 
ground  is  a  reasonable  and  proper  exercise  of  the  discretion  of  the  com- 
mon pleas  which  will  not  be  interfered  with  by  the  appellate  courts. 

Argued  April  15, 1900.  Appeal,  No.  233,  April  T.,  1900,  by 
defendant,  in  suit  of  Kiskiminetas  township  by  the  supervisors 
of  roads,  against  the  Conemaugh  Gas  Company,  from  decree 
of  C.  P.  Armstrong  Co.,  June  T.,  1899,  No.  205,  directing 
defendant  to  bury  certain  gas  pipe.  Before  Rice,  P.  J.,  Bea- 
ver, Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  M- 
firmed.     Opinion  by  Beaver,  J. 

Petition  of  road  supervisors  to  cause  defendant  to  cover 
or  bury  its  gas  pipes  within  a  specified  time.  Before  Pat- 
ton,  P.  J. 

It  appears  from  the  record  that  this  proceeding  is  upon  a 
petition  by  the  supervisors  of  Kiskiminetas  townsliip  to  compel 
the  Conemaugh  Gas  Company  to  bury  or  cover  its  pipe  lines 
or  relay  them  within  certain  limits  therein  specified.  The  de- 
fendant company  filed  an  answer  denying  the  merits  of  the 
petition  and  setting  forth  a  want  of  jurisdiction  and  thereupon 
filed  a  motion  to  dismiss  for  want  of  jurisdiction  for  the  reasons 
set  forth  in  the  answer. 

The  court  presented  the  following  order : 

[That  all  the  pipe  lines  of  the  defendant,  the  Conemaugh  Gas 
Company,  lying  or  being  over  or  upon  the  following  public 
roads  in  said  township,  to  wit :  that  part  of  the  old  Kiskiminetas 
road  between  the  Conemaugh  pump  station  to  the  McCauley 
farm,  a  distance  of  two  and  one  half  miles ;  also  that  part  of 
the  state  road  between  the  Apollo  borough  line  and  the  inter- 
section of  the  Jackson  with  the  state  road,  a  distance  of  about 
one  mile,  also  that  part  of  the  Jackson  road  between  the  said 
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intersection  and  the  J.  Y.  Jackson  homestead,  be  buried  at 
least  six  inches  below  the  surface  wherever  said  pipe  lines  are 
exposed  and  within  the  breadth  of  the  road  as  laid  out  by  the 
viewers  and  fixed  by  the  court ;  that  the  work  of  burying  said 
pipe  line  shall  begin  not  later  than  the  first  day  of  April  next 
and  prosecuted  with  due  diligence  and  completed  not  later  than 
the  first  day  of  June  next  and  that  the  defendant  pay  the  costs 
of  this  proceeding.]  [2] 
Defendant  appealed. 

Errors  assigned  were  (1)  in  overruling  respondent's  motion 
to  dismiss  the  proceeding  for  want  of  jurisdiction.  (2)  In  en- 
tering decree,  reciting  same. 

iJ.  B.  Stone^  with  him  John  F.  Whitworth^  for  appellant. 

S.  B.  Cochrane^  with  him  J".  Q.  Cochrane^  for  appellee. 

Opinion  by  Beaveb,  J.,  July  26, 1900 : 

The  single  question  in  this  case  is  as  to  the  jurisdiction  of  the 
court  of  common  pleas  in  entertaining  and  acting  upon  the  peti- 
tion of  the  township  authorities  for  a  decree  requiring  the  gas 
company  to  bury  their  pipes  below  the  surface  of  the  roads 
upon  which  they  were  laid.  The  question  involves  the  con- 
struction of  the  Act  of  May  29, 1885,  P.  L.  29.  The  10th  sec- 
tion provides  that  "  any  and  all  corporations  that  is  or  are  now, 
or  shall  hereafter  be  engaged  in  such  business  shall  have  the  right 
of  eminent  domain  for  the  laying  of  pipe  lines  for  the  transporta- 
tion and  distribution  of  natuml  gas  ....  upon  and  over,  un- 
der and  across  any  lands,  rivers,  streams,  bridges,  roads,  streets, 
lanes,  alleys  or  other  public  highways  or  other  pipe  lines  or  to 
cross  railroads  or  canals."  The  rights  of  companies  organized 
under  the  act  are  further  defined  in  sections  11  and  12  as  fol- 
lows :  "  The  right  to  enter  upon  any  public  lane,  street,  alley 
or  highway  for  the  purpose  of  laying  down  pipes,  altering,  in- 
specting and  repairing  the  same  shall  be  exercised  in  such  a 
way  as  to  do  as  little  damage  as  possible  to  such  highways  and 
to  impair  as  little  as  possible  the  free  use  thereof,  subject  to 
such  regulations  as  the  councils  of  any  city  may  by  ordinance 
adopt.    Section  12.    In  all  cases  where  any  dispute  shall 
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arise  between  such  corporations  and  the  authorities  of  any 
borough,  city,  township  or  county  through,  over  or  upon  whose 
highways,  or  between  it  and  any  landowner  or  corporation, 
through,  over  or  upon  whose  property  or  easement  pipes  are  to 
be  laid,  as  to  the  manner  of  laying  pipes  and  the  character 
thereof  with  respect  to  safety  and  public  convenience,  it  shall 
be  the  duty  of  the  court  of  common  pleas  of  the  proper  county, 
upon  the  petition  of  either  party  in  dispute,  upon  a  healing  to 
be  had,  to  define  by  its  decree  what  precautious,  if  any,  shall 
be  taken  in  the  laying  of  pipes,  and  by  injunction  to  restrain 
their  being  laid  in  any  other  way  than  as  decreed.  It  shall 
be  the  duty  of  the  court  to  have  the  hearing  and  make  its  de- 
cree with  all  convenient  speed  and  promptness.  Either  party 
shall  have  a  right  to  appeal  therefrom  as  in  cases  of  equity  to 
the  Supreme  Court  but  the  appeal  shall  not  be  a  supersedeas 
to  the  decree,  and  proceedings  shall  be  had  in  like  manner, 
upon  like  petition,  when  and  as  often  ajs  any  dispute  arises  as 
to  pipes  already  laid,  to  define  the  duty  of  such  corporations  as 
to  their  relaying  or  repair,  amendment  or  improvements." 

The  appellant  seeks  to  avoid  the  jurisdiction  of  the  court 
upon  the  ground  that  this  is  not  a  dispute  which  arises  as  to 
the  laying  or  relaying  of  the  pipes  whose  presence  upon  the 
surface  of  the  roads  is  complained  of.  Is  there  a  dispute  ?  In 
a  sense  there  is  not.  The  testimony  shows  that  the  appellant 
has  never  denied  the  right  of  the  township  to  require  that  the 
pipes  should  be  buried  and  has,  whenever  complaint  was  made, 
agreed  to  bury  them,  but  these  promises  have  been  made  only 
to  be  broken;  The  presence  of  the  appellant  in  the  court  be- 
low, insisting  upon  the  dismissal  of  the  petition  of  the  town- 
ship and  its  appearance  here,  denying  the  jurisdiction  of  the 
court,  are  surely  suflBcient  evidence  of  a  dispute.  The  provi- 
sions of  the  act  do  not  confine  the  courts  to  a  dispute  arising  as  to 
the  laying  or  relaying  of  the  pipes.  The  latter  part  of  the  12th 
section  expressly  provides  that  "  proceedings  shall  be  had  in  a 
like  manner,  upon  like  petition,  when  and  as  often  as  any  dis- 
pute arises  as  to  pipes  already  laid,"etc.  There  can  be  no 
question  as  to  the  jurisdiction  of  the  court  nor  can  there  be  any 
as  to  the  reasonable  and  proper  exercise  of  the  discretion  which 
such  jurisdiction  gives  in  this  case.  The  presence  of  the  pipes 
upon  the  surface  of  the  roads  not  only  interfered,  as  the  testi- 
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mony  shows,  with  their  proper  care  and  repair,  but  was  a  hind- 
rance to  travel  and  in  some  cases  dangerous.  The  township 
authorities  have  been  long  suffering  and,  in  a  sense,  negligent 
in  failing  to  require  the  appellant  to  comply  with  the  reason- 
able request  which  was  made  at  the  time  the  pipes  wei'e  laid, 
but  it  comes  with  bad  grace  from  the  appellants  to  complain 
of  this  negligence  and  to  assert  that,  because  of  it,  the  town- 
ship has  lost  its  right  to  ask  for  the  reasonable  protection  which 
the  act  under  which  the  company  was  organized  gives  and  to 
deny  the  jurisdiction  of  the  court  for  the  same  reason.  The 
reasonable  terms  of  the  decree  of  the  court  should  be  complied 
with  as  soon  as  possible. 
The  decree  is  affirmed. 


Butler  County  v.  Department  of  Public  Charities. 

Jurisdiction,  C.  P,  and  Q,  S.—Insane  poor. 

Proceedings  under  the  Act  of  April  20,  1869,  P.  L.  78,  can  be  instituted 
either  in  the  common  pleas  or  quarter  sessions,  and  where  a  petition  is 
filed  in  the  common  pleas  that  court  may  certify  all  proceedings  to  the 
quarter  sessions. 

The  court  of  quarter  sessions  has  adequate  power  under  the  act  of  1869 
to  make  a  disposition  of  a  case  to  secure  the  welfare  of  an  insane  pauper 
and  to  order  the  expense  to  be  borne  by  those  legally  bound  for  his  main- 
tenance. 

Insane  pauper-Support  under  act  of  1869 — Parties— Department  of 
public  charities— Notice. 

The  department  of  public  charities  of  a  city  of  the  second  class  is  not  a 
corporation  or  quasi-corporation,  as  are  the  overseers  of  the  poor  of  the 
several  poor  districts  of  the  commonwealth,  it  is  simply  a  bureau  of  the 
city  government,  hence  notice  to  such  department  of  proceedings  under 
the  Act  of  April  20,  1869,  P.  L.  78,  of  an  application  for  an  order  of  main- 
tenance is  not  notice  to  the  municipality  upon  whom  may  be  imposed  the 
duty  of  such  maintenance. 

Argued  May  14, 1900.  Appeal,  No.  79,  April  T,,  1900,  by 
department  of  public  charities  of  Allegheny  county  in  suit  of 
Butler  county  against  department  of  public  charities  from  order 
and  decree  of  Q.  S.,  Butler  Co.,  Dec.  T.,  1898,  No.  10,  certifying 
the  city  of  Allegheny  in  Allegheny  county  as  the  last  legal 
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residence  of  Nathaniel  Sef ton  at  the  time  of  his  commitment  to 
the  hospital  for  the  insane  at  Warren,  Pa.  Before  Rice,  P.  J., 
Beaybb,  Oklady,  W.  W.  Pobter  and  W.  D.  Porter,  JJ. 
Reversed.    Opinion  by  Beaver,  J. 

Rule  granted  on  department  of  public  charities  of  Allegheny 
county  to  show  cause  why  the  city  of  Allegheny,  Pennsylvania, 
should  not  be  certified  as  the  place  of  last  legal  settlement  of 
Nathaniel  Sefton,  a  lunatic,  etc.     Before  Greer,  P.  J. 

The  court  below  held  that  it  had  jurisdiction  to  adjudicate 
any  question  of  the  settlement  or  residence  of  Nathaniel  Sefton 
against  the  poor  district  of  Allegheny  city  and  entered  a  decree 
certifying  that  the  city  of  Allegheny  in  Allegheny  county.  Pa., 
is  the  last  legal  place  of  settlement  of  Nathaniel  Sefton  and 
was  so  at  the  time  of  his  commitment  to  the  hospital  for  the  in- 
sane at  Warren,  Pa.,  and  that  the  city  of  Allegheny  pay  the 
costs  of  the  rule.     Defendant  appealed. 

JErrors  assiffned  among  others  were  (13)  in  holding  and  decid- 
ing that  the  court  of  quarter  sessions  of  Butler  county  had  juris- 
diction in  this  case  to  adjudicate  any  question  of  the  settlement 
or  residence  of  Nathaniel  Sefton  against  the  corporate  poor  dis- 
trict of  Allegheny  city,  without  notice  to  or  service  upon  the 
proper  corporate  oflScers  of  the  said  city.  (14)  In  entering  a 
decree  certifying  that  the  city  of  Allegheny  is  the  last  legal 
place  of  residence  of  Nathaniel  Sefton,  and  was  so  at  the  time 
of  his  commitment  to  the  hospital,  and  that  the  costs  of  this 
rule  be  paid  by  the  city  of  Allegheny,  Pa. 

JSr.  ff.  Q-oucher^  for  appellant. — But  assuming  that  either 
Butler  county  or  its  commissioners  had  shown  such  interest  in 
this  matter  as  would  give  them  a  legal  standing,  and  that  the 
county  had  any  such  remedy  against  the  poor  district  of  Alle- 
gheny city,  these  proceedings  are  fatally  defective  in  the  be- 
ginning for  want  of  service  of  the  rule  on  any  of  the  corporate 
officers  of  Allegheny  city,  representing  said  poor  district.  Al- 
legheny city  having  attained  to  the  standard  in  population  re- 
quired by  the  classification  acts  of  May  23, 1874,  P.  L.  230, 
and  May  8,  1889,  P.  L.  138,  became  a  second  class  city  in  1890, 
and  since  that  date  its  form  of  government  has  been  transformed 
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from  a  city  of  the  third  class  to  a  city  of  the  second  class  in 
accordance  with  the  provisions  of  the  municipal  corporation  act 
of  June  14, 1887 :  Com.  v.  Wyman,  137  Pa.  608 ;  Com.v.  Mao- 
ferron,  152  Pa.  244. 

Service  must  be  made  upon  the  president  or  other  principal 
officer  as  provided  by  the  Act  of  June  13,  1836,  P.  L.  568, 
section  41,  and  the  person  thus  referred  to  is  the  chief  executive 
officer  of  the  corporation,  though  called  president,  chairman  or 
any  other  title :  1  Weimer's  Penna.  Corporation  Law,  527 ; 
Dale  V.  Mfg.  Co.,  167  Pa.  402. 

And  it  was  again  held  in  the  more  recent  case  of  Bailey  v.  Wil- 
liamsport,  etc.,  R.  R.,  174  Pa.  114,  that,  "the  Act  of  March  22, 
1817,  6  Sm.  L.  438,  which  provides  that  suit  may  be  brought 
*  against  corporations  by  their  corporate  names  before  any  court 
or  magistrate  of  competent  jurisdiction  by  summons,'  etc.,  does 
not  change  the  common-law  rule  by  which  process  cannot  be 
served  out  of  the  jurisdiction  where  the  artificial  body  exists." 

To  the  same  efitect  see  the  case  of  Hawn  v.  The  Penna.  Canal 
Co.,  154  Pa.  466,  and  1  Weimer's  Corporation  Law,  524. 

P.  W.  Lowry^  for  appellee. — The  question  of  jurisdiction 
raised  by  the  first,  third,  sixth,  seventh,  eighth  and  ninth  as- 
signments of  error  cannot  be  seriously  contended  for  or  con- 
sidered in  this  court,  as  the  question  has  been  fully  considered 
and  adjudged,  and  the  power  of  the  court  of  quarter  sessions 
to  proceed  under  the  9th  section  of  the  act  of  April  20, 1869,  to 
determine  the  place  of  legal  settlement  of  an  insane  pauper  bj 
bringing  before  the  court  by  rule  to  show  cause,  or  by  citation, 
the  parties  to  be  affected,  is  now  settied  beyond  question: 
Brickway's  Case,  80  Pa.  65;  Com.  v.  Darr,  11  Pa.  Supe- 
rior Ct.  74. 

Service  of  this  rule  was  made  upon  Barton  Grubbs,  Esq.,  the 
legally  elected  director  of  charities  of  Allegheny  city,  and  we 
respectfully  direct  the  attention  of  this  honorable  court  to  the 
answer  filed  to  the  rule,  where  the  said  Barton  Grubbs,  E^., 
director  of  the  department  of  public  charities  of  Allegheny 
city.  Pa.,  ^^  in  behalf  of  said  department  and  said  city,  avers 
and  says,"  etc.  Certainly  the  city  of  Allegheny  was  properly 
in  court  as  a  party,  as  shown  by  this  answer,  and  neither  the 
city  nor  the  department  of  charities  has  any  just  cause  of  corn- 
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plaint  by  reason  of  the  decree  of  the  court  of  quarter  sessions 
in  this  matter,  and  we,  therefore,  respectfully  submit  that  this 
proceeding  and  decree  must  be  sustained. 

Opinion  by  Beaver,  J.,  July  26, 1900 : 

Butler  County  v.  Public  Charities,  158  Pa.  149,  was  an  ap- 
peal from  a  decree  of  the  court  of  common  pleas  of  Butler 
county,  in  which  the  court  below  refused  to  grant  an  order 
upon  the  respondent  to  show  cause  why  the  city  of  Allegheny 
should  not  be  certified  as  the  place  of  residence  of  Sef ton,  an 
inmate  of  the  hospital  for  the  insane  at  Warren,  whose  settle- 
ment is  the  subject  of  controversy  in  the  present  case.  That 
case  was  distinctly  decided  upon  the  ground  that  the  court  of 
common  pleas  had  no  authority  to  grant  the  rule.  The  court 
belowyin  its  opinion,  said:  ^^Had  the  proceeding  been  com- 
menced in  the  quarter  sessions  there  would  have  been  no  trouble, 
but  such  was  not  the  case.  There  was  not  even  a  suggestion 
to  have  the  proceedings  certified  to  that  court."  The  proceed- 
ings in  the  court  of  common  pleas  were  subsequently  certified 
to  the  quarter  sessions  and  a  rule  granted  by  that  court  upon 
*'  the  department  of  charities  of  Allegheny  city,  Pennsylvania,  to 
show  cause  why  the  city  of  Allegheny,  Pennsylvania,  should  not 
be  certified  as  the  place  of  the  last  legal  settlement  of  the  said 
Nathaniel  Sef  ton,  limatic,  and  chargeable  with  his  maintenance." 
It  is  perhaps  well  to  note  that  this  is  not  a  proceeding  to  collect 
from  the  city  of  Allegheny  the  expense  of  the  maintenance  of  the 
lunatic  prior  to  the  granting  of  the  rule.  Whether  or  not  the 
city  of  Allegheny  would  be  liable  under  any  circumstances  for 
such  maintenance  we  are  are  not  called  upon  to  decide.  The 
proceeding  is  under  the  Act  of  April  20, 1869,  P.  L.  78,  sec- 
tion 9  of  which  provides :  ^^  If  it  shall  be  made  to  appear  to  any 
law  judge  that  a  certain  insane  person  is  manifestly  suffering 
from  the  want  of  proper  care  or  treatment,  he  shall  order  such 
person  to  be  placed  in  some  hospital  for  the  insane  at  the  ex- 
pense of  those  who  are  legally  bound  to  maintain  such  insane 
person  but  no  such  order  shall  be  made,  without  due  notice  of 
the  application  therefor  shall  have  been  served  upon  the  per- 
son to  be  affected  thereby  and  hearing  had  thereon."  The  pro- 
visions of  this  act  were  construed  in  Brickways's  Case,  80  Pa.  65, 
and  followed  by  us  in  Com.  v.  Darr,  11  Pa.  Superior  Ct.  74. 
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Eliminating  the  numerous  specifications  of  error  which  are 
manifestly  irrelevant,  the  record  raises  two  questions :  First, 
the  general  jurisdiction  of  the  court,  and  second,  the  special 
jurisdiction  under  the  rule  gi'anted  in  this  case  and  its  service 
upon  the  head  of  the  department  of  charities  of  Allegheny  city. 

As  to  the  general  jurisdiction  we  have  no  doubt.  Brick- 
way's  case  determines  that  question,  as  we  view  it,  and  is  bind- 
ing upon  us.  The  appellant's  contention  is  not  so  much  with 
this  case  as  with  the  act  of  1869,  which  it  interprets.  The  pro- 
visions of  that  act  were  intended  to  be,  and  have  been,  only 
beneficent  in  their  operations.  They  greatly  simplified  the 
manner  in  which  the  most  unfortunate  class  of  our  people 
could  be  admitted  into  our  institutions  for  their  care  and  treat- 
ment and  at  the  same  time  gave  the  courts,  at  the  instance  of 
those  interested  in  such  care  and  treatment,  complete  control 
of  them  after  their  admission.  There  was  a  real  and  pressing 
necessity  for  the  passage  of  the  act  and  its  beneficent  opera- 
tions have  fully  vindicated  its  enactment. 

The  second  question  involved  is  not  so  easily  answered. 
The  department  of  public  charities  of  Allegheny  city  is  not  a 
corporation  or  quasi  corporation  as  are  the  overseers  of  the  poor 
of  the  several  poor  districts  of  the  commonwealth.  Its  creation 
is  provided  for  by  the  Act  of  June  14, 1887,  P.  L.  395,  relating  to 
the  government  of  cities  of  the  second  class,  to  which  the  city  of 
Allegheny  belongs.  The  17th  section  of  that  act  provides: 
"  To  the  department  of  charities  shall  be  confided  the  care, 
management,  administration  and  supervision  of  the  charities, 
almshouses  and  hospitals  and  all  other  similar  institutions, 
the  expenses  of  which  are  paid  out  of  the  city  treasury,"  and 
under  section  21 :  "  The  mayor  shall  have  general  supervision 
of  all  departments,  with  power  to  direct  their  oflBcers  within 
their  duties  under  the  laws  and  ordinances."  The  department 
of  charities  is  not,  therefore,  an  imperium  in  imperio.  It  is 
simply  a  bureau  whose  chief  is  under  the  direction  of  the 
mayor  of  the  city.  Did  the  rule,  therefore,  granted  upon  the 
department  of  public  charities  of  Allegheny  city,  Pennsylvania, 
summon  the  municipality  as  "  the  person  to  be  affected  thereby," 
as  provided  in  the  9th  section  of  the  act  of  1869,  supra  ?  Clearly 
not.  As  already  intimated,  the  department  of  public  charities  is 
simply  a  bureau  of  the  city  government.    It  levies  no  taxes,  it 
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collects  no  taxes,  it  has  no  legislative  or  municipal  authority  of 
any  kind,  its  chief  is  under  the  direction  of  the  mayor  who 
represents  the  municipal  corporation.  The  city  of  Allegheny  is 
intended  to  be  affected  and  is  affected  by  the  decree  which  was 
entered  in  this  case,  if  it  is  allowed  to  stand,  but  the  city  has 
had  no  notice  of  the  proceeding  and  should  not,  therefore,  be 
bound  by  the  terms  of  the  decree.  The  thirteenth  and  four- 
teenth specifications  of  error  must,  therefore,  be  sustained. 
The  decree  is  reversed. 


Goldfon  V.  Allegheny  County. 

ExtradUion — E^^nses  chargeable  to  a  county — **  State  '*'*  defined. 
The  word  **  state/^  as  used  in  section  1  of  the  Criminal  Code  of  March  81, 
1860,  P.  L.  427,  providing  for  the  allowance  of  expenses  of  extradition 
which  shall  be  paid  out  of  the  treasury  of  the  county  where  the  offense  is 
charged  to  have  been  committed,  clearly  refers  to  states  of  the  Union ;  it 
does  not  include  a  foreign  county  or  province ;  hence  it  follows  that  no 
extradition  expenses  can  be  collected  from  a  county  for  a  fugitive  trans- 
ported into  said  county  from  Canada. 

Argued  May  10, 1900.  Appeal,  No.  110,  April  T.,  1900,  by 
plaintiff,  in  suit  of  Morris  Goldfon  against  the  County  of  Alle- 
gheny, from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Sept.  T., 
1899,  No.  899,  in  favor  of  defendant  non  obstante  veredicto. 
Before  Rice,  P.  J.,  Bbavbb,  Orlady,  W.  W.  Portbb  and 
W.  D.  PoBTER,  J  J.    Afl&rmed.     Opinion  by  Bbavbb,  J. 

Assumpsit  to  recover  expenses  incurred  in  the  extradition  of 
Louis  Levy  from  Canada. 

Morris  Goldfon,  the  plaintiff  in  the  case,  is  the  officer  named 
in  a  warrant  of  extradition  issued  by  the  president  of  the  United 
States  for  the  removal  of  a  criminal  from  the  Dominion  of  Can- 
ada to  the  county  of  Allegheny  and  state  of  Pennsylvania. 
This  warrant  of  extradition  was  issued  in  the  ordinary  and 
regular  course  for  the  issuance  of  such  papers,  begun  by  a  pe- 
tition to  the  governor  of  Pennsylvania,  with  the  approval  of 
the  district  attorney  of  Allegheny  county. '  The  criminal  in 
this  case  had  been  indicted  and  convicted  of  the  crime  of  per- 
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jury.  Being  under  bail  and  before  sentence,  he  fled  to  Canada. 
His  bondsman  was  the  moving  spirit  in  the  effort  for  his  return. 
Upon  his  apprehension  the  criminal  engaged  able  counsel  and 
prepared  for  a  vigorous  resistance  to  the  attempt  for  his  re- 
moval. Goldfon,  the  person  named  in  the  warrant,  engaged 
counsel  to  help  secure  the  surrender  of  the  criminal.  He  was 
finally  surrendered  to  Goldfon,  by  him  returned  to  Allegheny 
county,  and  by  the  court  was  sentenced  and  imprisoned.  The 
county  having  refused  to  pay  the  bill  presented  by  Goldfon  for 
his  expenses,  and  fees  for  the  attorneys  engaged  by  him,  suit 
was  brought.  Of  the  attorneys'  bill  of  $1,000,  but  $100  had 
been  paid  by  Goldfon,  leaving  $900  still  due.  It  was,  however, 
agreed  by  the  attorneys  for  the  county  that  this  bill  should  be 
treated  as  if  paid,  and  the  whole  question  be  tried  in  the  one 
case.  The  jury  found  for  the  attorneys  $500,  and  for  Goldfon 
for  his  expenses  $687,  subject  to  the  question  of  law  reserved 
by  the  court. 

Verdict  for  plaintiff  in  which  judgment  was  entered  in  favor 
of  defendant  non  obstante  veredicto.    Plaintiff  appealed. 

Error  assigned  was  in  not  entering  judgment  for  plaintiff  on 
the  verdict. 

Samuel  B.  Griffith  and  C.  O.  Brock^  for  appellant. 

Ni  S.  Williams^  for  appellee. — In  criminal  cases  the  county  is 
not  liable  without  express  legislation :  Brinker  v.  Northampton 
Co.,  6  Pa.  Dist.  Rep.  686 ;  Wayne  County  v.  Waller,  90  Pa. 
106;  Franklin  Co.  v.  Conrad,  36  Pa.  317. 

And  in  this  case,  outside  of  the  Act  of  March  31, 1860,  P.  L. 
427,  which,  it  is  submitted,  does  not  apply  to  extradition  from 
foreign  counties,  no  legislative  authority  was  shown. 

It  has  been  held  that  in  extradition  cases  between  states, 
the  only  expenses  to  be  allowed  the  agent,  under  the  act  of 
March  31, 1860,  is  the  actual  expense  of  going  and  returning 
with  the  prisoner,  a  mere  nominal  sum :  Douthett  v.  Lawrence 
County,  4  Pa.  Dist  Rep.  608. 

Opikiok  by  Beavbb,  J.,  July  26, 1900: 

Plaintiff  claims  in  his  statement  for  the  payment  by  the 
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county  of  Allegheny  of  expenses  incurred  in  securing  extra- 
dition and  returning  to  Allegheny  county  for  sentence,  after 
conyiction  of  the  crime  of  perjury,  Louis  Levy,  who  had  "  fled 
from  the  state  of  Pennsylvania  to  the  dominion  of  Canada,  a 
fugitive  from  the  justice  of  the  state  of  Pennsylvania." 

Wagman,  the  bail  of  Levy,  petitioned  the  governor  of  Penn- 
sylvania for  a  requisition  **  directed  to  the  attorney  genei-al  of 
province  of  Canada  for  the  arrest  and  delivery  of  the  said  fugi- 
tive," alleging  that  "  he  fled  from  the  state  of  Pennsylvania 
and  is  now,  as  your  petitioner  verily  believes,  in  the  province 
of  Canada,  a  fugitive  from  the  justice  of  this  state."  Accom- 
panying the  petition  is  the  certificate  of  the  district  attorney 
of  Allegheny  county,  who  therein  certifies  "that  said  fugi- 
tive is  now  under  arrest  in  the  city  of  Montreal,  province  of 
Canada." 

It  is  conceded  that  the  right  to  recover  in  this  case,  if  there 
be  any,  is  found  only  in  section  1,  Act  of  March  31,  1860, 
P.  L.  427.  Assuming  that  a  requisition  by  the  governor,  when 
enforced  by  the  request  of  the  federal  government  to  the  au- 
thorities of  a  foreign  country,  is  a  necessary  part  of  the  process 
referred  to  in  the  proviso  to  the  section  as  "  issued  on  behalf 
of  the  commonwealth  "  the  law  limits  the  cases  in  which  the 
expenses  "shall  be  paid  out  of  the  treasury  of  the  county 
where  the  offense  is  charged  to  have  been  committed,"  to 
"  transporting  any  person  charged  with  having  committed  any 
offense  in  this  state  from  another  state  into  this  state  for  trial, 
or  for  conveying  any  person  after  conviction  to  the  peniten- 
tiary." The  court  below  entered  judgment  for  the  defendant, 
non  obstante  veredicto,  upon  the  ground  that  the  fugitive  was 
not  transported  from  another  state  into  this  state  within  the 
meaning  of  the  act,  holding  that  "  the  word  state  in  the  act 
clearly  refers  to  states  of  the  Union  which  have  a  right  to 
deal  with  one  another  in  such  matters."  In  this  view  we 
fully  concur.  It  is  one  of  the  primary  rules  of  construction 
that  the  words  of  a  statute  are  to  be  taken  in  their  common 
and  ordinary  meaning,  and  no  oiie  reading  this  statute,  with- 
out reference  to  a  particular  case,  would  for  a  moment  imagine 
that  the  expression  "  from  another  state,"  referred  to  any  other 
than  a  state  similar  to  this  state. 

It  is  somewhat  significant,  as  pointed  out  by  the  counsel  for 
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the  appellant,  that  the  word  commonwealth  used  in  the  pre- 
ceding part  of  the  section  is  changed  here,  but  its  significance 
is  wholly  due  to  the  fact  that  there  are  among  the  states  of 
the  United  States  very  few  which  style  themselves  common- 
wealths, but  all  are  embraced  in  the  general  term  states.  In- 
deed, in  the  proviso  itself  commonwealth  and  state,  as  is 
generally  the  case,  are  used  as  synonymous.  It  is  true  that 
a  definition  of  the  word  state  may  be  found  which  would  em- 
brace the  government  of  Canada,  but  it  is  significant  that  not 
once  in  the  pleadings  in  this  case,  or  in  the  petition  to  the  gov- 
ernor for  a  requisition  or  the  certificate  of  the  district  attorney, 
is  it  called  a  state,  but  is  always  referred  to  as  the  dominion  or 
province  of  Canada.  If  the  legislature  had  intended  to  include 
foi-eign  countries  within  the  provisions  of  the  act,  it  would 
undoubtedly  have  said  so.  It  is  easy  to  conceive  of  a  case  in 
which,  in  the  interest  of  the  public  welfare  and  the  due  admin- 
istration of  justice,  there  should  be  authority  to  pay  out  of  the 
county  treasury  the  expenses  of  extradition  from  a  foreign  coun- 
try and  the  county  made  liable  for  the  payment  of  the  same,  but 
we  cannot  find  either  authority  or  liability  to  pay  in  the  act  of 
assembly  referi*ed  to.  The  general  authority  of  the  county 
commissioners  as  the  financial  officers  of  the  county  to  make 
a  special  contract  for  such  services  is  not  here  involved.  It  may 
be  that  legislation  upon  this  subject  is  necessary,  but,  if  had, 
it  should  be  carefully  guarded,  as  the  facts  of  this  case  clearly 
prove,  and  should  be  enacted  by  legislative  and  not  judicial 
authority. 

Having  reached  this  conclusion,  it  is  unnecessary  to  consider 
the  other  questions  as  to  liability  for  attorneys'  services  in  se- 
curing extradition.  Believing  that  the  court  below  properly 
interpreted  the  proviso  to  the  first  section  of  tiie  criminal  code 
of  1860,  the  judgment  is  affirmed. 
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Wallace  v.  Camp. 

Bankruptcy — EoiectUion — Sale  of  bankrupCs  property  after  decree  of 
bankruptcy. 

An  action  of  trespass  will  lie  by  a  trustee  in  bankruptcy  against  a  con- 
stable and  certain  creditors  of  the  bankrupt  at  whose  instance  propeity  of 
the  bankrupt  was  sold  under  attachment  proceedings  after  the  debtor  had 
been  declared  a  bankrupt. 

It  appearing  in  evidence  that  the  purchaser  at  the  constable^s  sale  had 
reasonable  cause  for  inquiry  as  to  the  bankruptcy  proceedings  and  that 
the  attachments  at  the  time  of  the  sale  were  actually  null  and  void  under 
the  provisions  of  clause  /,  section  67  of  the  bankraptcy  act,  he,  the  pur- 
chaser, was  not  protected  by  the  proviso  of  said  clause/.  The  property 
belonged  to  the  creditors  of  the  bankrupt,  although  the  title  had  not  actu- 
ally vested  in  the  trustee  at  the  time  of  the  sale  in  execution,  and  the  trus- 
tee was  entitled  to  binding  instructions  in  his  action  against  the  constable 
and  the  plaintiffs  in  the  attachment  proceedings  who  had  secured  him  in 
making  the  sale. 

Argued  May  22, 1900.  Appeal,  No.  208,  April  T.,  1900,  by 
plaintiff,  in  suit  of  William  Wallace,  trustee  of  Thomas  H.  Rose, 
a  bankrupt,  against  S.  R.  Camp  et  al.,  from  judgment  of  C.  P. 
Crawford  Co.,  Sept.  T.,  1899,  No.  184,  on  verdict  for  defendants. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Reversed.    Opinion  by  Beaver,  J. 

Trespass.    Before  Thomas,  P.  J. 

It  appears  from  the  record  and  evidence  that  execution  was 
issued  on  attachment  proceedings  prior  to  a  decree  in  bank- 
ruptcy, but  the  constable's  sale  was  made  after  the  decree  was 
entered.  The  goods  in  question  were  purchased  by  one  of  the 
several  attachment  creditors,  all  of  whom  gave  a  bond  of  in- 
demnity to  the  constable.  The  purchaser  at  the  constable's 
sale  had  heard  of  the  bankruptcy  proceedings  prior  to  sale  of 
the  goods  in  question  by  the  constable. 

The  trustee  in  bankruptcy  brought  an  action  of  trespass 
against  the  constable  and  the  plaintiffs  in  the  execution. 

Plaintiff  submitted  among  others  the  following  points : 

[2.  That  as  to  the  defendants  Snodgrass,  Johnson,  C.  A.  Bates, 
L.  S.  Hatton,  Amos  Flaw,  Levi  Bates,  R.  W.  Hatton  and  Mc- 
Cormick,  the  uncontradicted  evidence  being  that  they  had  heard 
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of  the  proceedings  in  bankruptcy  of  T.  H.  Rose,  before  the  side 
of  January  9,  1899,  and  the  adjudication  in  bankruptcy  being 
on  December  22,  1898,  they  are  liable  in  this  action  for  the 
value  of  the  property  so  sold  and  the  verdict  must  be  for  the 
plaintiff.  Answer :  This  point  is  aflBrmed,  providing  you  find 
that  they  had  the  knowledge  of  that  fact,  or  had  such  informa- 
tion as  should  have  led  a  prudent  man  to  have  acquired  that 
knowledge.]   [3] 

[3.  That  as  to  the  defendants,  Snodgrass,  Johnson,  C.  A.  Bates, 
L.  S.  Hatton,  Amos  Flaw,  Levi  Bates,  R.  W.  Hatton  and  Mc- 
Cormick,  the  undisputed  evidence  being  that  the  sale  of  the 
property  of  Thomas  H.  Rose  was  made  on  January  9,  1899, 
after  he  was  adjudged  bankrupt,  the  said  defendants  being  the 
plaintiffs  in  the  executions  by  virtue  of  which  it  is  alleged  the 
said  property  was  sold,  and  having  received  the  money  there- 
from on  their  said  executions,  and  having  given  the  constable 
a  bond  to  indemnify  him  for  making  such  sale,  they  are  liable 
for  the  value  of  the  property  so  sold,  and  the  verdict  of  the 
jury  must  be  for  the  plaintiff.  Answer:  This  point  is  re- 
fused.]  [4] 

[4.  That  the  defendant,  Amos  Flaw,  who  purchased  the 
cheese,  after  he  heard  of  the  bankruptcy  proceedings,  is  liable 
for  the  value  thereof,  and  the  verdict,  as  to  him,  must  be  for 
the  plaintiff.  Answer :  This  point  is  affirmed  if  you  find  that 
Amos  Flaw  had  knowledge  of  this  fact,  or  had  such  informa- 
tion as  should  have  led  to  that  knowledge.]  [5] 

[5.  That  the  defendant,  S.  R.  Camp,  the  constable,  having 
admitted  that  he  had  heard  of  the  proceedings  in  bankruptcy 
of  Thomas  H.  Rose  before  he  made  the  sale  of  the  property,  is 
liable  for  the  value  thereof,  and  the  verdict  must  be  for  the 
plaintiff.  Answer :  This  point  is  affirmed  if  you  find  from  the 
evidence  that  the  constable.  Camp,  had  knowledge  of  the  bank- 
ruptcy proceedings,  or  had  such  information  as  should  have 
led  a  prudent  man  to  have  discovered  that  fact.]   [6] 

[6.  That  under  the  evidence  in  the  case  the  verdict  of  the 
jury  must  be  for  the  plaintiff  for  the  value  of  the  property 
sold.     Answer :  This  point  is  refused.]   [7] 

The  court  charged  the  jury  in  part  as  follows : 

[Under  our  view  of  the  law  in  this  case,  gentlemen  of  the 
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jury,  we  are  of  opinion  that  unless  the  constable,  S.  R.  Camp, 
and  the  other  defendants  who  were  plaintiffs  in  the  writs  upon 
which  S.  R.  Camp  sold  these  articles  had  actual  knowledge  of 
the  fact  of  Thomas  H.  Rose's  insolvency,  or  had  such  informa- 
ti(m  as  would  have  given  a  reasonably  prudent  man  such  no- 
tice as  would  have  led  him  to  have  acquired  knowledge  of  the 
&ct  that  Thomas  H.  Rose  had  been  adjudged  a  bankrupt  be- 
fore the  time  of  sale,  that  your  verdict  should  be  for  the  de- 
fendants.] [IJ  .  .  .  . 

[If  you  find  they  had  actual  knowledge  or  had  such  informa- 
tion as  should  have  led  a  prudent  man  to  discover  the  fact, 
your  verdict  will  be  for  the  plaintiff;  otherwise  for  the  de- 
fendants.] [2] 

Verdict  for  defendants.    Plaintiff  appealed. 

Emyri  (Uiigned  were  (1,  2)  to  portions  of  the  judge's  charge, 
reciting  same.  (8-7)  In  answers  to  plaintiffs  points,  reciting 
points  and  answers.  (8)  In  not  directing  the  jury  to  find 
a  verdict  for  the  plaintiff  for  the  value  of  the  property  sold. 

Geo.  W.  Sdskiniy  with  him  John  0.  McClintock^  for  appel- 
lant.— The  contention  of  the  plaintiff  in  this  case  in  the  court 
below  was,  and  is  in  this  court,  that  when  Thomas  H.  Rose  was 
adjudged  a  bankrupt  on  December  22, 1898,  the  title  to  the 
property  in  question  passed  by  virtue  of  that  fact  eo  instante 
out  of  Thomas  H.  Rose,  and  that  the  attachments  in  this  case, 
having  been  obtained  within  four  months,  to  wit:  within  less 
than  fifteen  days  prior  to  the  filing  of  the  petition  and  adjudi- 
cation  in  bankruptcy,  "  were  null  and  void,"  '*  and  the  property 
affected  by  them  was  wholly  discharged  and  released  from  the 
same."  Certainly  this  is  the  meaning  of  section  67,  clause/  of 
the  national  bankrupt  act  of  1898 :  Connor  v.  Long,  104  U.  S. 
228.  To  the  same  effect  is  the  case  of  Claflin  v.  Houseman,  93 
U.  S.  130; 

The  adjudication  of  a  person  a  bankrupt  under  the  bankruptcy 
law  of  1898  makes  void  an  attachment  execution  issued  previ- 
ously, but  within  the  four  months  on  a  judgment  entered  before 
the  four  months'  period :  Peck  Lumber  Co.  v.  Mitchell,  8  Pa. 
Dist.  Rep.  208. 

Vol.  xrv— 6 
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The  plaintiff  contends  also  that  the  action  of  the  defendants 
in  this  case,  the  plaintiffs  and  constable  in  the  attEtchments, 
were  tortious,  and  that  they  are  liable  in  trespass,  and  that  the 
court  below  should  have  said  so,  and  affirmed  plaintiff's  points 
and  instructed  the  jury  to  find  for  the  plaintiff. 

The  citation  of  authority  would  seem  superfluous  to  the  prop- 
osition that  one  who  procures  or  directs  a  trespass  is  equally 
liable  with  the  one  who  commits  the  trespass  and  may  be  liable 
when  he  is  not :  Deal  v.  Bogue,  20  Pa-  228 ;  Ritter  v.  Sieger, 
105  Pa.  400;  McMurtrie  v.  Stewart,  21  Pa.  322;  Drake  v. 
Kiely,  93  Pa.  492;  McCarthy  v.  DeArmit,  99  Pa.  68. 

Thomas  Roddy  and  R.  J.  Humes^  for  appellees. — Where  prop- 
erty of  the  bankrupt  is  under  levy,  judgment  or  attachment  if  it 
be  so  at  the  time  of  the  appointment  of  a  trustee  he  may  claim 
the  property  divested  of  such  lien,  as  provided  in  clause  /. 
But  where  the  property  has  been  sold  under  judicial  process 
before  the  appointment  of  a  trustee,  issuing  out  of  a  court  of 
competent  jurisdiction,  no  right  vests  in  said  trustee. 

The  contention  of  defendants  as  distinguished  from  that  of 
plaintiff  is  that  when  the  property  of  Thomas  H.  Rose  was 
seized  by  the  constable  by  virtue  of  the  attachments  placed  in 
his  hands  it  was  in  gremio  legis,  and  the  only  way  to  release 
the  property  from  the  officer's  grasp  was  through  remedies  pro- 
vided by  law,  that  is,  a  plea  of  bankruptcy  entered  in  the  case, 
and  then  if  refused  by  the  justice  an  appeal  or  certiorari  or  an 
injunction  from  the  United  States  court:  that  when  the  justice 
issued  his  attachments  there  was  no  question  as  to  his  jurisdic- 
tion of  the  subject-matter.  Therefore  neither  the  constable  nor 
the  plaintiff  were  tort  feasors,  and  they  could  only  be  made 
such  by  some  legal  notice  on  part  of  Bankrupt  Rose  or  his 
assignee.  The  question  of  notice  was  properly  left  to  the  jury 
by  the  court  below  and  it  found  for  the  defendants. 

OpmioN  BY  Bbavbb,  J.,  July  26, 1900 : 

Clause  /  of  section  67  of  the  national  bankruptcy  act  of 
1898,  is  as  follows :  "  That  all  levies,  judgments,  attachments 
or  other  liens  obtained  through  legal  proceedings  against  a  per- 
son who  is  insolvent,  at  any  time  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy,  must  or  shall  be  deemed 
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null  and  void,  in  case  he  is  adjudged  a  bankrupt,  and  the  prop- 
erty affected  by  the  levy,  judgement,  attachment  or  other  lien 
shall  be  deemed  wholly  discliarged  and  released  from  the  same 
and  shall  pass  to  the  trustees  as  a  part  of  the  estate  of  the 
bankrupt,  unless  the  court  shall,  on  due  notice,  order  that  the 
right  under  such  levy,  judgment,  attachment  or  other  lien  shall 
be  preserved  for  the  benefit  of  the  estate  and  thereupon  the 
same  may  pass  to  and  shall  be  preserved  by  the  trustee  for  the 
benefit  of  the  estate  as  aforesaid.  And  the  court  may  order 
such  conveyance  as  shall  be  necessary  to  carry  the  purposes  of 
this  section  into  effect :  provided  that  nothing  herein  contained 
shall  have  the  effect  to  destroy  or  impair  the  title  obtained  by 
such  levy,  judgment,  attachment  or  other  lien  of  a  bona  fide 
purchaser  for  value  who  shall  have  acquired  the  same  without 
notice  or  reasonable  cause  for  inquiry."  In  the  first  section  of 
said  act,  relating  to  the  meaning  of  words  and  phrases  it  is 
provided :  (1)  "  A  person  against  whom  a  petition  has  been 
filed  shall  include  a  person  who  has  filed  a  voluntary  petition." 
In  In  re  Richards,  37  C.  C.  A.  634,  it  is  held,  the  subject  being 
very  fully  discussed,  that  the  two  subdivisions,  c  and  /,  of  sec- 
tion 67  of  the  bankruptcy  act  relating  to  the  effect  of  an  alle- 
gation of  bankruptcy  upon  existing  liens  upon  the  property  of 
Uie  bankrupt  acquired  through  legal  proceedings  are  antago- 
nistic and  irreconcilable  and,  therefore,  in  any  case  of  conflict 
between  them  the  former  must  give  way  and  the  latter  prevail. 
We  conclude,  therefore,  first,  that  there  is  no  difference  between 
cases  of  voluntary  and  involuntary  bankruptcy  under  clause/ 
of  section  67 ;  and,  second,  that,  if  there  be  any  irreconcilable 
difference  between  clauses  c  and  /,  so  far  as  the  present  case  is 
concerned,  the  provisions  of  clause  /  must  prevail. 

It  will  be  observed  that  by  the  terms  of  this  clause  the  at- 
tachments, under  which  the  sale  of  the  cheese  in  this  case  was 
made,  were  null  and  void  at  the  time  of  the  sale  and  that  the 
proviso  affects  only  a  bona  fide  purchaser  for  value,  at  a  sale, 
who  shall  have  acquired  the  same  without  notice  or  reasonable 
cause  of  inquiry.  It  does  not  protect  the  parties  who  made 
the  sale.  We  have,  therefore,  the  defendants  making  a  sale  of 
property  belonging  to  the  plaintiff,  upon  attachments,  which 
were  at  the  time  of  the  sale  absolutely  null  and  void,  the  adju- 
dication in  bankruptcy  having  been  had.    The  court  below  prao- 
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tically  so  held  but  left  it  to  the  jury  to  say  whether  or  not  the 
defendants  had  notice  or  knowledge  or  reasonable  ground  for 
inquiry  as  to  the  bankruptcy  of  Rose,  for  whose  estate  the 
plaintiff  is  trustee.  Tf  the  attachments  at  the  time  of  the  sale 
were  actually  null  and  void  and  the  property  attached  was 
actually  the  property  of  the  plaintiff,  it  may  be  doubted  whether 
the  defendants,  who  were  the  plaintiffs  in  those  attachments, 
were  in  any  way  protected  by  the  terms  of  the  proviso  to  clause 
/  above  referred  to.  Be  that  as  it  may,  however,  it  seems  to 
us  that  in  the  present  case  there  was  nothing  to  be  left  to  the 
jury,  for  the  defendants  themselves  testify  that  there  were  ru- 
more  or  allegations  of  the  bankruptcy  of  Rose,  as  whose 
property  the  cheese  was  being  sold.  Camp,  the  constable, 
said,  in  answer  to  the  question,  "  Had  you  heard  that  Mr. 
Rose,  the  defendant,  as  whose  property  that  was  sold,  had  been 
declared  »  bankrupt,  before  the  sale  ?  "  answered,  "  There  was 
a  rumor  that  he  was  a  bankrupt."  Flaw,  the  purchaser  at  the 
sale,  testified  as  follows:  "Q.  You  may  state  whether  before 
the  first  sale  you  had  heard  anything  about  the  bankruptcy  of 
Mr.  Rose.  A.  I  did  not.  Q.  State  whether  you  did  before 
the  second  sale  hear  anything  said  about  it  by  anybody.  A.  I 
believe  I  heard  something  to  that  effect.  Q.  Were  you  pres- 
ent at  the  second  sale  ?  A.  Yes,  sir."  Similar  testimony  was 
given  by  Johnson,  Snodgrass,  and  Bates,  all  of  them  defend- 
ants. As  to  those  who  thus  testified  it  was,  therefore,  error  to 
submit  the  question  of  notice  or  reasonable  ground  for  inquiry 
to  the  jury.  Their  own  testimony  settled  iJie  question  and  as 
to  it  there  was  no  dispute.  We  are,  therefore,  of  opinion  that 
the  first,  second,  third,  fourth,  fifth  and  sixth  specifications  of 
error  should  be  sustained. 

The  remaining  specifications  of  error  relate  to  the  refusal  of 
the  court  to  give  binding  instructions  for  plaintiff.  Such  in- 
stmctions,  it  seems  to  us,  should  have  been  given.  The  provi- 
sions of  clause  /,  section  67,  of  the  Bankruptcy  Act  are  clear  and 
unequivocal ;  the  attachments  at  the  time  of  the  sale  were  actu- 
ally null  and  void ;  the  property  belonged  to  the  creditors  of  the 
bankrupt,  although  the  title  was  not  then  actually  vested  in  the 
trustee;  the  sale  was,  therefore,  illegal.  The  purchaser  ad- 
mits such  knowledge  as  put  him  upon  inquiry.  In  other 
words,  *'*'  he  had  reasonable  cause  for  inquiry."    He  was,  there- 
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fore,  not  protected  by  the  proviso  to  this  clause.     We  see  no 
objection  to  the  form  of  the  action ;  trespass  was  undoubtedly 
the  proper  remedy. 
Judgment  reversed  and  a  new  venire  awarded. 


Crawford's  Estate. 


Appeals^ Auditor* s  findings  of  fact— Weight  of  evidence-^Decedents  ea- 
iate—Aocounting  of  executor— Surcharge. 

Argued  May  10, 1899.  Reargued  May  17, 1900.  Appeal, 
No.  218,  April  T.,  1899,  by  Martha  M.  Crawford  et  al.,  from 
final  decree  of  O.  C.  Mercer  Co.,  Jan.  T.,  1898,  No.  18,  in  dis- 
tribution. Before  Rice,  P.  J.,  Bbavek,  Oblady,  W.  W. 
PoETBB  and  W.  D.  Poetbb,  JJ.     Reversed.     Opinion  by 

B£AY£B,  J. 

A  former  report  and  decision  in  this  case  will  be  found  in 
10  Pa.  Superior  Ct.  687. 

J.  J.  Alexander^  for  appellants. 

W.  H.  Cochran^  for  appellee. 

Opinion  by  Beavbb,  J.,  July  26, 1900 : 

A  reargument  was  granted  in  this  case,  out  of  caution,  lest 
we  might  in  some  way  have  overlooked  or  misunderstood  the 
testimony  taken  by  the  auditor.  The  only  doubt  in  our  mind 
was  as  to  the  item  of  J;200  paid  by  M.  M.  Crawford  to  S.  F. 
Thompson,  Esq.,  with  which  the  auditor  had  surcharged  the  ac- 
countant but  which  was  not  sustained  by  the  court  below. 
The  testimony  of  Mr.  Thompson,  in  regard  to  the  transaction,  is 
as  follows :  **  On  January  22, 1894,  the  executor  entered  into  an 
article  of  agreement  with  Miss  M.  M.  Crawford  for  the  sale  to  her 
of  a  property  on  East  Market  street,  Mercer,  for  the  sum  of  $1,300. 
At  this  time  there  were  a  great  many  judgments  and  liens  against 
the  property,  and  there  was  some  doubt  whether  we  could  get  the 
liens  released,  so  as  to  give  Miss  Crawford  a  good  and  clear  title 
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at  private  sale.  But  it  was  distinctly  understood  and  agreed  that 
Miss  Crawford  should  not  pay  anything  until  such  title  could 
be  secured  to  her.  On  March  18,  1896,  the  executor  executed 
a  deed  to  Miss  Crawford  for  this  property  and  she  executed  a 
judgment  bond  for  #1,236,  with  interest  from  April  1,  1896, 
being  the  balance  of  the  purchase  price,  and  this  deed  and  bond 
were  left  with  me  and  have  been  in  my  possession  ever  since 
they  were  executed.  On  May  22,  1894,  Miss  M.  M.  Crawford 
gave  me  |200  to  apply  as  a  payment  on  the  article  of  agreement 
and  I  receipted  it  on  the  back  of  said  article  as  of  April  1, 1894. 
The  executor  is  not  charged  in  his  account  with  this  $200,  for 
the  reason  that  I  never  paid  the  same  over  to  him.  I  considered 
that  under  the  terms  of  said  contract  and  our  agreement  with 
Miss  Crawford,  that  she  should  not  pay  anything,  until  we  se- 
cured a  perfect  and  clear  title  to  the  property  purchased ;  that 
I  would  not  be  doing  right  by  her  to  turn  this  money  over  to 
the  executor,  until  such  title  was  secured ;  and  this  is  the  reason 
why  he  was  not  charged  with  the  same  in  his  account.  We 
have  never  been  able  to  get  the  liens  on  said  property  released, 
so  as  to  give  Miss  Crawford  a  clear  title.  We  were  never 
able  to  negotiate  the  bond  given  by  Miss  Crawford  nor  raise 
sufficient  funds  with  which  to  satisfy  the  liens  against  the  pro- 
perty, so  as  to  give  Miss  Crawford  a  clear  title  and  she  has  never 
made  any  further  payments  on  the  property."  This  is  not  only 
not  denied  by  Miss  Crawford  but  is  admitted  in  its  material 
parts  in  her  cross-examination.  She  says :  "  When  I  paid  the 
$200  and  had  the  same  receipted  on  the  article  of  agree- 
ment, no  deed,  bond  or  mortgage  was  made  nor  was  there  any 
agreement  that  Mr..  Thompson  should  not  pay  said  money  over 
to  the  executor  immediately.  Nearly  two  years  after  paying 
these  #200,  the  executor  executed  a  deed  to  me  for  the  property 
and  I  gave  him  a  bond  or  mortgage  for  the  balance  of  the  pur- 
chase money  then  due,  the  said  deed  and  bond  or  mortgage 
being  left  with  Mr.  Thompson,  he  promising  at  the  time  to  try 
and  dispose  of  the  bond  or  mortgage  for  cash.  This  deed, 
bond  and  mortgage  were  executed,  in  order  that  the  money 
might  be  obtained  on  the  bond  or  mortgage  and  the  final  settle- 
ment of  the  estate  thus  hastened ;  said  deed  and  bond  or  mort- 
gage are  still  in  Mr.  Thompson's  possession,  as  far  as  I  know." 
It  is  possible  that,  if  the  court  below  had  confirmed  the  find- 


Digitized  by 


Google 


CRAWFORD'S  ESTATE.  87 

85,  (1900).]  Opinion  of  the  Court. 

ing  of  the  auditor  in  regard  to  this  item,  such  a  conclusion 
might  have  been  sustained,  but  we  are  satisfied,  from  a  re-ex- 
amination of  the  testimony,  in  view  of  all  that  has  been  said  in 
the  reargument,  that  the  former  disposition  of  the  case  should 
stand.  Whereupon  it  is  ordered  that  the  decree  heretofore 
made  in  the  opinion  filed  July  28, 1899,  be  carried  into  effect, 
as  therein  set  forth. 


Grass  v.  Railway  Company. 

street  railways— Evidence  of  7iegligente— Question  for  jurySpeed  of 
car. 

The  accepted  definition  of  negligence  in  Pennsylvania  is  *'the  absence 
of  care  according  to  circumstances."  The  case  was  properly  for  the  jury 
in  an  action  for  negligence  where  the  evidence  showed  that  at  the  point 
where  the  accident  occurred  defendants^  double  track  street  railroad  oc- 
cupies the  entire  width  of  a  township  road  along  a  hillside ;  that  the  out- 
side track  was  in  a  dangerous  condition,  unsafe  for  travel  either  by  cars 
or  other  vehicles  and  that  this  required  the  plaintiff  to  dnve  on  the  inside 
track  and  that  it  was  this  necessity  which  occasioned  the  accident.  The 
main  question  in  the  case  being  that  of  defendant's  negligence  and  the 
only  alleged  ground  being  the  speed  of  the  car,  there  being  testimony  that 
the  car  on  an  ascending  grade  was  running  at  such  speed  as  to  carry  the 
horse,  buggy  and  occupants  100  feet,  this  of  itself  was  some  evidence  of 
negligence  and  was  sufficient  to  caiTy  the  case  to  the  jury,  the  other  cir- 
cumstances being  such  as  to  demand  extreme  care  on  the  part  of  the  de- 
fendant. 

Argued  May  9,  1900.  Appeal,  No.  114,  April  T.,  1900,  by 
defendant,  in  suit  of  I.  R.  Gress  against  the  Braddock  &  Home- 
stead Street  Railway  Company,  from  judgment  of  C.  P.  No.  1, 
Allegheny  Co.,  Sept.  T.,  1898,  No.  77,  on  verdict  for  plaintiff. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Affirmed.    Opinion  by  Beaver,  J. 

Trespass.    Before  Slagle,  J. 

It  appears  from  the  record  and  evidence  that  this  and  the  fol- 
lowing case  which  were  argued  together,  were  brought  for  I.  R. 
Gress  and  O.  N.  Gress  to  recover  damages  for  injuries  alleged 
to  have  been  sustained  by  negligence  of  the  defendant  railway 
company  by  a  collision  of  a  car  with  a  buggy  in  which  plain- 
tififs  were  driving. 
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At  the  point  where  the  accident  occurred,  the  defendant's 
double  track  street  railway  occupies  a  township  road  along  the 
hillside.  The  two  tracks  occupy  practically  the  entire  width 
of  the  road.  The  plaintiffs  were  familiar  with  the  road  and  its 
condition,  having  driven  over  it  frequently. 

The  night  on  which  the  accident  happened  was  a  very  dark 
night,  and  at  the  place  where  the  accident  occurred  there  were 
no  lights.  The  plaintiffs  were  driving  on  the  east  bound  track 
and  drove  directly  into  the  front  of  the  moving  electric  car. 
The  headlight  was  burning  and  the  car  was  lighted  by  electricity 
so  that  passengers  in  the  car  could  see  to  read  by  it. 

The  court  below  submitted  the  case  to  the  jury  solely  on  the 
question  of  negligence  in  the  speed  of  the  car. 

Verdict  and  judgment  for  I.  R.  Gress  for  $800.  Defendant 
appealed. 

Urror  assigned  was  in  answer  to  defendant's  first  point  in 
each  case  which  was  as  follows :  ^'  That  under  the  pleadings  and 
evidence  in  the  case  the  verdict  should  be  for  the  defendant. 
Answer:  Refused." 

J.  IT.  Bealy  with  him  Knox  ^  Reed^  for  appellant. — The  con- 
clusive fact  as  to  the  speed  of  the  car  is  this :  The  car  was  mov- 
ing so  quietly  that  neither  of  the  plaintiffs  heard  it  until  it  was 
within  a  few  feet  of  them.  If  the  car  had  been  moving  rapidly 
common  experience  teaches  us  that  it  would  have  made  suffi- 
cient noise  to  have  been  heard  by  parties  driving  along  the 
track  at  a  walk. 

As  to  the  measure  of  proof  required  to  show  negligence  in 
the  speed  of  the  car,  see  Yingst  v.  Traction  Co.,  167  Pa.  438, 
and  Moss  v.  Traction  Co.,  180  Pa.  389. 

A.  M.  Browny  for  appellees. — The  court  could  not  properly 
invade  the  province  of  the  jury  and  take  upon  itself  the  deter- 
mination of  the  facts  thus  in  dispute :  Philpott  v.  Railway  Co., 
175  Pa.  570;  Callahan  v.  Traction  Co.,  184  Pa.  425. 

Opinion  by  Beavee,  J.,  July  26, 1900 : 
The  wisdom  of  our  accepted  definition  of  negligence,  •*  the 
absence  of  care  according  to  circumstances,"    was  perhaps 
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never  better  illustrated  than  in  the  present  case.  We  have  no 
hesitation  in  saying  that,  if  the  circumstances  surrounding  the 
occurrence  which  gave  rise  to  the  present  action  had  been  of 
the  ordinary  character,  the  defendant's  prayer  for  binding  in- 
structions, the  refusal  of  which  constitutes  the  only  assignment 
of  error,  should  have  been  affirmed.  The  circumstances  were 
not  ordinary.  As  stated  by  the  appellant  in  the  history  of  the 
case :  **At  the  point  where  the  accident  occurred  the  defend- 
ant's double  track  street  railway  occupies  a  township  road 
along  the  hiUside.  The  two  tracks  occupy  practically  the 
entire  width  of  the  road."  There  was  evidence  that  the  out- 
side track  was  in  a  dangerous  condition,  unsafe  for  travel 
either  by  cars  or  other  vehicles.  This  practically  required  the 
plaintiff  to  drive  upon  the  inside  track  and  it  was  this  neces- 
sity which  occasioned  the  accident. 

The  main  question  in  the  case  was  that  of  negligence  on  the 
part  of  the  defendant  and  the  only  alleged  ground  of  such 
negligence  was  the  speed  of  its  car.  As  to  this  the  testimony 
of  the  plaintiff  and  her  sister  was  neither  clear  nor  specific 
and,  if  there  were  nothing  else  in  the  case,  would  have  been 
clearly  insufficient  to  establish  negligence.  The  circum- 
stances, however,  were  such  as  were  necessarily  taken  into 
consideration  and  it  was  mainly  in  view  of  them  that  the  court 
below  left  the  question  to  the  jury.  The  car  of  the  defendant, 
upon  an  ascending  grade,  was  running  at  such  a  rate  as  to 
carry  the  horse,  buggy  and  occupants,  according  to  the 
plaintiff's  testimony,  100  feet.  This  of  itself  was  some 
evidence  of  negligence  for,  under  the  circumstances,  there 
should  have  been  extreme  caution,  and  this  is  the  only  ground 
upon  which  we  conceive  the  case  could  have  been  submitted  to 
the  jury.  It  is  a  close  question  but,  under  all  the  circumstances, 
seems  to  have  been  properly  submitted  to  the  jury  for  their 
consideration.  The  general  charge  of  the  court  was  clear, 
adequate  and  exhaustive.  It  is  not  complained  of  by  the 
appellant,  its  only  complaint  being  that  the  case  was  not  taken 
from  the  jury  and  a  verdict  directed  for  the  defendant.  Under 
the  circumstances,  we  are  of  opinion  that  the  point  for  such 
instructions  was  properly  refused.  There  is  nothing  else  in  the 
case  and  the  judgment  is  affirmed. 
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Gress  v.  Railway  Company. 

Argued  May  9, 1900.  Appeal,  No.  115,  April  T.,  1900,  by 
defendant,  in  suit  of  Olive  N.  Gress  against  the  Braddock  & 
Homestead  Street  Railway  Company,  from  judgment  of  C.  P. 
No.  1,  Allegheny  Co.,  Sept.  T.,  1898,  No.  78,  on  verdict  for 
plaintiff.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter  and  W.  D.  Porter,  JJ.  AfBrmed.  Opinion  by 
Beaver,  J. 

Verdict  and  judgment  for  Olive  N.  Gress  for  $800.  Defend- 
ant appealed. 

J.  H.  Beal,  with  him  Knox  ^  Reedy  for  appellant. 

A.  M.  Browriy  for  appellees. 

Opinion  by  Beaver,  J.,  July  26, 1900 : 

For  the  reasons  stated  in  the  opinion  this  day  filed  in  Gross 
V.  Railway  Co.,  ante,  p.  87,  the  judgment  of  the  court  below  in 
this  case  is  affirmed. 


Martz  V.  Traction  Company. 

Trespass — Personal  injuries— Measure  of  damages— Charge  of  court. 

In  an  action  of  trespass  for  negligence  where  a  nominal  verdict  is  given 
for  plaintiff,  the  appellate  court  will  not  reverse  although  the  appellant  has 
ground  for  complaint  as  to  the  amount  of  the  verdict,  where  there  is  no 
allegation  of  en'or  iu  regard  to  the  charge  of  the  court  as  to  the  question 
of  damages. 

Argued  April  30, 1900.  Appeal,  No.  172,  April  T.,  1900,  by 
plaintiff,  in  suit  of  John  Martz  against  the  Consolidated  Trac- 
tion Company,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co 
July  T.,  1898,  No.  120,  on  verdict  for  plaintiff.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Pobteb,  J  J, 
AflBrmed.     Opinion  by  Beaveb,  J. 
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Trespass.     Before  Shafer,  J. 

It  appears  from  the  record  that  the  above  and  following  cases 
rested  upon  the  same  facts  and  were  tried  together  in  the  court 
below.  John  Martz,  appellant  first  named,  was  the  coachman 
of  George  L.  Peabody,  the  other  appellant.  The  appellee  in 
both  cases  is  the  Consolidated  Traction  Company. 

Upon  the  evening  of  December  23, 1897,  Martz,  in  the  course 
of  his  employment  took  some  members  of  the  family  of  Mr.  Pea- 
body  in  the  carriage  of  his  employer  to  the  Linden  Club  House, 
situated  on  Linden  avenue,  in  the  city  of  Pittsburg.  After 
leaving  the  occupants  of  the  carriage  at  the  club  house,  Martz 
drove  the  team  and  carriage  towards  the  stable  of  Mr.  Peabody, 
going  out  Fifth  avenue  in  a  northwardly  direction  towards 
Frankstown  avenue  and  intending  to  cross  to  the  north  side  of 
Frankstown  avenue  and  drive  in  a  westwai'dly  direction  toward  • 
East  Liberty  between  the  curb  and  the  west-bound  tracks  of 
the  Consolidated  Traction  Company,  appellee.  There  was  a 
driving  snowstorm  raging  on  this  evening  which  made  it  im- 
possible to  see  any  considerable  distance.  The  southeast  corner 
of  Frankstown  avenue  and  Fifth  avenue  is  a  sharp  acute  angle 
and  on  this  comer  a  brick  store  building  is  erected  which  in- 
terferes with  the  view  down  Frankstown  avenue  when  the 
traveler  approaches  from  Fifth  avenue.  Martz  drove  the  car- 
riage of  the  other  appellant,  George  L.  Peabody,  to  the  edge  of 
Frankstown  avenue,  waited  until  a  west-bound  car  going  from 
Wilkinsburg  had  passed,  and  after  having  stopped,  looked  and 
listened,  and  not  having  seen  or  heard  a  car  approaching  on 
either  track,  proceeded  to  cross  to  the  north  side  of  said  street 
But  before  the  caniage  had  cleared  the  east-bound  track  it  was 
struck  by  a  rapidly  moving  car  of  appellee,  hurled  to  the  far 
side  of  the  street  and  completely  demolished.  Martz,  the  coach- 
man, was  thrown  across  Frankstown  avenue  and  landed  upon 
his  back  upon  the  extension  of  Fif£h  avenue,  known  as  the 
Beechwood  Boulevard,  sustaining,  in  consequence,  painful  in- 
juries, which  have  incapacitated  him  from  performing  the  du- 
ties of  his  former  occupation. 

The  car  was  stopped  after  ploughing  through  a  large  snow- 
drift for  a  distance  of  fifty  feet  or  more  beyond  the  point  where 
the  collision  occurred. 

The  court  charged  the  jury  in  part  as  follows: 
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[If  this  had  not  been  a  snowy  night,  I  cannot  see  how  he 
could  possibly  have  avoided  seeing  the  car  long  before  it  came 
within  fifteen  feet  of  him,  and  it  is  very  difl&cult  to  me  to  imag- 
ine how  he  avoided  seeing  the  car  then ;  snow  or  no  snow.  It 
seems  to  me  if  a  man  was  driving  rapidly,  and  it  was  testified 
he  was  driving  rapidly,  and  nothing  to  the  contrary  was  shown, 
if  he  was  driving  rapidly  across  the  car  track  and  looked 
before  he  went  on,  even  if  the  car  was  running  at  a  pretty 
considerable  speed,  he  would  have  got  over  before  he  was 
struck.]  [1]  .  .  .  . 

[The  defendant  brings  on  the  stand  the  motorman  and  the 
conductor  of  the  car,  and  two  passengers  who  were  in  the  car. 
Now  all  four  of  them  say  that  the  bell  was  rung  and  all  four 
of  them  say  that  the  car  was  going  at  no  more  than  the  average 
rate  of  speed.]  [2]  .  .  .  . 

[If  you  come  to  the  conclusion  that  there  ought  to  be  a  ver- 
dict for  the  plaintiff,  that  is,  that  the  defendant  was  guilty  of 
negligence  and  the  plaintiff  was  not  guilty  of  any  negligence, 
then  you  will  have  to  determine  how  much  the  verdicts  ought 
to  be,  and  then  the  verdicts  will  have  to  be  separated.]  [4] 

Verdict  and  judgment  for  plaintiff  for  six  and  one  fourth 
cents.    Plaintiff  appealed. 

Hrrars  anngned  were  (1,  2,  4)  to  portions  of  the  judge's 
charge,  reciting  same.  (3)  In  the  charge  to  the  jury,  in  that 
the  same  is  one-sided,  obscure  and  misleading.  (5)  In  the 
charge  to  the  jury,  in  that  the  court  gave  the  jury  no  adequate 
definition  of  contributory  negligence  and  did  not  define  con- 
tributory negligence  in  the  light  of  the  facts  adduced  by  the 
testimony. 

A.  M.  Thompson^  with  him  James  C.  Ghay^  for  appellant. 

E.  L.  Castle,  with  him  Q-eo.  S.  Wilson  and  W.  P.  PoUer,  for 
appellee. 

Opinion  by  Beaver,  J.,  July  26, 1900: 
The  appellant  seems  to  forget  that  he  got  a  verdict — ^not 
much  of  a  verdict  it  is  true  but  a  verdict  nevertheless — and 
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this  is  the  sufficient  answer  to  the  alleged  errors  of  which  he 
complains.  He  possibly  had  some  right  to  complain  of  the 
amount  of  the  verdict  but,  inasmuch  as  there  is  no  allegation  of 
error  in  regard  to  the  charge  of  the  court  as  to  the  question  of 
damages,  there  is  nothing  alleged  in  his  specifications  of  which 
he  has  the  right  to  complain,  for  it  is  well  settled  that  error 
which  works  no  injury  to  the  party  complaining  will  not  be 
regarded  by  an  appellate  court.  Aside  from  this,  however,  and 
viewing  the  errors  assigned  as  if  the  verdict  had  been  for  the 
defendant,  we  can  see  nothing  in  any  of  them  of  which  the 
plaintiff  has  a  right  to  complain.  He  totally  misconceives  the 
portion  of  the  charge  assigned  for  error  in  his  first  specification. 
It  m  difficult  to  conceive  how  the  paragraph  complained  of  can 
be  tortured  into  an  intimation  to  the  jury  ^'  that  the  coachman 
Miittz  drove  rapidly  across  the  track  witiiout  looking  and  that 
nothing  to  the  contrary  had  been  shown.  "  The  phrase  "  noth- 
ing to  the  contrary  was  shown  "  relates  exclusively  to  the  rapid 
driving  and  has  nothing  whatever  to  do  with  the  question  of 
looking.  It  requires  only  a  simple,  common  sense  reading  of 
this  part  of  the  charge  to  satisfy  an  impartial  mind  as  to  what 
is  meant. 

It  is  true,  as  alleged  in  the  second  specification,  that  one  of 
the  four  witnesses  called  by  the  defendant  did  not  say  that  the 
bell  was  rung.  The  other  three  united  in  their  testimony  as 
to  that  fact  and  the  fourth  said  nothing  upon  the  subject. 
There  was,  therefore,  no  disagreement  as  to  that  fact.  It  was 
not  absolutely  correct  but,  under  the  circumstances,  it  was  not 
reversibly  erroneous. 

Hie  portion  of  the  charge  complained  of  in  the  fourth  specifi- 
cation of  error  is  somewhat  obscure  as  to  what  constitutes  con- 
tributory negligence  but,  in  the  light  of  what  was  previously 
said  upon  this  subject,  the  jury  could  not  have  been  misled  and 
in  fact  were  not,  for,  if  they  had  been  influenced  in  any  way  by 
the  expression  complained  of,  the  verdict  must  have  been  for 
the  defendant. 

There  is  nothing  in  any  of  the  assignments  of  error,  in  view 
of  the  verdict,  requiring  further  comment  and  they  are  all,  there- 
fore, overruled. 

Judgment  affirmed. 
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Peabody  v.  Traction  Company. 

Argued  May  30, 1900.  Appeal,  No.  173,  April  T.,  1900,  by 
plaintiff,  in  suit  of  George  L.  Peabody  against  the  Consoli- 
dated Traction  Company,  from  judgment  of  C.  P.  No.  2,  Alle- 
gheny Co.,  July  T.,  1898,  No.  121,  on  verdict  for  plaintiff. 
Before  Rice,  P.  J.,  Bbavbb,  Oblady,  W.  W.  Pobtbb  and 
W.  D.  Pobtbb,  JJ.    Afi&rmed.     Opinion  by  Bbavbb,  J. 

A.  M.  Thompson^  with  him  James  C.  Qray^  for  appellant. 

JJ.  L.  Cattle,  with  him  O-eo.  S.  WUson  and  W.  P.  Potter,  for 
appellee. 

Opinion  by  Bbaveb,  J.,  July  26, 1900  : 

This  case  was  tried  with  that  of  Martz  v.  Traction  Co., 
ante,  p.  90,  in  which  an  opinion  has  just  been  filed.  There 
are  no  facts  different  from  those  relating  to  the  former  case, 
except  as  to  the  question  of  damages.  There  is  no  specifica- 
tion of  error  covering  the  charge  of  the  court  in  this  respect 
and  there  could  properly  be  none.  The  charge  in  that  regard 
was  correct,  full  and  plain.  In  view  of  these  instructions  it  is 
difficult  to  understand  how  the  jury  could  consistently  reach 
the  conclusion  contained  in  their  verdict.  This,  however,  is  a 
question  with  which  we  have  nothing  to  do.  For  the  reasons 
stated  in  Martz  v.  Traction  Co.,  ante,  p.  90,  the  judgment  is 
affirmed. 


Friday  v.  Glasser. 

Execution — Exemplion^Husband  and  wife. 

On  a  judgment  recovered  in  an  action  of  assumpsit  against  husband  and 
wife,  where  each  owns  in  severalty  and  in  his  or  her  indiyidual  right  real 
and  personal  property,  they  are  each  entitled  to  hare  exemption  from  ex- 
ecution to  the  value  of  (300  from  such  property  so  held  by  them  respec- 
tively. 

Submitted  May  16, 1900.  Appeal,  No.  179,  April  T.,  1900, 
by  Nellie  0-  Glasser,  one  of  the  defendants  in  suit  of  Rachel 
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Friday  and  R.  R.  Liebendorfer,  administrators  of  the  estate  of 
John  P.  Friday,  deceased,  against  Martin  Glasser  and  Nellie 
O.  Glasser,  from  order  and  decree  of  0.  P.  Lawrence  Co., 
Sept  T.,  1899,  No.  11,  Execution  Docket,  sustaining  excep- 
tions to  widow's  exemption.  Before  Rice,  P.  J.,  Bbaveb,  Ob- 
lady,  W.  W.  PoBTER  and  W.  D.  Portee,  JJ.  Reversed. 
Opinion  by  Beavbb,  J. 

Exceptions  to  widow's  exemption.    Before  Wallace,  P.  J. 

It  appears  from  the  record  that  judgment  was  entered  on 
the  verdict  for  plaintifiE  for  $432.50  against  Martin  Glasser  and 
Nellie  O.  Glasser,  his  wife ;  execution  was  issued,  whereupon 
each  defendant  claimed  the  benefit  of  exemption  from  execu- 
tion to  the  value  of  $300,  from  their  respective  individual  and 
separate  properties,  real  and  personal,  with  due  and  timely  no- 
tice thereof  to  the  sheriff. 

Exceptions  to  the  allowance  of  the  exemption  claimed  by  Nel- 
lie O.  Glasser  were  sustained  by  the  court  below,  which  di- 
rected the  sheriff  to  proceed  with  his  execution.  Nellie  O. 
Glasser  appealed. 

Error  assigned  was  to  the  ruling  of  the  court  that  Nellie  O. 
Glasser  was  not  entitled  to  the  benefit  of  the  c  xemption  laws 
in  the  state  of  Pennsylvania. 

D.  B.  Kurtz,  with  him  L.  T.  Kurtz,  for  appellant. 

J.  Norman  Martin,  for  appellee. — The  married  woman's  act 
of  1848  was  held  to  be  in  derogation  of  the  common  law  and 
to  be  strictly  construed :  Mahon  v.  Gormley,  24  Pa.  80. 

But  neither  that  act  nor  the  married  persons  act  of  1887 
made  any  provisions  for  exemption  of  property  of  a  married 
woman  from  levy  and  sale  on  a  writ  against  her  and  her  hus- 
band. 

The  legislature  certainly  never  meant  that  its  interposition 
for  the  sake  of  humanity,  should  afford  any  facility  for  fraud- 
ulent protection :  Trovillo  v.  Shingles,  10  W.  438. 

If  the  appellant  is  entitled  to  the  exemption  we  have  this 
condition  that  is  certainly  sui  generis :  Her  wearing  apparel 
exempt  under  the  provisions  of  an  act  passed  before  it  was 
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poBsiUe  for  a  married  woman  to  be  liable  on  her  contract,  ex- 
empt because  she  is  a  member  of  the  family  of  Martin  Glasser, 
and  the  property  claimed  by  her  exempt  because  subsequent 
legislation  has  enlarged  her  rights  and  liabilities.  But  it  will 
be  remembered  that  the  right  to  exemption,  when  liable  jointly 
with  her  husband,  is  not  mentioned  in  any  legislative  enact- 
ment. 

Opinion  by  Beavbe,  J.,  July  26, 1900 : 

The  plaintiff  had  judgment  upon  a  verdict  agfunst  the  de- 
fendants, Martin  Glasser  and  Nellie  O.  Glasser,  and  issued  an 
execution  thereon,  in  pursuance  of  which  the  sheriff  levied 
upon  the  separate  property  of  each  of  the  defendants.  In  the 
return  to  the  writ  of  vend,  ex.,  upon  which  their  real  estate 
was  directed  to  be  sold,  he  says :  *^  At  the  time  of  issuing  the 
fi.  fa.  in  this  case  each  of  the  defendants  severally  claimed  the 
exemption  of  property  to  the  value  of  $300,  from  levy  and 
sale  out  of  the  respective  real  and  personal  properties  held  by 
each  of  them  in  severalty."  It  is  admitted  that  the  defendants 
are  husband  and  wife,  and  it  is  not  denied  that  the  claim  to  ex- 
emption was  made  in  time.  Appraisers  were  appointed  by  the 
sheriff  who  set  apart  to  each  of  the  defendant's  property  to  the 
value  of  $300.  Exceptions  were  filed  to  the  appraisement, 
so  far  as  it  related  to  the  appellant,  Nellie  O.  Glasser,  and,  up- 
on argument,  the  exceptions  were  sustained  and  the  claim  of 
the  appellant  overruled  and  the  sheriff  directed  to  proceed  to 
execute  his  writ. 

The  only  question  presented  by  the  record  is  whether,  on  a 
judgment  recovered  in  an  action  of  assumpsit  against  husband 
and  wife,  where  each  owns  in  severalty  and  in  their  respective 
individual  right  real  and  personal  property  they  are  each  en- 
titled to  have  exemption  from  execution  to  the  value  of  $300, 
from  such  property  so  held  by  them  respectively. 

Prior  to  the  passage  of  the  exemption  act  of  1849,  the  Act 
of  April  11, 1848,  P.  L.  636,  provided  that  property  owned  be- 
fore or  acquired  after  marriage  should  be  owned,  used  and  en- 
joyed by  a  married  woman  as  her  own  separate  property.  The 
Act  of  June  8, 1893,  P.  L.  344,  provides:  "That  hereafter  a 
married  woman  shall  have  the  same  right  and  power  as  an  un- 
married person  to  acquire,  own,  possess,  control,  use,  lease,  sell 
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or  otherwise  dispose  of  any  property  of  any  kind,  real,  personal 
or  mixed,  and  either  in  possession  or  expectancy,  and  may  ex- 
ercise the  said  right  and  power  in  the  same  manner  and  to 
the  same  extent  as  an  unmarried  person.'*  The  Act  of  April 
9,  1849,  P.  L.  533,  provides  that  property  to  the  value  of 
t300,  owned  by  or  in  possession  of  any  debtor  shall  be  ex- 
empt from  levy  and  sale  on  execution  or  by  distress  for  rent. 

The  appellant,  as  is  admitted,  owned  the  property  claimed 
by  her  under  the  exemption  law  in  sevemlty.  She  was  a  debtor. 
Why  is  she  not  entitled,  as  any  other  debtor,  to  the  benefit  of 
the  exemption  ?  If  the  appellant  had  been  the  sister  of  Martin 
Glasser,  there  would,  we  take  it,  have  been  no  question  as  to 
her  right  to  the  exemption  but,  so  far  as  her  property  is  con- 
cerned, she  is  entitled  to  all  the  rights  and  privileges  in  relation 
thereto  as  an  unmarried  person.  The  acts  of  April  11,  1848, 
P.  L.  536,  June  3,  1887,  P.  L.  332  and  June  8, 1893,  P.  L.  344, 
do  not  and  were  not  intended  to  release  a  married  woman  from 
her  conjugal  relations  and  marital  duties.  They  do,  however, 
give  her  absolute  control  of  her  separate  property  with  all  rights 
and  privileges  incident  thereto.  She  is  as  much  a  debtor  in  a 
judgment  such  as  was  obtained  in  the  present  case  as  her  hus- 
band and  is  entitled  to  precisely  the  same  rights  in  relation 
thereto  as  he  and,  inasmuch  as  the  exemption  law  provides 
that  *^any  debtor"  is  entitled  to  its  privileges,  she  is  to  be  held 
as  so  entitled.  The  acts  of  assembly  herein  referred  to  are 
simple  and  easy  of  construction  and,  when  taken  together,  can- 
not be  misunderstood,  llie  precise  question  has  not  been  passed 
upon,  so  far  as  our  reported  cases  show,  but  the  question  is  not 
difficult  of  solution  and  no  amount  of  discussion  can  make 
more  plain  the  simple  provisions  of  the  acts  of  assembly. 

The  decree  of  the  court  below  is  reversed  and  the  record  re- 
turned in  order  that,  if  no  other  good  cause  be  shown,  the  ex- 
ceptions to  the  claim  of  the  appellant  may  be  overruled  and  the 
appraisement  of  the  property  set  apart  to  her  be  confirmed. 
Vol.  XIV— 7 
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Black  &  Company  v.  Barr. 

Beat  estate  broker— Commissions — Oood faith  of  agent— Question  for  jury, 
A  real  estate  broker  had  found  a  purchaser  at  a  price  stipulated  for  land 
purported  to  be  owned  by  his  principal  and  was  then  referred  by  him  to 
other  tenants  in  common  with  whom  he  subsequently  made  terms  at  a 
higher  price  as  to  two-eighths  mterest  owned  by  them,  but  did  not  dis- 
close this  to  his  first  principal.  Held,  there  was  no  duty  owing  by  the 
agent  as  to  the  outstanding  two  eighths,  and  it  was  not  incumbent  upon  him 
to  inform  his  principal,  and  that  in  a  suit  by  a  broker  for  his  commissions 
against  his  original  principal  plaintiff  was  entitled  to  go  to  the  jury  upon 
the  question  of  fulfillment  of  the  terms  of  the  original  conti'act. 

Appeal— Compulsory  nonsuit— Inference  inplaintiff^s  motion  for. 

A  motion  for  a  compulsory  nonsuit  necessarily  implies  an  admission  of 
every  fact  which  might  have  been  fairly  found  by  the  jury  from  the  plain- 
tiff^s  evidence. 

Argued  May  9, 1900.  Appeal,  No.  116,  April  T.,  1900,  by 
plaintiff,  in  suit  of  Samuel  W.  Black  &  Company  against  A.  J. 
Barr,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  May  T., 
1898,  No.  244,  on  nonsuit.  Before  Rice,  P.  J.,  Bbaveb,  Or- 
LADY,  W.  W.  PoRTEK  and  W.  D.  Porter,  JJ.  Reversed. 
Opinion  by  Beaver,  J.  Rice,  P.  J.,  and  W.  D.  Porter,  J., 
dissent. 

Assumpsit  to  recover  commissions  as  a  real  estate  broker. 
Before  Kennedy,  P.  J. 

It  appears  from  the  evidence  that  Samuel  W.  Black,  the 
plaintiff,  is  a  real  estate  broker,  and  was  employed  by  A.  J. 
Barr,  the  defendant,  to  make  sale  of  property  in  the  city  of 
Pittsburg. 

The  plaintiff  found  a  purchaser  at  the  price  and  upon  Ae 
terms  fixed  by  defendant. 

When  plaintiff  reported  his  success  to  defendant,  the  latter 
informed  plaintiff  that  he  controlled  only  six  eighths  of  the 
property  and  that  plaintiff  must  deal  with  the  other  owners  as 
to  the  other  two  eighths. 

Plaintiff  then  negotiated  with  the  other  owners  and  got  their 
consent  to  the  sale,  but  in  doing  so  he  had  to  sacrifice  his  own 
commission  on  those  interests,  and  had  also  to  induce  the  pur- 
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chaser  to  pay  an  additional  sum  to  each  owner  of  those  two 
eighths. 

A  contract  was  drawn  for  the  sale  of  the  whole  title  at  the 
price  fixed  by  defendant.  When  defendant  came  to  sign  it  he 
inquired  of  the  plaintiff  whether  the  others  were  getting  more 
than  at  the  rate  he  was  selling,  to  which  plaintiff  replied  that 
he  must  ask  Mr.  Schoyer,  one  of  the  other  owners^  Defend- 
ant said  he  knew  Schoyer  was  getting  moi-e,  but  nevertheless 
signed  the  contract. 

Defendant  thereafter  refused  to  consummate  the  sale  and  like- 
wise refused  to  pay  the  plaintiff  his  commission,  on  the  ground 
that  the  other  owners  were  getting  a  better  price  for  their  shares 
than  was  being  paid  for  the  shares  controlled  by  defendant. 

The  plaintiff  sued  for  his  commission  on  the  six  eighths  of 
the  price  fixed  by  defendant. 

At  the  trial  the  learned  court  below  directed  a  nonsuit  on 
the  ground  that  plaintiff  was  bound  to  inform  the  defendant  of 
the  extra  price  the  other  owners  were  to  get. 

Judgment  of  nonsuit  which  the  court  subsequently  refused 
to  take  off.    Plaintiff  appealed. 

Mrror  assigned  was  refusal  of  the  court  to  take  off  nonsuit. 

S.  S.  Mehardy  for  appellant. — The  fact  that  defendant  did 
not  have  title  to  the  whole  of  the  property,  or  tliat  he  was  for 
any  reason  unable  to  sell  it,  would  not  relieve  him  from  his 
obligation  to  pay  the  plaintiff  his  commission.  The  right  of  the 
plaintiff  to  his  commission  on  the  price  stipulated  was  perfect 
when  he  procured  a  purchaser  for  the  property  ready  and  willing 
to  comply  with  the  terms  fixed.  The  title  of  defendant  to  the 
property  or  his  ability  to  carry  out  the  sale  is  irrelevant  to  the 
question  of  his  liability  to  the  plaintiff  for  his  commission: 
Middleton  v.  Thompson,  163  Pa.  112 ;  Mooney  v.  Elder,  56 
N.  Y.  238 ;  Gonzales  v.  Broad,  67  Cal.  224. 

The  fact  that  the  owners  of  the  two  eighths  were  to  receive 
more  for  their  shares  than  plaintiff  agreed  to  take  for  the  six 
eighths  in  which  he  was  interested  was  immaterial.  The'  trans- 
actions between  the  plaintiff  and  those  owners,  and  between 
them  and  the  purchaser  all  took  place  after  the  defendant's 
offer  of  the  property  at  $65,000  had  been  accepted  by  the  pur- 
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chaser.    Hence  defendant's  offer  was  not  induced  in  any  mea- 
sure by  what  took  place  between  the  plaintiff  and  the  others. 

WiUis  F.  Mc Cooky  for  appellee. — Even  had  his  principal  not 
asked  him  about  the  price,  the  very  concealment  of  the  truth 
has  been  held  to  be  suflBcient  to  deprive  the  broker  of  his  right 
of  compensation :  Pratt  v.  Patterson,  112  Pa.  476. 

Opinion  by  Beaver,  J.,  July  26, 1900 : 

This  is  an  appeal  from  the  refusal  of  the  court  below  to  take 
off  a  nonsuit.  ''  In  testing  the  con-ectness  of  the  court's  refusal 
to  take  off  the  nonsuit,  the  plainciff,  as  in  the  case  of  judgment 
for  defendant  on  demurrer  to  evidence,  is  entitled  to  the  bene- 
fit of  eveiy  fact  and  inference  of  fact  which  might  have  been 
fairly  found  by  the  jury  or  drawn  by  them  from  the  evidence 
before  them.  In  other  words,  the  motion  for  a  compulsory 
nonsuit  necessarily  implies  an  admission  of  every  fact  which 
might  have  been  fairly  found  by  the  jury  from  plaintiff's  evi- 
dence :"  Finch  v.  Conrade,  154  Pa.  326,  and  cases  there  cited. 
The  reasons  for  entering  the  nonsuit  and  of  the  refusal  to 
take  it  off  are  not  given.  If,  however,  it  was  based  upon  the 
grounds  set  forth  by  the  defendant  in  his  motion  therefor,  it 
rests  upon  false  premises. 

The  plaintiff's  testimony,  as  it  was  presented  at  the  trial, 
disclosed  the  following  facts :  Defendant  employed  plaintiff  to 
sell  certain  real  estate  at  a  minimum  price  of  $65,000.  Plain- 
tiff secured  a  purchaser  for  that  sum  and  communicated  the 
fact  to  the  defendant.  This  completed  the  tmnsaction  and 
the  defendant  was,  therefore,  liable  to  pay  to  the  plaintiff  the 
stipulated  agent's  commission  of  two  per  cent:  Clendenon  v. 
Pancoast,  75  Pa.  213.  The  plaintiff's  duty,  as  the  defendant's 
agent,  was  done.  His  work  was  completed.  The  terms  of  his 
employment  had  been  fully  complied  with.  Instead  of  closing 
with  the  purchaser  procured  by  the  plaintiff,  tlie  defendant  in- 
formed him  that  he  controlled  but  six  eighths  of  the  entire  prop- 
erty ;  that  two  several  eighths  were  held  by  other  parties  and 
that  he  must  make  terms  with  them  separately.  This  he  finally 
did,  agreeing  to  pay  an  increased  price  and  forego  his  commission 
thereon.  After  making  arrangements  for  the  two  eighths  at  the 
increased  price,  he  returned  to  the  defendant  and  presented 
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the  agreement  or  receipt  given  in  evidence  in  which  the  price 
agreed  to  be  paid  was  set  forth  as  $65,000.  The  defendant  in- 
quired what  had  been  paid  to  the  holdei"s  of  the  two  eighths. 
Plaintiff  declined  to  answer  but  referred  the  defendant  to  the 
owners  thereof.  Defendant  professed  to  know  what  had  been 
paid  to  the  holders  of  the  other  two  eighths  but  expressed  his 
willingness,  in  view  of  his  verbal  agreement,  to  sign  the  receipt 
or  agreement  for  the  sale,  which  he  did.  In  view  of  these  cir- 
cumstances, what  duty  did  the  plaintiff  owe  to  the  defendant? 
He  was  not  his  agent  as  to  the  outstanding  two  eighths.  Was 
it  incumbent  upon  him  to  inform  the  defendant  as  to  the  special 
agreement  with  the  other  tenants  in  common  ?  He  had  been 
referred  to  them  by  the  defendant  and  had  been  directed  to 
make  his  own  terms  with  them  and,  having  done  so,  we  cannot 
see  that  it  was  incumbent  upon  him  to  make  known  to  the  de- 
fendant what  those  terms  were,  particularly  in  view  of  the  fact 
that  the  defendant  professed  to  know  what  they  were. 

We  would  not  lessen  in  any  degree  the  rule  which  requires 
the  utmost  good  faith  on  the  part  of  an  agent  in  disclosing  to 
his  principal  every  fact  which  the  principal  ought  of  right  to 
know.  In  this  case,  however,  if  the  plaintiffs  testimony  is  to 
be  believed,  he  was  the  party  misled.  He  undertook  to  sell  the 
whole  of  the  property  in  question  at  the  defendant's  own  price. 
He  found  a  purchaser  at  the  price  stipulated  and  was  then  in- 
formed that  he  could  not  make  title  therefor  and  was  referred 
to  the  other  tenants  in  common.  This  is  not  in  any  sense  simi- 
lar to  Pratt  V.  Patterson,  112  Pa.  475,  where  there  was  not 
only  concealment  of  price  but  actual  misrepresentation  as  to 
the  name  of  the  purchaser.  There  was  no  misrepresentation 
here  and  no  actual  concealment,  although  the  price  agreed  to 
be  paid  for  the  two  eighths  was  at  a  sum  greater  than  that  men- 
tioned in  the  written  receipt  or  agreement.  The  conversation 
which  took  place  at  the  signing  of  the  agreement  shows  conclu- 
sively that  the  defendant  was  not  in  any  way  misled ;  that  he 
knew  that  the  other  tenants  in  common  were  securing  a  price 
greater  than  that  at  which  he  stipulated  to  sell  and^  notwith- 
standing that  fact,  signed  the  agreement,  remarking  that  he  had 
given  his  word  to  sell  at  $65,000,  and  meant  to  keep  his  word. 
The  defendant's  evidence  may  materially  change  the  final  aspect 
of  the  case  but,  upon  the  showing  of  the  plaintiff,  it  seems  to  us 
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that  he  was  entitled  to  go  to  the  jury  upon  the  question  of  his 
fulfillment  of  the  terms  of  the  original  contract. 

It  is  not  necessary  to  consider  the  various  questions  which 
may  arise  in  the  further  trial  of  the  case.  We  only  decide 
now  that,  upon  the  plaintiffs  showing,  the  case  should  have 
gone  to  the  jury. 

Judgment  reversed  and  a  procedendo  awarded. 

RiOE,  P.  J.,  and  W.  D.  Porteb,  J.,  dissent. 

A  dissenting  opinion  by  Rice,  P.  J.,  appears  on  page  651. 


Curty  V.  Monnin. 

Will  —  Construction  —  Applicalion  of  equitable  principles  ^  Disputed 
boundary. 

The  legal  construction  of  a  will  is  for  the  court  and  when  a  boundaiy 
line  marking  certain  devises  to  separate  devisees  will  meet  all  the  require- 
ments of  the  will  on  either  of  two  theories  as  to  the  beneficial  interests  in- 
tended to  be  devised,  tlie  court  will  not,  with  a  view  of  equalizing  the 
devises,  adopt  another  line  in  application  of  equitable  pnnciples  to  the 
construction  of  the  will  which  would  lead  to  endless  difficulties  and  in- 
clude all  the  other  devises.  Such  construction  would  be  interpretation 
run  mad. 

Argued  May  21,  1900.  Appeal,  No.  75,  April  T.,  1900,  by 
defendant,  in  suit  of  Louisa  Curty  against  Joseph  Monnin, 
from  judgment  of  C.  P.  Crawford  Co.,  Sept  T.,  1898,  No.  134, 
on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Bbaveb,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.  Affirmed.  Opinion 
by  Beaver,  J. 

Trespass.    Before  Thomas,  P.  J. 

It  appears  from  the  evidence  that  on  September  26, 1896, 
Francis  Monnin  died  testate  and  his  will  was  probated  Octo- 
ber 12, 1896.  The  controversy  in  this  case  arises  out  of  the 
following  portion  of  Francis  Monnin's  will : 

**  Item  3d.  I  give  and  bequeath  to  Louisa  Curty  about  thirty 
acres  off  from  the  west  side  of  my  farm,  commencing  on  the 
northwest  comer  by  the  land  of  Polly  heii-s  and  public  road ; 
thence  east  to  a  maple ;  thence  south  by  Joseph  Monnin's  land 
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and  along  south  line  of  Brawley's  land  and  also  to  said  Louisa 
Curty,  five  acres  joining  the  twenty-five  above  described  by  the 
south  and  of  the  value  of  eighteen  hundred  dollars. 

"  Item  4th.  I  give  and  bequeath  to  Joseph  Monnin  forty-six 
(46)  acres  off  the  east  side  of  the  old  farm  with  a  barn  on  the 
line  between  said  Joseph  and  Louisa  Curty  to  be  his." 

Francis  Monnin  occupied  and  used  in  his  lifetime  a  farm  con- 
sisting of  three  adjoining  parallel  strips  of  land  together  with 
a  block  of  five  acres  lying  south  of  one  of  these  strips.  The 
strip  first  owned  by  him  was  the  one  on  the  extreme  west  — 
the  homestead — described  in  the  deed  as  twenty-five  acres. 
He  afterward  bought  the  strip  adjoining  this  on  the  east  con- 
taining about  twenty-one  and  one  half  acres.  Immediately  east 
of  this  last  named  piece  was  a  third  strip  of  land  containing 
twenty-seven  acres  also  used  as  a  part  of  the  farm.  In  the 
three  pieces  there  were  altogether  about  seventy-five  acres  and 
the  fences  between  the  pieces  of  land  were  removed.  The  title 
to  the  eastern  twenty-seven-acre  piece  was  in  Virginia  Mon- 
nin, an  unmarried  daughter  of  Francis  Monnin  and  in  his  son 
Joseph,  the  plaintiff  in  error.  The  daughter  owned  an  undi- 
vided two-thirds  interest  in  said  land  and  lived  with  her  father. 
In  November,  1890,  the  daughter  died  unmarried  and  intestate. 
Her  estate  was  not  settled  and  the  father,  inheriting  a  life  es- 
tate in  her  interest  in  said  land,  continued  to  occupy  and  use 
the  whole  farm.  There  is  evidence  also  that  he  supposed  that 
instead  of  inheriting  a  life  estate  only,  he  had  inherited  his 
daughter's  interest  in  the  twenty-seven  acres  in  fee. 

All  the  lines  bounding  these  several  strips  of  land  on  the  east 
and  west  are  designated  in  the  deeds  as  south  lines,  and  they 
were,  in  fact,  due  south,  though  by  the  variation  of  the  needle 
since  the  lines  were  run,  they  now  vary  from  three  to  five  de- 
grees from  the  present  magnetic  south. 

Several  yeans  after  the  death  of  his  daughter  and  while  in 
possession  of  these  pieces  of  land,  Francis  Monnin  made  a  will. 
He  willed  to  his  daughter,  Louisa  Curty,  the  west  side  of  the 
farm,  being  the  homestead,  west  of  a  line  running  south  from 
a  maple  tree.  In  another  clause  of  his  will  he  devised  to  his 
son,  Joseph  Monnin,  plaintiff  in  error,  forty-six  acres  off  the  east 
side  of  his  farm,  "  the  barn  on  the  line  to  be  his." 

After  the  death  of  Francis  Monnin  and  after  Louisa  Curty 
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had  gone  into  possession  of  the  homestead,  Joseph  Monnin 
procured  George  Long,  a  surveyor,  to  run  a  line  south  from 
the  maple  tree,  that  is,  parallel  to  the  other  boundary  lines. 
This  line  ran  through  a  small  barn  and  divided  the  whole  farm 
in  such  a  way  that  there  were  twenty-six  and  one  half  acres 
west  of  it  (not  including  the  five  acres  not  in  controversy)  and 
forty-eight  and  one  half  acres  east  of  it,  including  the  twenty- 
seven  acres  called  the  Virginia  Monnin  land.  At  the  south 
end  of  this  line  Joseph  Monnin  drove  a  post  firmly  into  the 
ground  in  the  presence  of  a  number  of  witnesses,  remarking 
that  he  was  driving  it  in  so  that  it  could  not  be  moved.  Some 
time  afterward  Joseph  built  a  fence  within  one  foot  of  this  line 
along  its  southern  end.  Mrs.  Curty,  the  defendant  in  error, 
having  accepted  this  as  the  division  line,  also  built  a  post  and 
wire  fence  on  the  same  line  along  its  northern  end. 

When  it  was  discovered  by  Joseph  Monnin  that  the  eastern 
strip  of  twenty-seven  acres  did  not  belong  to  Francis  Monnin 
in  fee,  and  could  not  be  operated  upon  by  liis  will,  Joseph  Mon- 
nin procured  W.  T.  Button,  another  surveyor,  and  ran  a  second 
line  diagonally  from  the  maple  tree  bearing  to  the  westward 
suflSciently  to  touch  merely  the  comer  of  the  bam,  and  contin- 
uing in  the  same  direction  until  it  intersected  the  Brawley  line, 
at  a  point  eight  and  four  tenths  rods  west  of  the  post,  which 
Joseph  Monnin  had  set  at  the  south  end  of  the  line  surveyed 
by  Mr.  Long.  To  this  survey  Mrs.  Curty  objected.  It  would 
make  her  land  eight  and  one  half  rods  narrower  at  its  south 
end,  than  at  the  Maple  tree  at  the  north  end. 

Thereupon,  the  plaintiff  in  error,  Joseph  Monnin,  placed  a 
wire  from  the  maple  tree  to  the  comer  of  the  bam,  destroyed 
the  posts  and  wires  of  the  defendant  in  error,  and  entered  upon 
the  land  west  of  the  line  running  south  from  the  maple  tree,  as 
surveyed  by  Mr.  Long  and  afterward  resurveyed  by  Mr.  Mc- 
Dowell, destroying  Mr.  Curty's  crops,  doing  other  acts  of  tres- 


For  these  several  acts  of  trespasses  on  her  land  the  defendant 
in  error  brought  this  action,  which  raises  the  single  question 
whether  the  correct  line  is  the  Long  line  running  south  from 
the  maple  tree  or  the  Dutton  line  running  diagonally  past  the 
comer  of  the  bam. 

Plaintiff  submitted  among  others  the  following  point : 
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[5.  By  the  plain  and  unequivocal  language  of  the  will  the 
eastern  boundary  of  the  plaintiff's  premises  is  a  line  running 
south  from  an  undisputed  maple  tree.  If  the  jury  believe  from 
the  evidence  that  the  defendant^  without  the  consent  of  the 
plaintiff,  cut  or  destroyed  the  grass,  wheat  or  rye  growing  on 
the  west  side  of  said  line  running  south  from  the  said  maple  tree 
they  should  find  the  defendant  guilty  of  trespass  and  the  verdict 
should  be  for  the  plaintiff.  Answer :  This  point  is  affirmed, 
providing,  as  we  before  stated,  you  first  find  that  the  plaintiff, 
Mrs.  Curty,  was  in  possession  of  the  premises,  as  we  have  in- 
structed you.]  [1] 

The  court  charged  the  jury  in  part  as  follows : 
[The  legal  construction  of  the  will  is  for  the  court,  and  we 
say  to  you  as  a  matter  of  law,  that  there  is  not  such  an  am- 
biguity in  this  will,  under  the  evidence  in  this  case,  that  would 
warrant  us  in  saying  to  you  that  the  defendant's  contention  is 
correct.  We  think  that  the  terms  of  the  will  fix  the  line  be- 
ginning at  the  maple  tree,  and  passing  south,  and  presumably, 
upon  that  theory  tiie  parties  agree  that  it  is  practically  on  what 
is  known  as  the  Long  survey.]  [4]  .... 

The  question,  therefore,  comes  to  the  question  of  trespass, 
and  if  a  trespass  has  been  committed,  what  damage  the  plain- 
tiff has  sustained.]  [7] 

Verdict  and  judgment  for  plaintiff  for  $100.  Defendant  ap- 
pealed. 

ErrorB  a$9tgned  among  others  were  (1)  in  answer  to  plain- 
tiff's fifth  point,  reciting  point  and  answer.  (4,  7)  to  portions 
of  the  judge's  charge,  reciting  same. 

ff.  J.  Bumes  and  Thoma$  Roddy y  for  appellant. 

Mcadey  0.  Broivn^  with  him  JameB  P.  Colter^  tor  appellee. 

Opikion  by  Beaver,  J.,  July  26, 1900 : 

Assuming  for  the  moment  that  the  testator  was  the  owner 
in  fee  of  all  the  land  of  which  he  was  in  possession  at  the  time 
of  his  death,  all  the  requirements  of  his  will  would  be  met  by 
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what  is  known  as  the  Long  line  from  the  maple  south  to  the 
Brawley  line.  This  would  give  to  the  plaintiff  twenty-six  and 
one  half  acres  instead  of  twenty-five,  as  devised  by  the  testator 
in  his  will,  and  forty-eight  and  one  half  acres  to  the  defendant 
instead  of  forty-six.  The  testator  at  the  time  of  the  making 
of  his  will  and  his  heirs  for  some  time  subsequently  seemed  to 
have  lost  sight  of  the  fact  that  in  the  Virginia  Monnin  lot  of 
twenty-seven  acres  he  had  but  a  life  estate  and  that  as  to  it 
nothing  passed  by  his  will.  As  to  the  boundary,  however, 
which  he  established  between  the  lots  of  the  plaintiff  and  the 
defendant,  it  must  be  run  and  held  as  if  the  title  to  the 
Virginia  Monnin  lot  passed  by  the  devise  to  the  defendant. 
To  hold  otherwise  would  be  to  apply  equitable  principles  to 
the  construction  of  the  will  which  would  lead  to  endless  diffi- 
culties. If  an  attempt  were  made  to  divide  the  lots  devised 
to  them  between  the  plaintiff  and  the  defendant,  the  applica- 
tion of  equity  must  be  carried  further  and  include  all  the 
devises.     This  would  be  interpretation  run  mad. 

The  line  fixed  by  the  testator  in  his  will  as  constituting  the 
east  line  of  the  plaintiff's  lot  and  the  west  line  of  the  de- 
fendant's lot  begins  at  a  maple  tree  about  which  there  is  no 
dispute.  It  runs  from  the  maple  tree  "south  by  Joseph 
Monnin's  land  and  along  south  (?)  line  of  Brawley's  land," 
and  as  if  further  to  designate  the  exact  course  of  the  line  the 
testator  devised  to  the  defendant  "the  barn  in  the  line  be- 
tween said  Joseph  and  said  Louis  A.  Curty."  The  defendant,  in 
running  the  Dutton  line,  endeavored  to  comply  with  the 
description  contained  in  the  will  by  beginning  at  the  maple 
and  running  just  west  of  the  barn  and  continuing  the  same 
course  to  the  Brawley  line,  arguing  that  this  is  a  pr^tical 
compliance  with  the  terms  of  the  will  as  to  the  expression 
"  bam  on  the  line "  but,  if  this  were  the  correct  line,  there 
would  have  been  no  necessity  for  his  making  a  specific  devise 
of  the  bam  to  the  defendant,  because  it  would  have  been  his 
already,  being  upon  his  land.  The  Long  line  which  seems  to 
have  been  acquiesced  in  at  the  time  it  was  run  is  the  only  one 
which  satisfies  the  description  contained  in  the  will  and,  as  the 
trial  judge  in  his  charge  very  properly  said,  as  complained  of 
in  the  fourth  assignment  of  error:  "The  legal  construction 
of  the  will  is  for  the  court  and  we  say  to  you,  as  a  matter  of 
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law,  that  there  is  not  such  an  ambiguity  in  this  will,  under  the 
evidence  in  this  case,  as  would  warrant  us  in  saying  to  you 
that  the  defendant's  contention  is  correct.  We  think  that  the 
terms  of  the  will  fix  the  line  beginning  at  the  maple  tree  and 
passing  south  and  presumably  upon  that  theory  the  parties 
agree  that  it  is  practically  on  what  is  known  as  the  Long 
survey."  The  defendant  erected  part  of  the  fence  upon  this 
line,  the  plaintiff  the  remainder.  The  defendant,  having  oc- 
cupied the  premises  previously,  surrendered  the  possession  up 
to  this  line  to  the  plaintiff,  after  the  death  of  the  testator. 
Having  done  so,  he  could  not  of  his  own  motion  again  take 
possession  without  the  consent  of  the  plaintiff.  In  attempting 
to  do  so  he  became  a  trespasser. 

The  answers  to  points  for  charge  complained  of  were  cor- 
rect and  the  charge,  taken  as  a  whole,  was  in  no  respect 
erroneous.  This  sufficiently  disposes  of  the  several  specifica- 
tions of  error  and  the  judgment  is  affirmed. 


Bristol  V.  Mills. 

Bankruptcy — ScUe  of  personal  property^Payment  into  court^Feigned 
isnie^TUle  in  trustee. 

Money  is  one  form  of  property,  and  as  such  should  be  transferred  to 
the  trustee  in  bankruptcy  where  in  a  feigned  issue  the  trustee  would  have 
been  entitled  to  judgment  had  not  the  property  been  sold  by  the  sheriff 
under  order  of  court,  as  perishable  property,  and  the  proceeds  paid  into 
court.  It  would  be  **  sticking  in  the  bark  ^'  to  say  that  because  the  bank- 
rupt act  of  1898  does  not  in  specific  terras  give  the  trustee  the  right  to 
money  arising  from  the  sale  of  personal  property,  title  to  which  passed 
as  of  the  adjudication  in  bankruptcy,  that  therefore  the  general  creditors 
should  be  deprived  of  the  benefit  of  the  provisions  of  the  act  and  that  an 
execution  creditor  should  profit  by  what  is  declared  to  be  a  fraud  against 
the  general  creditors. 

Argued  May  23, 1900.  Appeal,  No.  234,  April  T.,  1900,  by 
6.  C.  Mills  and  Ida  Joiner,  in  suit  of  Emory  Bristol,  against 
G.  C.  Mills,  executor  of  C.  Ball,  deceased,  Ida  Joiner  and  Wil- 
liam Cross,  trustee  in  bankruptcy,  from  judgment  of  C.  P.  Erie 
County,  Nov.  T.,  1898,  No.  66,  on  verdict  in  favor  of  William 
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Cross,  for  the  property  at  issue  in  the  case  of  feigned  issue. 
Before  Rice,  P.  J.,  Beavee,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Affirmed.     Opinion  by  Beaver,  J. 

Feigned  issue.     Before  Walling,  P.  J. 

The  facts  sufficiently  appear  from  the  following  charge  of 
the  court  below : 

Some  cases  present  purely  questions  of  fact,  in  which  the  re- 
sponsibility rests  with  the  jury ;  other  cases  present  purely  ques- 
tions of  law,  in  which  the  responsibility  rests  entirely  with  the 
court.  If  the  court  makes  a  mistake  it  can  be  corrected  on  a 
motion  for  a  new  trial,  or  in  the  Supreme  Court. 

In  my  opinion  this  is  a  case  where  the  responsibility  rests 
entirely  with  the  court. 

Proceedings  were  begun,  according  to  the  evidence,  against 
T.  Webster,  in  bankruptcy,  on  the  26th  of  last  November,  and 
they  were  so  proceeded  with  that  sometime  in  December  last 
he  was  adjudged  a  bankrupt,  under  the  statute  which  has  been 
read,  the  act  of  congress  of  1898,  known  as  the  bankrupt  act. 
That  statute  makes  void  all  judgments  entered  against  the 
bankrupt,  and  all  sales  and  conveyances  of  his  property,  within 
four  months. 

Now  the  undisputed  evidence  in  this  case  shows  that  Mr. 
Webster  had  committed  several  acts  of  bankruptcy  within  the 
four  months.  He  had  assigned  aU  his  property  to  Mr.  Bristol. 
Numerous  judgments  had  been  entered  against  him,  which  he 
had  not  stopped  five  days  before  the  sale.  That  being  so,  it 
seems  to  me  that  these  judgments  entered  against  Mr.  Web- 
ster about  the  last  of  August,  1898,  and  the  executions  thereon, 
were  void,  or  voidable,  as  being  acts  of  bankruptcy ;  and  that 
therefore  the  trustee  in  bankruptcy,  who  is  now  a  party  to  this 
proceeding,  is  entitled  to  the  fund  in  court  which  was  raised 
by  the  sale  of  the  property  alleged  to  be  the  property  of  Mr. 
Webster.  That  property  was  levied  upon  after  his  assign- 
ment and  the  sale  to  Mr.  Bristol.  An  issue  was  directed  to 
determine  whether  the  property  belonged  to  Mr.  Bristol  or  to 
Mr.  Webster  or  his  execution  creditors. 

George  C.  Milk,  executor  of  C.  Ball,  deceased,  and  Ida 
Joiner  were  made  defendants  in  that  issue,  and  Bristol,  the 
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plaintiff.  Subsequently,  Wm.  Cross,  who  was  appointed  trus- 
tee, asked  to  be  made  a  party  to  that  issue,  and  this  court  made 
him  a  party.     He  claimed  the  goods. 

[After  that  issue  was  originally  framed  and  the  defendant, 
Mr.  Cross,  became  a  party  to  it,  Mr.  Bristol  asked  the  court  to 
sell  the  goods,  and  we  ordered  the  sheriff  to  seU  the  goods  and 
directed  that  that  fund  should  take  the  place  of  the  goods.]  [2] 
In  my  opinion,  the  fact  that  the  property  was  changed  from 
goods  to  cash  does  not  change  the  legal  principle.  If  the  goods 
as  they  stood  under  the  sheriff's  sale  were  the  property  of  Mr. 
Cross,  the  fact  that  the  court  ordered  the  goods  sold  would  not 
change  the  legal  principle ;  it  does  not  make  the  money  any  more 
the  property  of  other  parties ;  it  simply  represents  and  takes 
the  place  of  the  goods,  in  my  opinion,  and  not  having  been  dis- 
tributed to  any  of  the  parties  it  is,  in  my  opinion,  subject  to 
the  order  of  this  court,  and  Mr.  Cross,  the  trustee  in  bank- 
ruptcy, it  seems  to  me,  is  entitled  to  that  fund. 

[We  are  asked  to  answer  ceiiiain  points  on  behalf  of  Mr. 
Cross.  I  will  answer  the  fourteenth  point,  which  is  as  follows : 
"  That  under  aU  the  facts  and  the  law  in  this  case  William 
Cross,  trustee,  is  entitled  to  said  f  1,817,  less  the  costs,  charges 
and  expenses  of  the  sheriff  for  the  sale  thereof,  and  the  verdict 
of  the  jury  must  be  for  William  Cross,  trustee."  Answer: 
That  point  is  affirmed.]  [4] 

[There  is  nothing  left  but  for  the  jury  to  render  a  verdict 
in  favor  of  the  defendant,  William  Cross,  trustee,  for  the  prop- 
erty at  issue  in  this  case.]  [3] 

Verdict  in  favor  of  William  Cross,  trustee  in  bankruptcy,  one 
of  the  defendants.  G.  C.  Mills,  executor  of  C.  Ball,  deceased, 
and  Ida  Joiner  the  other  defendants,  appealed. 

Errorn  assigned  were  (1)  in  permitting  William  Cross,  trus- 
tee in  bankruptcy,  to  become  a  party  defendant  in  the  case. 
(2,  3)  To  portions  of  the  judge's  charge,  reciting  same.  (4)  In 
answering  the  fourteenth  point  submitted  by  William  Cross,  trus- 
tee in  bankruptcy,  which  is  as  follows :  "  Under  all  the  facts  and 
the  law  in  this  case,  William  Cross,  trustee,  is  entitled  to  the 
said  f  1,817,  less  the  costs,  charges  and  expenses  of  the  sheriff 
for  the  sale  therefor,  and  the  verdict  of  the  jury  must  be  for 
William  Cross,  trustee.    Answer  :  That  point  is  affirmed." 
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A.  E.  Sisson^  with  him  D.  A.  Sawdey^  for  appellants. — ^A  bona 
fide  creditor  who,  in  endeavoring  to  collect  his  debt,  had  ob- 
tained a  lien  upon  personal  property  by  virtue  of  an  execution 
prior  to  the  commencement  of  the  proceedings  in  bankruptcy, 
was  safe  in  securing  to  apply  thereon  the  proceeds  of  tlie  sale 
of  the  property.  The  assignee  in  bankruptcy  had  no  claim  upon 
the  property  whatever,  provided  that  by  the  laws  of  the  state 
in  which  the  property  was  situated,  a  levy  or  execution  created 
a  valid  and  enforceable  lien :  In  re  Schnepf,  1  B.  R.  190  ;  Web- 
ster V.  Woolbridge,  3  DUl.  74 ;  MarshaU  v.  Knox,  83  U.  S.  651 ; 
s.  c.  8  B.  R.  97 ;  Clark  v.  Iselin,  88  U.  S.  360 ;  s.  c,  11  B.  R. 
337 ;  Catlin  v.  Hoffman,  9  B.  R.  342 ;  Wilson  v.  City  Bank,  9 
B.  R.  97 ;  s.  c.  84  U.  S.  473 ;  In  re  Bernstein,  2  Ben.  44,  s.  c. 
1  B.  R.  199. 

This  question  is  still  unsettled  by  the  courts.  Referees  in 
bankruptcy  and  United  States*  district  courts  have  attempted 
to  place  a  construction  upon  clause/,  section  67,  with  conflict- 
ing results.  In  one  or  two  instances  a  strained  and  unnatural 
construction  has  been  placed  upon  the  clause  with  a  view  of 
giving  effect  to  some  particular  case  instead  of  placing  upon  it 
such  a  construction  as  was  plainly  intended  by  Congress  in  en- 
acting the  clause — contemplating  not  only  present  conditions 
but  future  transactions  between  debtor  and  creditor,  making 
certain  their  rights  and  remedies — ^thus  securing  the  greatest 
good  to  the  greatest  number. 

&eorge  A.  Allen^  with  him  LouIb  Bosenzwetg,  for  appellee. 

Opinion  by  Beaver,  J.,  Jtdy  26, 1900 : 

That  an  act  of  bankruptcy  was  committed  by  the  sale  by 
T.  Webster  to  the  plaintiff,  in  which  a  preference  was  given 
plaintiff  by  an  allowance  of  overdue  wages  on  the  purchase 
money  of  the  store,  is  not  denied  and  is  expressly  ruled  in 
Johnson  v.  Wald,  35  C.  C.  A.  522.  It  is  also  distinctly  ad- 
mitted that,  if  the  contest  in  the  feigned  issue  firom  the  judg- 
ment, in  which  the  appeal  is  taken,  concerned  the  property 
which  was  sold,  the  defendant  would  be  entitled  to  the  judg- 
ment whiclf  he  recovered. 

The  only  question  raised  in  the  case  is  whether  or  not  the 
money  for  which  the  goods  sold,  which  was  paid  into  court,  is 
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to  be  regarded  as  equivalent  in  law  to  the  property  itself.  Web- 
ster sold  his  stock  of  goods  to  Bristol^  the  plaintiff,  execution 
creditors  subsequently  levied  thereon,  a  feigned  issue  was 
awarded  to  try  the  title,  plaintiff  refused  to  give  bond  for  the 
forthcoming  of  the  goods  and  asked  the  court  to  direct  them 
to  be  sold,  and  they  were  thereupon  directed  to  be  sold.  Be- 
fore the  trial  of  the  feigned  issue,  the  creditors  of  Webster 
petitioned  the  court  "  to  stay  proceedings  until  appointment 
of  trustee  in  bankruptcy "  and  the  case  was  continued  until 
the  next  term.  On  March  18,  1899,  Cross,  who  had  in  the 
mean  time  been  appointed  trustee  of  the  bankrupt's  estate, 
petitioned  the  court  for  leave  to  take  the  money,  the  proceeds 
of  the  sale  of  the  property  by  the  sheriff,  out  of  court  and,  on 
August  7, 1899,  the  court  made  this  decree :  "  Upon  due  consid- 
eration of  the  within  petition,  the  prayer  of  the  said  petitioner 
to  be  allowed  to  intervene  in  above  case  is  granted  and  he,  the 
said  William  Cross,  trustee,  is  hereby  made  party  defendant  in 
said  case,  and  the  sheriff  of  Erie  county  is  hereby  directed  to 
pay  into  court  the  amount  realized  from  the  sale  of  the  personal 
property  of  said  Townsend  Webster,  as  within  stated,  to  abide 
the  event  of  the  issue."  This  order  was,  so  far  as  the  money 
was  concerned,  practically  identical  with  what  the  plaintiff 
himself  asked  previously  as  to  the  disposition  of  the  goods,  his 
motion  being  "  for  an  order  directing  the  sheriff  of  Erie  county 
to  sell  said  stock  of  merchandise  and  pay  the  proceeds  thereof 
into  court  to  await  the  determination  of  the  issue  in  said  cause, 
which  motion  was  granted." 

There  can  be  no  question  as  to  the  authority  of  the  court  to 
order  the  sale  of  perishable  property  or  of  such  as  cannot  be 
conveniently  kept  by  the  sheriff.  The  plaintiff  himself  asked 
for  the  sale  and  that  the  fund  arising  therefrom  should  be  paid 
into  court  to  await  the  determination  of  the  issue.  Cross,  the 
trustee  in  bankruptcy,  was  allowed  to  intervene  as  a  defendant, 
it  is  true,  after  the  sale  was  made  but  before  the  money  arising 
therefrom  was  paid  into  court,  the  direction  to  the  sheriff  to 
pay  the  money  into  court  being  a  part  of  the  decree  permitting 
Cross  to  intervene  as  defendant.  The  court  had  control  of  the 
money  arising  from  the  sale  of  the  personal  property  of  the 
bankrupt  as  fully  to  all  intents  and  purposes  as  it  could  have 
had  of  the  property,  if  it  had  not  been  sold.     The  plaintiff  pe- 
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titdoned  for  the  sale,  and  the  payment  of  the  proceeds  into 
court  to  await  the  determination  of  the  issue  was  granted  in 
the  terms  prayed  for.  It  is  "  sticking  in  the  bark "  for  him 
to  say  now  that  because  the  bankrupt  act  of  1898  does  not  in 
specific  terms  give  the  trustee  the  right  to  money  arising  from 
the  sale  of  pei*sonal  property,  title  to  which  passed  as  of  the 
date  of  the  adjudication  in  bankruptcy,  that,  therefore,  the 
general  creditors  should  be  deprived  of  the  benefits  of  the  pro- 
visions of  the  bankrupt  act  and  that  the  plaintiff  himself  should 
profit  by  what  is  declared  by  the  act  to  be  a  fraud  against  the 
other  creditors.  In  other  words,  although  he  cannot  take  ad- 
vantage of  his  own  fraud  so  long  as  the  property  remains  in 
his  hands  or  in  the  custody  of  the  law,  it  is  only  necessary,  by 
his  own  act  and  upon  his  own  petition,  to  convert  the  property 
into  money  to  enable  him  to  do  so.  The  proposition  answers 
itself.  The  fund  paid  into  court  took  the  place  of  and  stood 
for  the  personal  property  sold  by  the  sheriff  and  the  court  be- 
low was  not  only  justified  in  saying  but  was  bound  to  say  that 
the  fund  belonged  to  the  trustee  in  bankruptcy  of  Webster's 
creditors.  Money  is  one  form  of  property  and  as  such  should 
be  transferred  to  the  trustee  by  a  bankrupt :  In  re  Purvine,  37 
C.  C.  A.  446.  This  principle  is  applicable  here.  The  judg- 
ment is  affirmed. 


Lersch  v.  Hay. 

Opening  judgment-^Discreiion  of  court— Review  on  appeal. 

An  agreement  being  to  deliver  a  deed  of  conyeyance  of  a  certain  property 
free  from  all  incumbrances,  except  those  mentioned,  for  which  a  judg- 
ment note  was  given  as  security,  is  fulfilled  if  complied  with  in  a  reason- 
able time  in  the  absence  of  express  agreement  that  it  should  be  made  on 
a  certain  day.  With  the  fact  of  the  tender  having  been  made  established 
in  the  case  there  was  nothing  which  ought  to  have  moved  the  court  below 
to  refuse  to  open  the  judgment  on  the  ground  that  defendant  by  his  laches 
had  forfeited  his  right  to  discharge  his  obligation  on  the  note  in  the  manner 
indicated.  Such  conditions  disclose  no  such  abuse  of  power  as  would 
justify  a  reversal  of  the  discretion  exercised  by  the  court  below. 

Argued  May  17, 1900.  Appeal,  No.  154,  April  T.,  1900,  by 
plaintiff,  in  suit  of  Hugo  E.  Lersch  against  Marion  R.  Hay,  from 
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decree  of  C,  P.  Mercer  Co.,  April  T.,  1899,  No.  285,  opening 
judgment  in  favor  of  plaintiff.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  J  J.  Affirmed. 
Per  Curiam. 

Rule  to  open  judgment.  Before  Wallace,  P.  J.,  of  the 
53d  judicial  district,  specially  presiding. 

Material  facts  appear  in  the  opinion  of  the  court 

The  court  below  in  its  opinion  opening  the  judgment  held, 
inter  alia: 

The  law  in  regard  to  the  opening  of  judgments  is  well  settled 
in  the  state  of  Pennsylvania  by  a  line  of  decisions  so  well  known 
that  it  is  useless  for  us  to  quote  them,  except  to  say  that  it  is 
a  matter  which  appeals  to  the  conscience  of  the  court  with  a 
view  that  it  uses  sound  discretion  in  determining  whether  or 
not  the  facts  are  such  that  ought  to  be  tried  by  a  jury.  It  is  a 
well-established  principle  in  this  line  that  when  a  written  instru- 
ment is  made  and  signed  under  seal  that  the  affidavit  of  the 
signer  is  not  sufficient  to  open  the  judgment,  and  some  opin- 
ions have  gone  so  far  as  to  say  that  it  should  require  the  parol 
testimony  of  two  witnesses  to  overcome  the  written  instrument. 
The  general  trend  of  tlie  decisions  in  the  state  of  Pennsylvania 
has  been  that  it  requires  two  witnesses,  or  one  witness  with 
•such  corroborating  proofs  as  would  warrant  the  court  to  open  the 
judgment,  or  lead  the  court  to  believe  that  the  facts  disputed 
are  such  that  a  trial  by  jury  should  be  granted. 

In  this  case  we  have  the  testimony  of  several  witnesses  as  to 
this  transaction,  and,  indeed,  the  testimony  of  the  plaintiff 
himself  admits  such  facts  that  we  believe  make  an  issue  that 
ought  to  go  to  the  jury,  and  with  this  belief,  under  the  law 
as  we  deem  it  to  be,  we  think  it  proper  to  open  this  judgment 
and  allow  the  questions  to  be  disposed  of  by  a  jury. 

Rule  to  open  the  judgment  made  absolute.    Plaintiff  appealed. 

Errors  asngned  among  others  were  (2)  in  not  discharging 
the  rule  to  open  the  judgment.  (3)  In  not  setting  forth  in 
his  opinion  the  findings  of  facts  and  grounds  of  his  decision. 
(4)  In  not  imposing  terms  upon  the  defendant  when  the  judg- 
ment was  opened. 

WiUiam  M.  Benhaniy  with  him  Cfkas.  A.  Woods  and  James  P. 
Vol.  XIV— 8 
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Whitla,  for  appellant. — The  appeal  in  this  case  is  authorized 
by  section  1  of  the  Act  of  May  20,  1891,  P.  L.  101. 

An  exception  having  been  taken  to  the  order  or  decree  brings 
before  this  court  for  consideration  the  testimony  as  well  as  the 
petition  and  answer.  See  Humphrey  v.  Tozier,  164  Pa.  410, 
and  Heist  v.  Tobias,  182  Pa.  442. 

The  contention  of  defendant  that  plaintifiTs  object  was  to  put 
costs  on  him  and  compel  him  to  pay  a  certain  sum  as  damages 
is  without  the  least  testimony  and  foundation.  Even  if  said 
Chas.  A.  Woods  had  made  an  offer  to  accept  $100  and  a  deed 
for  said  lot  in  settlement  of  this  proceeding,  evidence  concern- 
ing said  offer  would  be  incompetent  and  irrelevant,  as  the  courts 
of  this  state  have  repeatedly  held  that  such  attempts  at  settle- 
ment of  controversies  are  made  without  prejudice  to  the  rights 
of  either  litigant. 

We  submit  that  the  duty  rests  upon  the  lower  court  to  state 
the  reason  for  the  decree,  and  we  would  call  attention  to  the 
case  of  Fisher  v.  King,  153  Pa.  3,  in  which  the  court  held 
that  the  proceedings  are  purely  equitable  and  findings  of  fact 
and  inferences  therefrom  are  just  as  essential  to  a  fair  review 
as  those  of  a  master  in  chancery :  Gump  v.  Goodwin,  172  Pa. 
276. 

We  would  also  refer  to  the  case  of  Pfaff  v.  Thomas,  3  Pa. 
Superior  Ct.  419,  in  which  Justice  Smith  held,  in  referring  to* 
the  practice  of  the  lower  court  in  making  rules  absolute  and 
rules  discharged  without  giving  grounds  therefor,  that  it  was 
a  poor  practice  and  needed  correction,  taking  the  position  that 
the  appellate  court  being  obliged  to  review,  should  have  the 
benefit  of  the  reasons  which  moved  the  conscience  of  the  chan- 
cellor. 

Judgments  should  not  be  opened  without  a  good  and  meri- 
torious defense.  There  must  be  strong  evidence  before  the 
court  will  set  aside  such  a  judgment:  Heilner  v.  Coal  Co.,  9 
Pa.  Superior  Ct  78. 

The  plahitiff  should  not  be  put  to  an  expensive  jury  trial 
unless  the  defendant  sets  forth  facts  sufficient  to  show  a  good 
and  legal  defense :  Scott's  Appeal,  123  Pa.  155 ;  Cloud  v. 
Markle,  186  Pa.  614. 

The  court  will  not  open  a  judgment  on  the  unsupported  tes- 
timony of  defendant :  Oberly  v.  Oberly,  190  Pa.  841? 
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The  court  should  not  open  a  judgment  without  imposing 
terms.  This  principle  is  laid  down  in  the  case  of  Bailey  v. 
aayton,  20  Pa.  295. 

The  court  will  not  open  a  judgment  when  the  defendant  is 
guilty  of  laches.  A  case  almost  identical  to  the  present  one 
is  that  of  Linen  v.  Sweeny,  1  Lack.  Jur.  196. 

A.  W.  WiUiams^  with  him  William  JE.  Porter^  for  appellee. — 
We  have  no  controversy  with  the  language  quoted  from  the 
cases  cited  by  the  learned  counsel,  but  submit  that  none  of  the 
cases  cited  are  in  point. 

In  any  event  the  sufficiency  of  the  petition  and  the  testimony 
taken  on  the  rule  is  a  matter  so  largely  within  the  discretion  of 
the  court,  that  the  appellate  court  will  reverse  the  lower  court 
only  in  case  of  a  clear  abuse  of  such  discretion.  Especially  is 
this  true  in  cases  where  the  lower  court  has  opened  the  judg- 
ment and  sent  the  case  to  a  jury  whei*e  the  rights  of  the  parties 
can  be  carefully  guarded. 

The  exercise  of  the  power  to  open  a  judgment,  as  well  as 
the  power  to  impose  terms,  is  discretionary  with  the  lower 
court  and  is  not  reviewable  in  the  Supreme  Court. 

To  the  same  effect  we  may  cite  McMurray  v.  City  of  Erie, 
59  Pa.  223. 

It  may  be  urged  against  these  cases,  however,  that  they  were 
decided  prior  to  the  Act  of  May  20,  1891,  P.  L,  101. 

The  court  will  not  open  a  judgment  where  the  defendant  has 
been  found  guilty  of  fraud. 

The  court  will  not  open  a  judgment  when  the  defendant  is 
guilty  of  laches. 

As  to  this  demand  for  $100  damages  the  learned  counsel  for 
appellant  argue  that  we  have  no  right  to  discuss  it,  as  what 
was  said  by  Mr.  Woods  in  that  regard  was  without  prejudice, 
and  in  this  connection  cite  the  case  of  Arthur  v.  James,  28  Pa. 
236,  in  support  of  their  position. 

Pbb  Citrtam,  July  26,  1900 : 

So  far  as  the  decision  of  the  questions  arising  on  this  appeal 
is  concerned,  it  makes  no  material  difference  whether,  as  alleged 
by  the  defendant,  the  judgment  note  was  given  as  security 
for  the  performance  of  lus  agreement  to  deliver  a  good  and 
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8uflBcie6t  deed  for  lot  No.  140,  or  as  alleged  by  the  plaintiff, 
was  given  for  the  stipulated  price  of  the  stock  of  boots  and 
shoes  sold  the  defendant,  and  was  to  be  paid  by  a  conveyance 
of  lot  No.  140  subject  only  to  a  mortgage  of  $260.  In  either 
case  the  defendant  presented  suflBcient  evidence  of  compliance 
by  him  with  his  part  of  the  agreement  to  justify  the  court  in 
opening  the  judgment  and  letting  him  into  a  defense.  The 
contention  that  by  his  fraud  or  by  his  laches  he  had  forfeited 
his  right  to  discharge  his  obligation  on  the  note  in  the  manner 
indicated  cannot  be  sustained  without  ignoring  much  important 
evidence.  There  is  not  the  slightest  evidence  of  fraud,  and  in 
the  absence  of  an  express  agreement  that  it  should  be  made  on 
a  certain  day,  a  conveyance  free  from  all  incumbrances,  ex- 
cept that  mentioned  in  the  contract,  within  a  reasonable  time, 
would  be  sufficient  compliance.  The  contract  was  made  on 
April  21 ;  as  early  as  July  20  the  incumbrance  upon  the 
property  had  been  removed,  and  shortly  afterwards  a  second 
deed  was  tendered.  In  the  mean  time  there  had  been  such 
negotiations — we  refer  particularly  to  Mr.  Woods's  receipt  of 
May  15,  and  the  meeting  in  Mr.  Keast's  office  on  July  7 — 
from  which  it  might  fairly  be  inferred  that  the  defendant  was 
to  have  a  reasonable  time  within  which  to  clear  the  property  of 
incumbrances.  After  a  careful  examination  of  the  evidence 
we  think  a  jurj-^  would  be  justified  in  so  finding,  and  with 
that  fact  established  in  the  case  we  do  not  think  the  evidence 
conclusively  shows  such  lack  of  diligence  in  obtaining  a  dis- 
charge of  the  incumbrances  and  tendering  a  conveyance  as 
ought  to  have  moved  the  court  to  refuse  to  open  the  judgment 
We  need  not  further  discuss  the  evidence.  As  the  case  is  to 
go  to  a  trial  it  is  not  advisable  that  we  should  do  so.  It  is 
sufficient  for  present  purposes  to  say  that  in  opening  the  judg- 
ment we  discover  no  such  abuse  of  its  power  as  would  justify 
a  reversal  of  the  order  made  by  the  court  below. 

The  order  is  affirmed  and  tlie  appeal  dismissed  at  the  costs 
of  the  appellant. 


Digitized  by 


Google 


ATLANTIC  AVENUE.  117 

117.  (I TOO.)]  Syllabus— Statement  of  Facts. 

Atlantic  Avenue. 

Road  latv— Opening  of  streets^Assessment  of  benefits — Street  terminate 
ing  in  an  alley. 

Where  a  street  terminating  in  an  alley  is  opened  or  extended  no  assess- 
ment for  benefits  resulting  from  the  widening  of  the  alley  can  be  assessed 
upon  properties  abutting  upon  that  portion  of  the  street  which  previously 
terminated  in  the  alley.  In  re  Orkney  Street,  9  Pa.  Superior  Ct.  604, 
and  194  Pa.  425. 

Bead  law — Assessment  of  benefits— Nonabutting  property, 
A  street  duly  located  and  established  and  directed  to  be  opened  through- 
out was  in  part  an  opened  public  way  of  forty  feet  duly  dedicated  but 
not  formally  accepted ;  for  a  certain  distance  it  was  only  a  twenty-foot 
alley ;  along  the  length  of  this  alley  a  strip  of  laud  twenty  feet  in  width 
was  taken.  Held^  that  the  only  properties  specially  benefited  and  in  such 
a  position  as  to  be  assessed  with  benefits  by  the  opening  ai*e  those  prop- 
erties adjacent  to  or  adjoining  the  sti'ip  of  land  taken  on  the  twenty-foot 
alley. 

Argued  May  16,  1900.  Appeal,  No.  168,  April  T.,  1900,  by 
the  city  of  New  Castle,  in  the  matter  of  the  assessment  of  dam- 
ages for  opening  of  Atlantic  avenue  in  the  city  of  New  Castle, 
from  decree  of  Q.  S.  Lawrence  Co.,  Sept.  T.,  1899,  No.  109,  con- 
firming exceptions  to  report  of  road  viewei-s.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed.     Opinion  by  Rice,  P.  J. 

Exceptions  to  report  of  road  viewers.     Before  Wallace,  P.  J. 

The  following  facts  appear  from  the  record : 

The  city  of  New  Castle,  by  an  ordinance  approved  March  24, 

1898,  "  located  and  established  "  Atlantic  avenue,  as  shown  by 
the  map  hereto  annexed ;  and  by  an  ordinance  approved  May  31, 

1899,  directed  the  same  to  be  opened  and  the  damages,  etc.,  to 
be  assessed.  Upon  petition  viewei-s  were  appointed  and  pro- 
ceedings had  under  the  Act  of  May  16, 1891,  P.  L,  75,  and  upon 
filing  of  the  viewers'  report  exceptions  were  filed  thereto. 

No  part  of  Atlantic  avenue  as  "located  and  established" 
had  ever  been  placed  on  any  city  or  municipal  plan,  never  had 
been  accepted,  and  was  not  a  public  street.  The  proprietor  of 
the  land  lying  south  of  Washington  street  had  laid  the  same 
out  and  plotted  a  street,  then  unnamed,  forty  feet  wide,  which 
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terminated  at  a  point  189.4  feet  south  of  said  Washington  street, 
the  same  being  connected  with  a  twenty-foot  alley  of  189.4  feet 
in  length  leading  out  Washington  street,  which  is  a  principal 
street  in  said  city.  To  make  Atlantic  avenue  forty  feet  wide 
throughout,  required  the  taking  of  a  strip  of  land  twenty  feet 
wide  and  189.4  feet  in  length  off  the  east  side  of  lands  of 
Reichart,  along  the  west  side  of  the  said  alley.  Reichart  was 
allowed  $1,200  damages  which  the  viewers  assessed,  part  on  the 
land  of  and  opposite  those  of  Reichart,  which  was  taken,  and 
part  upon  such  other  lands  abutting  on  the  line  of  the  improve- 
ment made  by  the  city,  as  they  considered  benefited,  but  being 
on  lots  which  fronted  on  that  part  of  the  street  which  had  been 
dedicated  theretofore. 

Exceptions  were  filed  to  the  latter  part  of  the  assessment, 
and  the  court  below  held  that  no  properties  could  be  assessed 
except  those  which  abutted  or  adjoined  that  part  of  Atlantic 
avenue  which  was  widened  by  said  city,  and  struck  off  the  other 
assessments.    The  city  of  New  Castle  appealed. 

Errors  dssigned  were  (1)  in  entering  the  following  decree : 
"  It  is  ordered  that  the  report  of  viewers  filed  in  this  case  be 
changed  so  as  to  find  that  no  special  benefits  or  assessments 
can  be  placed  upon  any  of  the  property  owners  owning  lands 
not  adjacent  or  adjoining  the  land  where  the  street  is  widened. 
With  this  modification  the  report  of  the  viewers  is  confirmed 
and  approved."  (2)  In  holding  that  the  only  properties  subject 
to  assessment  for  benefits  are  those  of  Samuel  Moorehead,  Jo- 
seph Gill,  George  Monroe,  Eliza  A.  Sippy  and  Frank  Reichart, 
and  that  the  properties  of  all  others  are  not  liable.  (3)  In  hold- 
ing as  matter  of  law,  that  the  only  properties  specially  benefited 
by  the  opening  of  Atlantic  avenue  are  those  properties  that  are 
adjacent,  abutting  or  adjoining  the  land  which  was  taken  in 
the  opening  of  said  street. 

James  A.  Gardner^  city  solicitor,  for  appellant. — The  case 
presented  is  different  from  any  others  heretofore  decided,  in 
this,  that  Atlantic  avenue  (though  the  greater  part  thereof  was 
located  over  lands  which  were  within  the  lines  of  a  dedicated 
street),  had  never  been  upon  any  city  plan,  was  not  a  public 
highway,  ordained  or  established,  or  accepted  in  any  manner, 
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and  the  city  of  New  Castle  was  not  liable  for  its  repair,  never 
had  any  control  or  charge  over  the  same  until  after  the  ordi- 
nances were  passed  locating  and  estabUsliing  the  said  street, 
and  providing  for  the  opening  thereof. 

The  act  of  May  16, 1891,  authorizes  the  assessment  of  special 
benefits  upon  the  properties  peculiarly  benefited.  Morewood 
Avenue,  169  Pa.  20,  Whitman  v.  Reading,  169  Pa.  376,  Park 
Avenue  Sewer,  169  Pa.  433,  Fifty-fourth  Street,  166  Pa.  8,  and 
Beechwood  Avenue,  179  Pa.  490,  were  cases  of  assessments  to 
pay  *'  costs  and  expenses,"  and  were  limited  to  the  line  of  the 
improvement.  The  same  principle  has  also  been  applied  in  the 
cases  of  Verona  Borough,  4  Pa.  Superior  Ct.  608,  and  Orkney 
Street,  9  Pa.  Superior  Ct.  604;  194  Pa.  426.  Cases  are  not 
wanting,  however,  to  show  that  assessments  of  benefits  to  pay 
for  damages  caused  in  the  exercise  of  "eminent  domain  "  have 
been  made  outside  of  the  strict  line  of  improvement:  McMas- 
ters  V.  Com.,  3  Watte,  292 ;  Hancock  Street,  18  Pa.  26 ;  Chest- 
nut Avenue,  68  Pa.  81 ;  Main  Street,  137  Pa.  690 ;  Hansberry 
Street,  7  Pa.  Dist.  Repr.  606. 

Lands  not  on  the  line  of  the  improvement  may  be  damaged 
by  the  grading  of  a  street :  Mellor  v.  Philadelphia,  160  Pa.  614. 

Lands  not  on  the  part  of  a  street  vacated  may  be  damaged : 
In  re  Melon  Street,  182  Pa.  397. 

By  inspection  of  the  map  of  Atlantic  avenue,  it  can  readily 
be  seen  that  were  the  north  end  of  said  street  to  be  vacated  a 
distance  of  189.4  feet,  or  even  put  back  to  the  conditions  exist- 
ing prior  to  ite  recent  opening,  with  a  twenty-foot  alley,  that  the 
properties  nearby  fronting  on  the  other  parte  of  said  street 
would  be  veiy  much  depreciated  in  value  and  damaged ;  and 
conversely,  the  opening  must  be  of  a  pecuniary  and  special 
benefit,  and  a  benefit  with  reference  to  which  there  can  be  no 
presumption  arising,  that  the  land  has  contributed  prior  bene- 
fite,  inasmuch  as  the  street  is  now  for  the  first  time  become  a 
part  of  a  city  improvement.  It  is  inconsistent,  in  view  of  the 
decision  in  In  re  Melon  Street,  to  say  that  the  additional  mode 
of  ingress  and  egress  to  and  from  Atlantic  avenue  is  not  a 
special  benefit :  Orkney  Street,  9  Pa.  Superior  Ct.  604 ;  10  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.),  1176,  note  2 ;  Aswell  v.  Scran- 
ton,  176  Pa.  181. 

The  pith  of  this  case  is  then  whether  the  reasoning  of  this 
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court  in  Orkney  Street,  9  Pa.  Superior  Ct.  604,  will  apply. 
There  is  no  original  improvement  here,  and  so  there  is  no  such 
thing  as  bearing  the  original  cost  of  the  improvement. 

To  concede  the  power  of  assessing  for  one  extension  may  be 
a  dangerous  precedent,  but  this  agreement  cannot  apply  to  a 
street  in  the  original  laying  out  thereof  by  the  city.  If  it  does, 
then  public  improvements  in  the  way  of  opening  and  widening 
of  streets  must  necessarily  be  hindered  and  thwarted. 

We  are  not,  therefore,  within  the  reason  of  the  rule  as  laid 
down  in  In  re  Orkney  Street,  and  the  assessments,  being  made  on 
the  line  of  the  improvement,  the  court  below  erred  in  striking 
them  off,  inasmuch  as  the  properties  were  peculiarly  benefited 
thereby.  We  contend  that  this  is  not  such  a  case,  as  the  court 
can  declare,  as  a  matter  of  law,  that  no  benefits  can  accrue,  and 
therefore  the  case  was  for  the  viewers. 

2>.  B.  Kurtz^  with  him  L.  T.  Kurtz^  for  appellees. — Where 
one  sells  and  conveys  lots  according  to  apian  which  shows  them 
to  be  on  streets,  he  must  be  held  to  have  stamped  upon  them 
the  cliaracter  of  public  streets.  This  is  sufficient  to  prove  a 
dedication  of  the  street  to  public  use. 

Not  only  can  the  purchasers  of  lots  abutting  thereon  assert 
this  character  of  public  streets,  but  all  others  in  the  general 
plan  may  assert  the  same.  The  proprietor  is  in  no  condition 
to  revoke  this  dedication  afterwards :  In  re  Opening  of  Pearl 
Street,  111  Pa.  666. 

The  only  practical  legal  effect  or  consequence  of  the  ordi- 
nance locating  Atlantic  avenue  was  to  chitnge  this  twenty-foot 
alley,  189.4  feet  in  length,  into  a  street  of  forty  feet  in  width  ; 
and  this  was  all  the  improvement  or  change  effected  by  said 
ordinance,  and  for  the  said  improvement,  the  assessment  of 
damages  of  11,200  was  evidently  made  to  compensate  for  the 
appropriation  of  the  additional  land  taken  therefor. 

And  we  contend  that  assessments  for  benefits  to  pay  said 
damages  can  be  assessed  only  upon  properties  which  adjoin  or 
abut  upon  said  improvement. 

No  assessment  for  benefits  resulting  from  opening  of  a  street, 
theretofore  terminating  as  a  cul  de  sac,  can  be  legally  imposed 
upon  properties  not  abutting  upon  the  line  of  the  improvement 
as  projected  and  which  is  subject  of  the  improvement. 
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The  Act  of  April  1, 1864,  P.  L.  206,  in  so  far  as  it  confers 
or  attempts  to  confer  power  to  assess  benefits  for  municipal  im- 
provements upon  properties  not  abutting  upon  the  line  thereof 
is  unconstitutional :  In  re  Orkney  Street,  9  Pa.  Superior  Ct. 
604. 

Where  a  street  terminating  in  a  cul  de  sac  is  opened  and  ex- 
tended, no  assessment  for  benefits  resulting  from  the  opening 
of  the  street  can  be  assessed  upon  the  properties  abutting  upon 
that  portion  of  the  street  which  previously  terminated  in  the 
cul  de  sac. 

Opinion  by  Rice,  P.  J.,  July  26,  1900 : 

Prior  to  tlie  dedication  to  which  we  are  about  to  refer,  there 
was  an  alley  twenty  feet  wide  extending  south  from  Washing- 
ton street  a  distance  of  189.4  feet.  The  owners  of  the  land  ly- 
ing to  the  south  of  the  terminus  of  the  alley  plotted  the  same 
into  lots,  streets  and  alleys  and  sold  the  lots  accoixling  to  the 
recorded  plan.  One  of  the  streets  thus  laid  out,  dedicated  and 
opened  to  public  use  was,  practically,  an  extension  of  the  alley, 
but  instead  of  corresponding  in  width  to  the  alley  it  was  forty 
feet  wide.  This,  we  infer  from  the  statements  in  the  paper- 
books,  was  an  opened  traveled  way  forty  feet  wide  at  the  time 
of  the  institution  of  these  proceedings  and  had  been  for  several 
years.  It  does  not  appear  that  it  has  ever  been  accepted  by 
the  city.  The  situation  is  represented  with  sufficient  accuracy 
for  present  purposes  by  the  accompanying  draft. 

By  ordinance  approved  March  24,  1898,  the  city  councils 
** located  and  established"  Atlantic  avenue  as  beginning  at 
Washington  street  and  extending  thence  by  courses  and  dis- 
tances to  the  other  terminus  of  the  dedicated  street,  "  and  of  the 
width  of  forty  feet  throughout,"  and  by  an  ordinance  approved 
May  31, 1899,  they  directed  that  the  street  as  theretofore  or- 
dained and  established,  "  be  opened  throughout,  and  the  dam- 
ages caused  thereby  be  assessed  upon  the  property  benefited  in 
the  manner  provided  by  law."  The  land  actually  taken  by  the 
proceeding  was  a  strip  189.4  feet  long  and  twenty  feet  wide. 
For  this  the  viewers  awarded  to  the  owner  $1,200  as  damages, 
and  assessed  against  him  $100  as  benefits.  The  remaining 
$1,100  they  assessed  as  benefits  against  the  owners  of  lots  abut- 
ting on  the  street,  including  not  only  those  abutting  on  the  alley 
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that  was  widened,  but  also  those  abutting  on  that  part  of  the 
street  not  widened.  The  latter  filed  exceptions,  which  the 
court  sustained,  and  from  that  order  this  appeal  was  taken. 

The  sale  of  lots  according  to  a  plan  which  shows  them  to  be 
on  a  street  implies  a  grant  or  covenant  to  the  purchaser  that  the 
street  shall  be  forever  open  to  the  use  of  the  public,  and  oper- 
ates as  a  dedication  of  the  street  to  public  use.  The  right  pass- 
ing to  the  purchaser  is  not  the  mere  right  that  he  may  use  it, 
but  that  all  persons  may  use  it.  Such  dedication  of  the  street 
by  recording  a  plan  and  selling  lots  accolding  to  the  plan  op- 
erates as  a  relinquishment  of  all  claims  for  damages  for  the 
use  of  the  land  within  the  lines  of  the  street  for  street  purposes, 
and  no  claim  therefor  can  be  sustained  unless  the  street  is 
within  the  provisions  of  the  Act  of  May  9,  1889,  P.  L.  173. 
It  is  not  pretended  that  this  street  is  within  the  provisions  of 
that  act  "  Such  dedication  was  said  in  Heckerman  v.  Hummell, 
19  Pa.  64,  to  be  a  contract  with  the  public.  The  distinction  be- 
tween the  sale  of  lots  according  to  a  plan  made  by  the  owner 
upon  which  the  streets  are  laid  out  and  the  mere  reference  in 
aid  of  description  to  streets  projected  by  the  municipality  is 
manifest.  In  the  former  case  the  inference  of  dedication  arises, 
in  the  latter  it  does  not : "  Fell,  J.,  in  Quicksall  v.  Philadel- 
phia, 177  Pa.  801.  See  also  Higgins  v.  Sharon  Borough,  6  Pa. 
Superior  Ct  92,  and  cases  there  cited.  It  follows  that  the  ex- 
ceptants were  not  in  a  position  to  claim  damages  by  reason  of 
the  taking  of  the  land  upon  which  their  lots  fronted,  although 
it  must  be  conceded  that  their  title  went  to  the  middle  of  the 
street.  Nor,  in  view  of  the  provisions  of  the  act  of  1891  re- 
quiring the  viewers  to  report  the  damages  and  benefits  sepa- 
rately, is  it  possible  to  assume  that  anything  was  allowed  them 
as  damages  by  way  of  off-set  to  the  benefits.  For  aught  we 
know,  if  they  had  been  allowed  compensation  as  if  this  were 
the  opening  of  a  new  street  and  not  the  mere  formal  acceptance 
of  a  street  already  opened  and  dedicated  by  the  landowners, 
their  damages  would  have  been  equal  to  any  special  or  peculiar 
benefits  they  received.  As  a  result  of  an  approval  of  the  re- 
port of  viewers  they  would  have  been  compelled  to  pay  in  relief 
of  the  city,  over  three  fouiiihs  of  the  cost  of  a  particular  part  of 
the  improvement,  although,  so  far  as  appears,  they  had,  by  dedi- 
cation of  their  land,  contributed  their  full  share  of  the  cost  of 
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the  whole  improyement.  Certainly,  if  the  widening  of  the 
alley  and  the  acceptance  of  the  dedicated  street  had  been  sep- 
arate proceedings  there  would  have  been  no  possibility,  under 
the  late  decisions,  of  assessing  the  cost  of  the  former  improve- 
ment upon  the  owners  of  land  fronting  on  the  dedicated  street. 
We  are  not  convinced  that  a  different  rule  applies  because  the 
city  saw  fit  to  include  both  in  one  ordinance.  The  particular 
improvement  from  which  the  damages  accrued  was  the  taking 
of  a  strip  twenty  feet  wide  and  189.4  feet  long  in  widening 
the  alley,  so  as  to  make  it  conform  in  width  with  the  opened 
street  dedicated  by  the  owners.  No  other  land  was  taken,  nor 
was  any  physical  change  made  or  contemplated  in  the  street, 
except  as  above  stated.  This  is  not  a  case,  where,  in  apprehen- 
sion of  a  taking  by  the  municipality,  the  landowner  throws 
out  his  land  to  the  public  for  the  purpose  of  escaping  assess- 
ment, and  we  need  not  consider  whether  in  such  a  case  the  at- 
tempt would  be  successful.  So  far  as  the  facts  are  concerned, 
the  case  is  very  imperfectly  presented,  but  as  we  understand 
them,  it  does  not  differ  in  principle  from  the  Orkney  Sti-eet 
Case,  9  Pa.  Superior  Ct.  604 ;  s.  c.  194  Pa.  426,  and  the  class  to 
which  it  belongs.  See  also  William  Street,  13  Pa.  Superior  Ct. 
266.  The  learned  judge  of  the  court  below  in  passing  on  the 
exceptions  said :  "  The  facts  are  familiar  to  us  "  (evidently 
the  case  was  submitted  without  much  regard  to  technical  for- 
mality of  proof)  "  and  the  location  also.  As  we  view  the  law  we 
believe  the  only  properties  that  are  specially  benefited,  and  in 
such  a  position  to  be  assessed  with  benefits  by  the  opening  of 
this  street,  are  those  properties  that  are  adjacent  and  abutting 
thereon, to  wit:  ....  these  being  the  only  properties  adjacent 
to  or  adjoining  the  lands  taken."  We  cannot  say  that  there 
was  error  in  this  conclusion ;  and  in  arriving  at  this  result  we 
have  not  taken  into  consideration  the  allegation  in  the  appellee's 
paper-book  that  in  1874  the  street  in  question  became  a  pub- 
lic road  or  highway  by  proceedings  in  the  quarter  sessions 
under  the  general  road  law. 
The  order  is  affirmed. 
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Strause  v.  Braunreuter. 

AcUon  against  joini  defendarUs^Effect  of  death  of  one  defendant. 
Literally  and  strictly,  upon  the  death  of  a  party  to  the  record,  jointly 
saed  with  others,  the  further  progress  of  the  action  against  his  estate  is 
the  same  as  if  he  had  been  sued  separately,  but  a  liberal  construction  of 
the  Act  of  March  22,  1861,  P.  L.  186,  permits  the  plaintiff  to  biing  in  the 
executor  or  administrator  and  proceed  against  him  and  the  survivor  at  the 
same  time  to  judgment. 

Husband  and  wife — Codefendants— Death  of  husband— Evidence— C on- 
fexsionof  judgment  by  administrator— Joinder  of  issues — Practice,  C  P. 

In  a  suit  against  husband  and  wife  upon  a  joint  promissory  note  in  which 
the  administrator  of  the  husband,  having  been  made  a  party,  confessed 
judgment  for  the  full  amount  of  the  plaintiffs  claim,  it  was  error  to  direct 
the  jury  to  be  sworn  generally  to  try  the  issue  joined,  there  being  no  issue 
joined  between  the  plaintiff  and  the  administrator,  and  improper  fuither 
because  the  manifest  purpose  of  the  plaintiff  in  having  the  jury  sworn  in 
that  way  was  to  close  the  mouth  of  the  wife  as  defendant  in  the  issue,  and 
anneeessai7,  because  upon  a  verdict  being  rendered  against  the  defendant 
in  the  issue,  the  court  could  liave  entered  the  proper  final  judgment  against 
both  defendants. 

Evidence — Party  dead— Adverse  interest — Husband  and  toife. 
In  a  suit  against  husband  and  wife,  makers  of  a  joint  note,  where  upon 
the  death  of  the  husband  the  husband's  administrator  confesses  judgment, 
the  wife  has  no  interest  adverse  to  any  right  of  the  deceased  party  to  the 
note  which  had  passed  to  the  administrator ;  under  such  circumstances  the 
wife  is  a  competent  witness  in  the  issue  which  remains  to  be  determined. 

Evidence — Lost  paper— Requisite  degree  of  diligence. 

The  degree  of  diligence  to  be  used  in  tbe  search  for  lost  papers  before 
secondary  evidence  can  be  given  of  their  contents  must  'depend  largely 
upon  the  circumstances  of  the  case.  The  loss  or  destruction  of  the  docu- 
ment need  not  be  proved  beyond  the  possibility  of  mistake ;  it  is  sufficient 
if  the  party  offering  parol  proof  show  such  diligence  as  is  usual  with  good 
business  men  nnder  the  circumstances. 

Argued  May  9, 1900.  Appeal,  No.  24,  March  T.,  1900,  by 
defendant,  in  suit  of  Joseph  Strause,  manager,  against  Elise 
Braunreuter,  from  judgment  of  C.  P.  Adams  County,  Aug.  T., 
1895,  No.  87,  on  verdict  for  plaintiff.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Reversed.    Opinion  by  Rice,  P.  J. 

Assumpsit.    Before  Swopb,  P.  J. 

It  appears  from  the  record  that  this  was  an  action  brought 
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on  a  promissory  note  signed  by  Adam  Braunreuter  and  Elise 
Braunreuter,  his  wife.  The  husband  having  died  his  adminis- 
trator was  substituted  on  the  record  and  he  confessed  judg- 
ment for  the  full  amount  of  the  plaintiffs  claim. 

The  case  had  been  tried  previously,  had  gone  to  the  Superior 
Court  on  appeal  and  is  reported  in  4  Pa.  Superior  Ct.  268. 

The  court  directed  the  jury  to  be  sworn  to  try  the  issue 
generally  between  plaintiff  and  Elise  Braunreuter  and  Hanson 
Pfeffer,  administrator  of  Adam  Braunreuter,  deceased,  defend- 
ant. 

As  the  trial  proceeded  it  was  developed  that  the  alleged  note 
was  lost  and  proof  of  the  note  and  its  contents  was  allowed 
without  any  proof  of  a  search  for  the  note  by  the  holder  of  the 
note,  Joseph  Strause,  manager,  and  defendant  objected  to  the 
evidence  until  such  search  was  proven  by  the  party  to  the  rec- 
ord. The  court  admitted  the  evidence  and  an  exception  was 
allowed  defendant. 

The  widow  was  called  to  the  stand  and  an  offer  was  made  to 
prove  by  her  that  on  September  17,  1894,  she  signed  a  note  of 
f  750,  payable  to  Joseph  Strause,  manager ;  that  she  signed  the 
note  at  the  request  of  her  husband  as  security  on  the  note ;  that 
the  debt  was  not  her  debt ;  that  the  loan  was  not  made  by  her, 
and  that  her  only  liability  on  the  note  as  made  was  one  of  sure- 
tyship, and  that  she  has  no  interest  whatever  in  the  note  upon 
which  suit  has  been  brought. 

This  offer  was  objected  to  by  the  plaintiff  for  the  reason 
that  it  appearing  that  the  witness  is  the  widow  of  Adam  Braun- 
reuter, deceased,  and  this  jury  having  been  sworn  generally  to 
try  the  issue  between  the  defendant  on  the  stand  and  the  es- 
tate of  her  deceased  husband  through  its  administrator,  Han- 
son Pfeffer,  she  is  incompetent  to  testify  as  to  anything  that 
occurred  in  the  lifetime  of  Adam  Braimreuter,  so  far  as  it  re- 
lates to  the  consideration  of  the  signing  of  this  note. 

The  court  overruled  this  offer  and  as  no  other  testimony  was 
offered  for  defendant  directed  the  jury  to  return  a  verdict  in 
favor  of  plaintiff  and  against  defendant  for  $905.50. 

Other  material  facts  appear  in  the  opinion  of  the  court. 

Defendant  appealed. 

Errors  aaigned  among  others  were  (8)  in  directing  the  jury 
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upon  the  trial  to  be  sworn  generally  to  try  an  issue  between 
Joseph  Strause,  manager,  plaintiff,  and  Elise  Braunreuter  and 
Hanson  Pfeffer,  administrator  of  Adam  Braunreuter,  deceased, 
defendants,  when  the  said  Hanson  Pfeffer,  administrator  of 
Adam  Braunreuter,  deceased,  was  not  then  a  party  to  the  action 
and  record  and  issue,  when  said  administrator  had  never  pleaded 
to  any  issue  in  any  action  with  the  said  plaintiff,  when  there  was 
no  plea  of  record  on  the  part  of  the  said  administrator  and  when 
there  was  a  confession  of  judgment  of  record^  by  said  adminis- 
trator in  favor  of  the  said  plaintiff  and  against  the  estate  of  his 
intestate.  (6)  In  refusing  to  allow  Elise  Braunreuter  to  testify. 
The  only  parties  of  record  to  the  action  were  Joseph  Strause, 
manager,  plaintiff,  and  Elise  Braunreuter,  defendant,  both  liv- 
ing parties  and  both  competent  to  testify.  It  was  error  to  ex- 
clude Elise  Braunreuter  as  incompetent  under  section  5,  clause 
(e)  of  the  act  of  1887  and  the  court  erred  in  not  having  held 
that  she  was  a  competent  witness  for  all  purposes  material  to  the 
issue  between  the  living  plaintiff  and  herself,  the  defendant. 
The  swearing  of  the  jury  to  try  issue  between  Joseph  Strause, 
manager,  plaintiff,  and  Elise  Braunreuter  and  Hanson  Pfeffer, 
administrator  of  Adam  Braunreuter,  deceased,  defendant,  was 
an  unwarranted  instruction  on  the  part  of  the  court  and  with- 
out any  authority  in  the  premises.  Hanson  Pfeffer,  adminis- 
trator of  Adam  Braunreuter,  the  deceased,  by  his  confession 
of  judgment  of  record  and  by  the  want  of  a  plea  of  record  was 
not  a  party  to  the  action  and  record  and  it  was  a  legal  impossi- 
bility for  the  court  to  have  sworn  the  jury  as  was  done.  This 
invention  for  the  purpose  of  creating  a  situation  whereby  Elise 
Braunreuter  might  be  declared  an  incompetent  witness,  in  con- 
travention of  the  decree  of  the  Superior  Court,  handed  down 
in  Strause  v.  Braunreuter,  4  Pa.  Superior  Ct.  263,  was  such 
manifest,  wilful,  arbitrary  and  unjustifiable  error,  as  demands 
the  attention  and  reversal  of  the  appellate  court,  in  order  that 
Elise  Braunreuter,  defendant,  may  receive  such  legal  protection 
and  justice  as  she  is  entitled  to. 

Wm.  McClean^  with  him  Wm.  Arch.  Mc  Clean  and  William 
Hernh^  for  appellant. — ^The  Superior  Court  held  that  the  ruling 
of  the  court  below  that  Elise  Braunreuter  was  an  incompetent 
witness  under  clause  (c),  section  6  of  the  Act  of  May  23, 1887, 


Digitized  by 


Google 


128  STRAUSE  v,  BRAUNRKUTER. 

Arguments.  [U  Pa.  Superior  Ct. 

P.  L.  158,  was  error :  Strause  v.  Braunreuter,  4  Pa.  Superior 
Ct.  263. 

The  third  assignment  of  error  must  be  sustained,  for  the 
court  could  not  direct  the  jury  to  be  sworn  to  try  issue  be- 
tween Joseph  Strause,  manager,  plaintiff,  and  Elise  Braun- 
reuter and  Hanson  Pfeflfer,  administrator  of  Adam  Braun- 
reuter, defendants.  The  estate  of  Adam  Braunreuter  was  not 
a  party  to  the  action  and  issue  pending  and  had  filed  no  plea 
of  record,  but  instead  had  given  a  cognovit  and  the  direction  of 
the  court  in  so  swearing  the  jury  was  an  arbitrary  one  without 
any  authority  whatever  in  the  premises :  Ash  v.  Guie,  97  Pa. 
493;  Campbell  v.  Floyd,  163  Pa.  84,  96;  O'Neal  v.  O'Neal,  4 
W.  &  S.  130 ;  Noble  v.  Laley,  60  Pa.  281. 

The  court  erred  in  admitting  proof  of  the  contents  of  the 
alleged  lost  note,  without  proof  of  a  diligent  search  for  same. 
Proof  of  a  diligent  search  was  not  made  by  Joseph  Strause, 
manager.  He  was  not  called  to  prove  a  search,  nor  was  the 
representative  of  Felix  Adler,  in  the  hands  of  one  of  whom  the 
note  would  be  presumed  to  be,  there  being  no  testimony  of  it 
liaving  passed  into  other  hands.  The  only  proof  of  a  diligent 
search  was  of  a  negative  character,  by  parties  who  testified  that 
they  did  not  have  the  note  and  there  was  no  proof  of  the  note 
having  been  put  or  seen  in  their  possession. 

Lastly,  as  set  out  in  the  fifth  assignment  of  error,  the  court 
below  seems  to  the  appellant  to  have  inexcusably  erred  in  the 
face  of  the  clear  statement  of  the  law  in  Strause  v.  Braunreuter, 
4  Pa.  Superior  Ct.  263,  in  refusing  to  permit  Elise  Braun- 
reuter to  testify,  and  holding  her  incompetent  to  testify  under 
clause  (e),  section  6  of  the  act  of  May  13, 1887,  in  contraven- 
tion of  the  judgment  of  the  Superior  Court  to  the  contrary. 

It  makes  no  difference  to  this  issue  that  Adam  Braunreuter, 
the  maker  of  the  note,  is  dead.  As  said  in  Ash  v.  Guie,  97  Pa. 
493,  the  further  progress  of  the  action  against  his  estate  is  the 
same  as  if  he  had  been  sued  separately.  Even  if  the  matter 
must  be  further  considered  in  the  light  of  his  death,  the  ques- 
tions arising  as  indicated  by  Judge  McPhebson  must  be  an- 
swered in  the  negative. 

Under  the  authorities  of  Strause  v.  Braunreuter,  4  Pa.  Supe- 
rior Ct.  263,  a  ruling  the  Supreme  Court  follows  in  Rine  v. 
HaU,  187  Pa.  264,  Bank  v.  Henning,  171  Pa.  399,  Tiymby, 
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Hunt  &  Co.  V.  Andress,  175  Pa.  6,  and  Spott's  Estate,  166  Pa. 
281,  Elise  Braunreuter  was  a  competent  witness  beyond  all 
question  in  the  issue  joined  in  the  action  between  Joseph 
Strause,  manager,  plaintiff,  and  Elise  Braunreuter,  defendant, 
and  it  was  en-or  to  have  excluded  her. 

Wm.  MeSherry^  for  appellee. — A  liberal  construction  of  the 
statute,  March  22,  1861,  P.  L.  186,  permits  the  plamtiff  to 
bring  in  the  executor  and  administrator :  Ash  v.  Guie,  97  Pa. 
493. 

Nor  was  it  error  to  swear  the  jury  as  to  the  remaining  de- 
fendant, the  others  having  confessed  a  general  judgment ;  such^ 
a  judgment  is  interlocutory  only  and  the  damages  remain  to  be 
assessed.  When  an  interlocutory  judgment  is  entered  against 
one,  the  writ  of  venire  tarn  ad  triandum  quam  ad  inquirendum, 
in  pmctice  is  seldom  issued,  but  it  is  usual  to  swear  the  jury 
trying  the  case  to  assess  the  damages  also  against  the  former : 
Noble  V.  Laley,  50  Pa.  281. 

If  plaintiff  had  accepted  the  confession  of  judgment  of  De- 
cember 29, 1897  or  March  17, 1898,  ha  would  have  been  barred 
from  proceeding  against  Elise  Braunreuter. 

The  court  did  not  err  in  directing  the  jury  upon  the  trial  to 
be  sworn  generally,  as  alleged  in  the  third  assignment  of  error. 

He  was  a  party  to  the  suit,  and  the  jury  were  properly  sworn 
to  determine  the  amount  of  his  liability,  which  could  only  be 
ascertained,  as  a  matter  of  fact,  by  a  verdict  of  the  jury:  Noble 
V.  Laley,  60  Pa.  281. 

It  is  a  matter  for  the  trial  judge  to  determine  the  necessary 
amount  of  proof  to  supply  lost  papers. 

If  Mrs.  Braunreuter  and  her  husband  were  both  living  she 
could  not  testify  in  a  suit  against  both  that  she  was  only  a  surety 
on  this  note  and  he  the  principal,  because  she  would  be  testify- 
ing against  her  husband,  which  is  forbidden  by  clause  (c),  para- 
graph 5,  of  the  act  of  May  23, 1887. 

Mrs.  Braunreuter  is  also  incompetent  under  the  authority  of 
Kyte  V.  Foran,  167  Pa.  252.  She  has  an  adverse  interest  to 
the  decedent  and  is  incompetent  to  testify  to  matters  occurring 
prior  to  the  decedent's  death. 

This  case  was  very  different  from  the  status  it  was  in  when 
before  the  Superior  Court  before.  Then  the  legal  representative 
Vol.  XIV— 9 


Digitized  by 


Google 


130  STRAUSE  v.  BRAUNRELTER. 

Arguments — Opinion  of  the  Court.  [14  Pa.  Superior  Ct. 

was  not  a  party  to  the  record ;  now  he  is.  It  also  differs  from 
the  cases  of  Rine  v.  Hall,  187  Pa.  264,  Bank  v.  Henning,  171 
Pa.  399,  Tiymby  v.  Andress,  176  Pa.  6,  and  Spott's  Estate,  166 
Pa.  281,  in  this  that  in  all  those  cases  the  witnesses  were  not 
adverse,  but  favorable  to  the  estate  of  the  decedent ;  here  she 
is  adverse. 

Mrs.  Braunreuter  is  an  incompetent  witness  imder  the  au- 
thority of  Brady  v.  Reed,  87  Pa.  Ill,  and  Crouse  v.  Staley,  8 
W.  N.  C.  83. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

This  was  an  action  upon  a  joint  promissory  note  executed  by 
Adam  Braunreuter  and  Elise  his  wife.  Adam  died  in  August, 
1896.  Afterwards  Elise  pleaded  the  general  issue  and  cover- 
ture and  on  the  trial  of  that  issue  verdict  was  rendered  against  her. 
On  appeal  the  judgment  was  reversed  because  the  court  had 
erroneously  refused  to  let  her  testify :  Strause  v.  Braunreuter, 
4  Pa.  Superior  Ct.  263.  After  the  return  of  the  record  to  the 
court  below,  the  plaintiff  suggested  the  death  of  Adam  and  is- 
sued a  scire  facias  to  his  administrator  to  show  cause  why  he 
should  not  be  made  a  party  defendant.  The  administrator  filed 
an  answer  in  which  he  objected  to  being  made  a  party,  because, 
(1)  "  the  parties  thereto  would  not  be  similar  to  those  in  the 
case  in  which  a  venire  facias  de  novo  was  awarded ;  (2)  the 
purpose  of  the  plaintiff  in  making  him  a  party  was  to  make 
Elise  Braunreuter  an  incompetent  witness ;  (3)  he  had  no  de- 
fense to  the  action."  "  Literally  and  strictly,  upon  the  death  of 
a  party  to  the  record,  jointly  sued  with  others,  the  further  prog- 
ress of  the  action  against  his  estate  is  the  same  as  if  he  had 
been  sued  separately.  A  liberal  construction  of  the  statute" 
(Act  of  March  22,  1861,  P.  L.  186)  "permits  the  plaintiff  to 
bring  in  the  executor  or  administrator,  and  proceed  against  him 
and  the  survivor  at  the  same  time  to  judgment:"  Ash  v.  Guie, 
97  Pa.  493 ;  Dingman  v.  Amsink,  77  Pa.  114;  Githers  v.  Clarke, 
158  Pa.  616.  We  are  of  opinion,  therefore,  that  none  of  the 
objections  set  up  in  the  administrator's  answer  was  sufiScient 
to  prevent  the  plaintiff  from  bringing  him  in  and  making  him 
a  party  to  the  action.  But  he  accompanied  this  answer  with  a 
paper  in  which  he  appeared,  quoting  therefrom,  "  to  the  scire 
facias  to  show  cause  why  he  should  not  be  made  a  party  defend- 
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ant  to  the  action  of  plaintiff  founded  upon  a  certain  note  of 
which  Adam  Braunreuter  is  the  maker  and  Elise  Braunreuter 
is  the  security  "  and  confessed  judgment  in  favor  of  the  plain- 
tiff "for  the  sum  of  $760  with  interest  from  September  17, 
1894/'  the  full  amount  of  the  plaintiff's  claim.  Later,  the  court 
filed  an  opinion  in  which  it  was  held  that  the  foregoing  con- 
fession of  judgment  was  premature  and  irregular  because  it 
was  entered  before  the  formal  order  substituting  the  adminis- 
trator had  been  made.  The  court  thereupon  made  the  order 
of  substitution,  and  it  would  seem  from  the  docket  entries, 
although  the  order  is  not  printed,  struck  off  the  confession. 
We  remark  in  passing  that  the  paper  filed  by  the  administrator 
might  properly  be  regarded  as  sufficient  to  give  the  court  jur- 
isdiction and  to  validate  the  judgment  against  the  estate  al- 
though no  formal  order  of  substitution  has  been  made  at  that 
time.  In  view,  however,  of  the  subsequent  proceedings,  the 
ruling  that  it  was  premature  becomes  unimportant.  Not  dis- 
couraged by  the  obstacles  interposed  to  prevent  him  from  con- 
fessing the  action  and  giving  the  plaintiff  what  he  asked,  a  judg- 
ment, the  administrator  followed  the  suggestion  made  in  the 
opinion  of  the  court  below  and  again  confessed  judgment  for 
the  full  amount  of  the  plaintiff's  claim.  This  he  undertook  to 
liquidate  by  adding  the  interest  to  date  of  confession  and  con- 
fessing judgment  for  the  gross  sum  together  with  interest 
thereon  from  date  of  confession.  This  was  not  satisfactory 
to  the  plaintiff,  and  he  thereupon  moved  the  court  to  strike  off 
the  confession  *'  for  the  reason  that  it  is  illegally  confessed  and 
will  deprive  the  plaintiff  of  his  just  rights  in  this  case  if  allowed 
to  stand,"  and  also  moved  for  a  rule  on  the  administrator  to 
plead.  The  administrator  filed  an  answer  in  which  he  said, 
inter  alia,  "  that  having  no  available  defense  to  make  to  the 
action,  instead  of  proceeding  to  trial  and  incurring  expenses 
which  he  has  no  funds  to  defray  or  of  allowing  judgment  to 
pass  against  him  by  default,  he  has  given  the  plaintiff  a  written 
confession  of  the  action,  and  filed  the  same  of  record  after  the 
order  made  by  the  court  March  9,  1898,  for  the  substitution  of 
the  administrator  and  agreeably  to  the  said  order  of  court. 
That  this  confession  is  given  before  and  without  any  plea,  for 
the  amount  of  the  entire  claim  of  the  plaintiff  as  set  out  in  his 
statement.     That  an  arbitrary  and  illegal  power  is  attempted 
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to  be  invoked  by  the  plaintiff  to  compel  the  administrator  to 
plead,  for  which  there  is  no  warrant  in  law,  justice  or  reason, 
as  the  administrator  has  no  plea  to  plead ;  that  the  statutory 
pleas  by  him  to  the  action  would  be  untrue  and  unfair  to  the 
court  and  himself  and  that  he  has  an  indisputable  right  to  con- 
fess the  action."  The  learned  judge  very  properly  took  the 
same  view  and  refused  to  strike  off  the  confession  or  to  compel 
the  administrator  to  plead*  He  held,  however,  that  the  liqui- 
dation of  the  judgment  before  the  determination  of  the  issue  be- 
tween the  plaintiff  and  Elise  Braunreuter  was  premature,  and 
therefore,  made  the  following  order :  "  And  now,  June  29, 1898, 
the  confession  of  judgment  of  March  17,  1898,  is  allowed  to 
stand  as  an  interlocutory  or  general  confession  of  judgment  for 
the  full  amount  of  the  plaintiff's  claim  described  in  his  declara- 
tion, the  amount  thereof  to  be  liquidated  upon  the  trial  of  the 
issue  against  Elise  Braunreuter."  In  view  of  the  answer  of 
the  administrator,  the  court  was  perfectly  justified  in  thus  ti^eat- 
ing  the  confession.  See  O'Neal  v.  O'Neal,  4  W.  &  S.  130. 
And,  at  any  rate,  as  the  plaintiff  did  not  except  to  tlie  order 
and  as  it  never  was  rescinded,  it  is  perfectly  proper  to  say  that 
when  the  case  was  called  for  trial  the  record  showed  a  general 
judgment  against  the  administrator  for  the  full  amount  of  the 
plaintiff's  claim  as  set  forth  in  his  statement.  Such  being  the 
state  of  the  record,  and  the  counsel  for  Elise  Bmunreuter  who 
were  also  counsel  for  the  administrator  of  Adam  Braunreuter 
objecting,  the  court  directed  the  jury  "to  be  sworn  generally," 
by  which  we  understand  they  were  sworn  as  if  Adam  Braun- 
reuter was  a  party  to  the  issue.  This  was  both  improper  and 
unnecessary — improper  because  the  statute  provides  that  the 
jury  shall  be  sworn  to  "  try  the  issue  joined,"  and  there  was  no 
issue  joined  between  the  plaintiff  and  the  administrator ;  im- 
proper further  because  the  manifest  purpose  of  the  plaintiff  in 
insisting  on  having  the  jury  sworn  in  that  way  was  to  close  the 
mouth  of  the  defendant  in  the  issue,  and  unnecessary,  because 
rpon  a  verdict  being  rendered  against  the  defendant  in  the  issue 
the  court  could  have  entered  the  proper  final  judgment  against 
both  defendants.  Where  judgment  by  default  or  by  confession 
is  entered  against  some  of  the  defendants  and  the  issue  is  tried 
as  to  the  others,  final  judgment  is  entered  against  all  upon  the 
verdict.    The  reason  is  obvious  ;  the  judgment  by  default  or  by 
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general  confession  being  for  the  whole  cause  of  action  con- 
tained in  the  declaration  the  damages  then  become  a  matter 
solely  for  the  court.  A  writ  of  inquiry  is  necessary  only  to  in- 
foiin  the  conscience  of  the  court,  who  may  in  all  cases  dispense 
with  it  if  they  think  proper.  It  is  on  tliis  ground,  that  in  all 
cases  where  the  damages  may  be  ascertained  by  calculation,  it 
is  referred  to  the  prothonotary  to  liquidate  them :  O'Neal  v. 
O'Neal,  4  W.  &  S.  130;  Noble  v.  Laley,  50  Pa.  281;  Weikel 
V.  Long,  55  Pa.  238 ;  Campbell  v.  Floyd,  153  Pa.  84, 96,  97. 

Was  the  defendant,  Elise  Braunreuter,  harmed  by  the  ruling 
complained  of?  She  certainly  was,  if  she  would  have  been  a 
competent  witness  upon  the  trial  of  the  issue  as  made  by  the 
pleadings  and  was  rendered  incompetent  by  the  swearing  of 
tlie  jury  as  if  the  administrator  was  a  party  to  the  issue.  It  is 
to  be  observed,  that,  from  the  outset  of  the  proceedings  to  make 
him  a  party,  the  administrator  contended  that  Elsie  Braun- 
reuter was  a  surety  on  the  note  in  suit ;  therefore,  though  her 
testimony  might  avail  to  prevent  judgment  against  her  it  could 
not  affect  any  right  of  the  deceased  party  which  had  passed  to 
his  administrator  or  to  the  plaintiff.  Again,  the  testimony  she 
offered  to  give  could  in  no  way  affect  the  plaintiff's  judgment 
against  the  administrator.  Her  defense  was  personal  to  her- 
self. If  the  jury  had  been  sworn  to  try  the  issue  joined  be- 
tween the  plaintiff  and  Elise  Braunreuter  and  had  rendered  a 
verdict  in  her  favor,  still  the  confession  would  have  been  un- 
affected, and  after  liquidation,  which  involved  only  a  calculation 
of  interest,  the  plaintiff  would  have  had  a  judgment  for  the 
full  amount  of  his  claim.  In  the  issue  joined  "the  subject  in 
controversy, "  the  "  thing  or  contract  in  action  "  was  the  con- 
tract liability  of  Elise  Braunreuter.  No  right  of  Adam  Braun- 
reuter, the  deceased  party  to  the  note,  was  involved,  directly  or 
indirectly.  She  had  no  interest  adverse  to  any  such  right 
which  had  passed  to  the  plaintiff,  and  in  view  of  the  confession 
of  judgment  by  the  administrator  and  his  solemn  admission  of 
record  in  connection  therewith,  she  had  no  interest  adverse  to 
any  right  of  the  deceased  party  to  the  note  which  had  passed 
to  the  administrator.  Under  these  circumstances  we  think  she 
was  a  competent  witness  in  the  issue  joined.  See  Bank  v. 
Henning,  171  Pa.  399,  Trymby  v.  Andress,  176  Pa.  6,  and  Rine 
V.  Hall,  187  Pa.  264. 
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The  degree  of  diligence  to  be  used  in  the  search  for  lost 
papers  before  secondary  evidence  can  be  given  of  their  contents 
must  depend  largely  upon  the  circumstances  of  the  case.  The 
.  loss  or  destruction  of  the  document  need  not  be  proved  beyond 
the  possibility  of  mistake.  As  stated  by  a  learned  writer :  "  It 
is  not  necessary  to  prove  exhaustively  that  the  paper  exists 
nowhere.  It  is  sufficient  if  the  party  offering  parol  proof  show 
such  diligence  as  is  usual  with  good  business  men  under  the 
circumstances : "  1  Whar.  Ev.  sec.  143 ;  Jones,  Ev.  sec.  213. 
The  inquiry  is  of  a  preliminary  nature  and  is  addressed  to  the 
discretion  of  the  trial  judge.  When  he  is  satisfied  with  the 
proof  the  appellate  court  will  not  reverse  unless  such  proof  is 
manifestly  insufficient:  Gorgas  v.  Hertz,  160  Pa.  638.  We 
cannot  say  that  the  search  for  the  note,  under  all  the  circum- 
stances, was  manifestly  insufficient.  Therefore,  we  do  not  sus- 
tain the  fourth  assignm'ent.  But  as  the  case  is  to  go  back  for 
a  retrial  we  remark,  that  the  proof  would  have  been  more  satis- 
factory, if  the  plaintiff,  the  rightful  custodian  of  the  note,  had 
been  examined. 

There  was  error  in  swearing  the  jury  generally,  as  if  the  ad- 
ministrator was  a  party  to  the  issue  joined,  and  in  excluding 
the  defendant  as  a  witness.  For  these  reasons  the  case  must 
be  sent  back  for  a  retriaL 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Slease  v.  Nay  smith. 

Principal  and  agent— Declarations  and  acta  of  agent  not  evidence  of 
agency. 

Where  the  plaintiff  relies  upon  the  naked  fact  that  the  agent  of  defend- 
ant did  make  a  contract,  the  authority  to  bind  the  principal  cannot  he 
proved  by  the  declarations  of  the  alleged  agent,  nor  by  his  acts  done 
without  the  knowledge  or  authority  of  the  piincipal. 

Agency — Burden  of  proof  to  establi^^h. 

l^e  burden  being  upon  the  plaintiff  to  establish  by  evidence  the  author- 
ity of  the  agent  to  bind  his  principal,  and  no  evidence  whatever  which  is 
recognized  by  law  as  tending  to  establish  that  fact  being  offered,  the  sub- 
mission of  the  question  of  agency  to  the  jury  was  clearly  erroneous. 
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Argued  May  15, 1900.  Appeal,  No.  188,  April  T.,  1900,  by 
defendant,  in  suit  of  Myrtle  Slease  against  Robert  G.  Naysmith, 
from  judgment  of  C.  P.  Armstrong  Co.,  Dec.  T.,  1899,  No.  5, 
on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  J  J.  Reversed.  Opinion 
by  W.  D.  Porter,  J. 

Appeal  from  judgment  of  the  justice  of  the  peace.  Before 
Rayburn,  p.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 

The  court  below  charged  the  jury  in  part  as  follows : 
[Now  if  you  believe  the  testimony  of  Mr.  Henry  and  Miss 
Slease  as  to  what  was  said  by  Mr.  CrismyTe,  tliey  were  led  to 
believe  that  at  that  time  there  was  a  f  1,000  policy  running  from 
the  1st  of  April  for  three  years.  Of  course  the  evidence  here 
does  not  show  that  there  was  a  policy  like  that  in  force,  but  if 
you  believe  that  he  made  that  statement  and  that  was  part  of 
the  consideration  of  the  property  for  this  transfer  for  the  pur- 
pose of  this  case  you  would  consider  it  was  in  existence  as  far 
as  the  claim  of  the  plaintiff  is  concerned.]  [1]  .  .  .  . 

[Now,  under  the  law,  did  Crismyre  have  the  authority  to 
make  the  statements  wliich  he  made  to  Mr.  Henry  in  reference 
to  the  $1,000  insuittnce,  which  you  must  find  from  the  evi- 
dence ;  if  he  did  make  them,  we  say  to  you,  gentlemen,  that  in 
this  case  Mr.  Naysmith,  having  authorized  this  man  to  make 
sale,  there  being  conversations  between  him  and  Miss  Slease 
and  Mr.  Henry  with  reference  to  insurance  and  an  agreement 
to  transfer  the  policies  in  force,  that  he  would  be  bound  by 
tiie  statements  made  by  Mr.  Crismyre  in  reference  to  the  pol- 
icy.] [2] 

[As  we  have  said  to  you  that  there  were  representations 
made  by  Crismyre  as  to  the  transfer  of  this  policy  for  $1,000, 
then  you  would  find  a  verdict  for  the  plaintiff  for  f 57.00,  with 
interest  from  May  26,  1899.]  [4] 

Defendant  submitted  among  others  the  following  point : 
[2.  That  the  acts  and  representations  made  by  the  agent  of 
defendant,  not  having  been  made  known  to  him  or  authorized 
by  him  and  not  being  contained  in  the  written  authority  given 
by  defendant  to  his  agent,  cannot  bind  the  defendant  in  this 
case.     Answer :  That  point  we  refuse.]   [3] 
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Verdict  and  judgment  for  plaintiff  for  $57.00,  with  interest. 
Defendant  appealed. 

Errors  assigned  were  (1,  2,  4,  5)  to  portions  of  the  judge's 
charge,  reciting  same.  (3)  In  refusing  defendant's  second 
point,  reciting  point  and  answer. 

Floy  C.  Jones^  for  appellant. 

Calvin  Rayhum^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900  : 
The  defendant,  by  an  agreement  in  writing,  authorized  Booth 
&  Crismyre,  who  are  real  estate  agents,  to  sell  a  certain  prop- 
erty in  the  borough  of  Ford  City.  The  price  at  which  the 
agents  were  authorized  to  sell,  under  the  agreement,  was  $2,600, 
and  the  terms  were  cash.  A  further  clause  authorized  the 
agents  to  seU,  "  according  to  the  price  and  terms  of  payment 
above  written,  or  any  price  or  terms  which  I  may  authorize 
him  to  accept  other  than  the  above."  There  was  no  evidence 
that  the  defendant  had  ever  authorized  the  agents  to  sell  upon 
any  other  terms.  Crismyre,  acting  for  his  firm,  effected  a  sale 
of  the  property  to  the  plaintiff.  At  the  time  the  negotiations 
were  in  progress  there  was  in  existence  a  policy  of  insurance, 
in  the  sum  of  $500,  upon  the  interest  of  Naysmith,  the  defend- 
ant, in  the  property.  The  equitable  title  was  in  Naysmith,  but 
he  had  not  paid  the  entire  purchase  money  and  the  legal  title 
was  still  held  by  the  Pittsburg  Plate  Glass  Company.  The 
interest  of  the  Pittsburg  Plate  Glass  Company,  being  the  bal- 
ance of  purchase  money  unpaid,  was  insured  in  a  separate 
policy,  in  the  sum  of  $600.  A  deed  was  duly  executed  and 
delivered  to  the  plaintiff,  who  subsequently  brought  this  action, 
claiming  the  right  to  recover  upon  the  following  grounds:  Slie 
alleges  that  during  the  negotiations  Crismyre,  the  agent,  agreed 
that  there  should  be  transferred  to  her,  without  cost,  a  policy  of 
insurance  upon  the  property  for  $1,000,  the  premium  on  which 
had  been  paid  for  three  years  from  the  1st  day  of  April  preced- 
ing. No  policy  in  that  amount  was  delivered  to  her,  nor  was 
any  such  policy  in  existence.  This  action  was  brought  to  re- 
cover the  value  of  such  a  policy  of  insurance  for  the  unexpired 
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portioii  of  the  term  for  which  the  premium  was,  by  the  agent, 
represented  to  have  been  paid.  The  learned  judge  of  the  court 
below  submitted  to  the  determination  of  the  jury  two  questions 
of  feet:  1.  Did  Crismyre,  the  agent  of  defendant,  enter  into 
the  agreement  that  an  insurance  policy  in  the  amount  of  $1,000, 
with  the  premium  paid  for  almost  three  years  in  advance,  should 
be  assigned  and  transferred  to  the  plaintiff?  2.  Did  Crismyre 
have  authority  to  bind  his  principal,  the  defendant,  by  any 
such  agreement? 

As  to  the  first  question  of  fact  there  was  abundant  evidence 
to  warrant  its  submission  to  the  jury.  The  jury  having  found 
that  fact,  it  is  eliminated  from  our  consideration.  In  order  to 
recover,  however,  the  burden  was  upon  the  plaintiff.  In  order 
to  charge  the  defendant,  to  prove  the  authority  under  which  the 
agent  acted,  to  establish  the  agency  and  the  extent  thereof.  It 
was  not  sufficient  that  the  evidence  established  that  the  agent 
was  in  some  capacity  employed  by  the  principal.  It  was  incum- 
bent upon  the  plaintiff  to  produce  evidence  sufficient  to  warrant 
the  finding  that  the  agent  was  authorized  to  represent  the  prin- 
cipal in  the  matter  in  controversy.  This  might  have  been  done 
by  showing  the  agent  to  have  been  authorized  to  represent  the 
principal  in  all  matters,  or  that  he  was  specially  delegated  to  rep- 
resent the  principal  in  the  matter  under  investigation.  There 
was  no  evidence  of  a  general  agency  upon  the  part  of  Crismyre  to 
represent  the  defendant.  The  only  evidence  of  a  delegation  of 
authority  in  this  case  was  the  written  agreement  between  the 
defendant  and  the  real  estate  agents,  which  did  not  authoiize 
the  agents  to  make  any  agreement  whatever  touching  the  sub- 
ject of  insurance.  The  agreement  conveyed  a  simple  authority 
to  sell  a  certain  piece  of  real  estate  for  cash,  at  a  fixed  price. 
In  the  case,  as  presented  to  the  court,  there  was  not  a  scintilla 
of  evidence  upon  which  to  base  a  finding  that  the  defendant 
had  authorized  his  agents  to  make  any  contract  with  regard 
to  insurance.  The  plaintiff  relies  upon  the  naked  fact  that 
the  agent  did  make  a  contract.  The  authority  to  bind  a  prin- 
cipal cannot  be  proven  by  the  declarations  of  the  alleged  agent, 
nor  by  his  acts  done  without  the  knowledge  or  authority  of 
the  principal:  Hays  v.  Lynn,  7  Watts,  624;  Whiting  &  Com- 
pftny  V.  Lake,  91  Pa.  349 ;  Moore  v.  Pattei-son,  28  Pa.  505 ; 
Telephone   Company  v.  Thompson,   112  Pa.   118;    Beal  v. 
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Adams  Express  Company,  13  Pa.  Superior  Ct.  143.  The 
burden  was  upon  the  plaintiff  to  establish  by  evidence  the  au- 
thority of  the  agent  to  bind  his  principal.  The  plaintiff  pro- 
duced no  evidence  whatever  which  is  recognized  by  law  as 
tending  to  establish  that  fact.  The  submission  of  this  ques- 
tion of  fact  to  the  determination  of  the  juiy  was  clearly  erro- 
neous. There  is  no  evidence  whatever  which  indicates  that 
the  defendant  even  knew  that  an  allegation  had  been  made 
that  his  agent  had  made  the  agreement  upon  which  the  plaintiff 
relies,  until  long  after  the  deed  had  been  delivered  and  the 
transaction  closed.  The  evidence  upon  which  the  plaintiff 
attempts  to  establish  a  ratification  of  the  agreement  upon  the  * 
part  of  the  principal,  after  it  had  come  to  his  knowledge,  is  not 
sufficient  for  any  such  purpose.  When  the  plaintiff,  with  her 
attorney,  met  the  defendant,  at  the  oflBce  of  the  Pittsburg  Plate 
Glass  Company,  for  the  purpose  of  closing  the  transaction,  the 
deed  had  already  been  executed  and  acknowledged,  and  was 
ready  for  delivery.  The  defendant  transferred  the  $500  policy 
which  stood  in  his  name.  The  gentleman  who  acted  as  at- 
torney for  the  plaintiff  in  that  transaction  testified  as  follows: 
"Q.  What  did  he  (Naysmith)  say  about  the  old  policy?  Did 
he  say  he  would  transfer  it?  A.  I  don't  remember.  I  told  Mr. 
Naysmith,  '  Of  course,  the  agreement,  you  underatand,  is  that 
these  insurance  policies  are  to  be  transferred.  If  I  close  this  up, 
of  course  you  will  have  to  guarantee  that  you  will  have  them 
transferred,  and  if  any  taxes  you  will  have  to  pay  them.'  He 
says,  *  TJiat  is  all  right.' "  Neither  the  plaintiff  nor  her  attorney 
said  anything  about  the  agreement  which  had  been  made  by 
Crismyre  with  regard  to  the  $1,000  policy,  nor  did  they  in  any 
way  refer  to  any  representations  that  had  been  made  in  regard 
to  the  insurance  by  Crismyre,  nor  did  they  inform  the  defendant 
as  to  the  amount  of  the  policies  which  they  expected  to  receive. 
With  regard  to  those  matters  they  left  the  defendant  entirely 
in  the  dark.  When  they  demanded  a  transfer  of  the  insurance 
policies  he  had  a  right  to  assume  that  they  referred  to  the  in- 
surance policies  which  were  actually  in  force  as  to  the  property 
to  which  the  plaintiff  then  acquired  title,  viz :  the  $600  policy 
which  he  did  transfer,  and  the  $600  policy  held  by  the  Pitts- 
burg Plate  Glass  Company.  The  Pittsburg  Plate  Glass  Com- 
pany subsequently  refused  to  transfer  the  policy  which  it  held, 
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but  canceled  the  same  and  received,  as  the  premium  for  the 
unexpired  period  thereof,  the  sura  of  $5.37,  for  which  amount 
the  defendant  has  never  denied  his  liability.  At  the  trial  in 
the  court  below  the  defendant  undertook  to  prove  a  tender  of 
the  amount  of  $5.37,  which  he  admitted  to  be  due  the  plain- 
tiff, but  the  evidence  as  to  that  tender  was  not  satisfactory. 
The  tender  was  made  after  suit  was  brought  before  the  justice, 
and  it  did  not  include  the  costs  which  had  accrued  up  to  that 
time,  nor  does  that  tender  seem  to  have  been  followed  up  in 
court  in  regular  order.  For  this  reason  the  case  must  go  back 
to  be  retried.  All  of  the  assignments  of  error  are  sustained. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 


Fabel  v.  Mayer. 

Practice,  C.  P.^StaUment— Parol  cofUract^Evidence. 

The  plaintiff  having  declared  upon  an  express  oral  contract  of  sale  of 
certain  chattels  at  prices  agreed  upon,  an  appraisement  list,  not  signed  by 
either  party,  alleged  to  have  been  considered  and  adopted  by  the  parties, 
was  admissible  in  evidence  without  its  having  been  attached  to  plaintiff's 
statement.  The  whole  matter  resting  in  parol  the  paper  was  not  such  a 
contract  as  to  come  within  the  provisions  of  the  Act  of  May  25, 1887,  P.  L. 
271,  requiring  a  copy  thereof  to  be  attached  to  the  statement. 

Evidenccr^ Specific  contract  of  sale. 

The  question  being  whether  defendant  had  or  had  not  purchased  under 
a  parol  contract  certain  chattels  at  a  specified  price,  fixed  in  a  written  in- 
ventory alleged  to  have  been  accepted  as  fixing  value,  evidence  offered 
by  the  defendant  for  the  purpose  of  showing  the  condition  and  value  of 
the  property  was  properly  rejected. 

Argued  May  22, 1900.  Appeal,  No.  175,  April  T.,  1900,  by 
defendant,  in  suit  of  Harry  E.  Fabel  against  Henry  Mayer, 
from  judgment  of  C.  P.  Erie  Co.,  May  T.,  1898,  No.  99,  on 
verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
W.  W.  PoRTBB  and  W.  D.  Pobtbe,  J  J.  Afl&rmed.  Opinion 
by  W.  D.  PoBTBB,  J. 

Assumpsit.    Before  Walling,  P.  J. 

It  appears  from  the  evidence  and  the  record  that  plaintiff 
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sued  to  recover  for  the  price  of  certain  furniture  and  chattels 
sold  by  him  to  defendant,  his  former  landlord,  on  an  alleged 
parol  contract. 

[At  the  trial  the  court  admitted  in  evidence  the  appraise- 
ment of  the  chattels  made  in  contemplation  of  sale  by  plaintiff 
to  another  party  which  was"  not  consummated,  there  being  evi- 
dence tending  to  show  that  this  appraisement  was  accepted  by 
the  parties  to  the  litigation  as  fixing  the  value  of  the  goods  in 
question.]   [2] 

[The  court  rejected  evidence  offered  by  defendant  as  to  the 
condition  and  value  of  the  chattels,  the  specific  price  of  which 
had  been  fixed  in  the  inventory  and  appraisement]   [6-11] 

Verdict  and  judgment  for  plaintiff  for  11,175.09.  Defendant 
appealed. 

Errors  assigned  were  (1,  2)  in  the  admission  of  the  appraise- 
ment as  evidence,  the  same  not  having  been  declared  upon  and 
set  forth  in  plaintiff's  statement  of  claim.  (6-11)  Rejection 
of  evidence  offered  by  defendant  as  to  the  condition  of  the 
chattels,  the  specific  price  of  which  had  been  fixed  in  the  in- 
ventory. 

J.  Ross  Thompson^  for  appellant. — A  declaration  is  the  set- 
ting forth  in  a  legal  and  orderly  manner  the  plaintiff's  cause  of 
complaint :  3  Blackstone's  Commentaries. 

There  is  nothing  to  notify  the  defendant  that  the  gfoods  were 
purchased  in  pursuance  of  any  agreement  further  than  that  of 
an  ordinary  sale  made  between  buyer  and  seller  and  for  the 
value  of  each  article  sold. 

It  is  not  claimed  in  the  statement  that  the  goods  were  pur- 
chased in  a  lump  sum  or  at  a  given  price  for  the  whole,  or  in 
pursuance  of  an  appraisement  taken. 

On  the  trial  of  the  case,  the  plaintiff  offered  in  evidence  the 
appraisement  taken  to  show  the  purchase  and  terms  as  well  as 
the  value  of  the  goods. 

It  will  be  seen  by  this  offer  that  a  written  instrument  was 
claimed  to  be  the  basis  of  the  plaintiff's  claim.  This  appmise- 
ment  was  not  declared  upon  or  referred  to  in  the  statement 
filed. 

Plaintiff's  statement  is  a  substitute  for  a  formal  declaration 
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and  must  exhibit  a  complete  cause  of  action  in  such  clear,  ex- 
press and  unequivocal  language  that  if  material  averment  be 
not  denied  by  the  defendant  judgment  in  default  may  be  en- 
tered :  Byrne  v.  Hayden,  124  Pa.  170. 

The  statement  in  this  case  exhibited  a  complete  cause  of  ac- 
tion for  goods  sold  and  delivered,  but  not  on  any  agreement 
founded  on  an  appraisement  of  which  there  was  nothing  to  put 
defendant  on  notice. 

But  the  procedure  act  of  1887  requires  not  only  a  copy  of 
the  writings  but  a  statement  of  his  case  to  be  filed  by  the 
plaintiff:  Gere  v.  linger,  125  Pa.  644. 

The  defendant  offers  to  show  that  the  articles  in  the  state- 
ment were  not  worth  what  is  claimed  on  the  part  of  the  plain- 
tiff, and  also  to  prove  that  the  defendant  would  not  have 
made  any  such  contract  as  claimed  by  the  plaintiff,  as  per- 
suasive evidence  on  the  subject. 

We  think  the  court  erred  in  rejecting  the  offer  of  this  evi- 
dence, and  tlie  reasons  for  so  doing  are  untenable.  It  will  be 
seen  that  the  objection  is  based  on  the  claim  of  the  contract. 
If  a  contract  then  it  must  have  been  predicated  on  this  appraise- 
ment and  not  the  ordinary  contract  of  bargain  and  sale.  The 
court  is  of  the  opinion  that  the  goods  were  sold  under  an  agree- 
ment to  take  the  goods  under  a  schedule  price  or  that  was  the 
question  to  be  determined  by  the  jury,  when  there  is  nothing 
in  the  narr.  or  statement  to  indicate  that  the  sale  was  so  made. 

Again  we  maintain  that  it  would  be  competent  evidence  to 
strongly  rebut  the  alleged  agreement  to  take  the  goods  at  an 
amount  nearly  four  times  the  actual  value  of  the  goods. 

C.  S.  Burchfield,  for  appellee. — The  appraisement  made  Jan- 
uary 11,  1898,  was  simply  an  item  of  evidence  to  prove  the 
price  and  value  fixed  by  the  parties  on  a  part  of  the  furniture 
included  in  the  sale :  Vicary  v.  Moore,  2  Watts,  451 ;  Spangler 
V.  Springer,  22  Pa.  454. 

In  the  case  of  Malone  &  Son  v.  Phila.  &  Reading  R.  R.,  157 
Pa.  430,  it  was  held  (quoting  from  the  syllabus)  :  "  Where  a 
written  contract  has  been  so  essentially  changed  by  the  parties 
as  to  became  a  parol  contract,  it  is  not  necessary  for  the  plain- 
tiff under  the  Act  of  May  25,  1887,  P.  L.  271,  to  file  a  copy  of 
the  written  contract  with  his  statement,  and  in  such  case  the 
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written  contract  may  be  admitted  in  evidence,  although  no 
copy  was  filed." 

Opinion  by  W.  D.  Pobtbb,  J.,  July  26, 1900: 
The  plaintiff  was  the  owner  of  the  furniture  and  personal 
propei-ty  in  a  hotel  which  he  occupied  under  a  lease  from  the 
defendant.  The  plaintiff,  through  his  agent,  had  been  negotiat- 
ing with  one  Leamy  with  a  view  to  the  sale  of  the  hotel  furni- 
ture, and,  as  a  step  in  that  negotiation,  appraisers  had  been 
agreed  upon,  with  a  view  to  ascertaining  the  value  of  the  va- 
rious chattels  with  regard  to  which  they  were  bargaining.  The 
appraisers  made  a  written  inventory  of  almost  the  entire  prop- 
erty, fixing  the  value  of  each  specific  article.  They  added  to 
the  inventory  a  foot  note  stating  that  the  valuation  of  the  dishes, 
table  linen  and  certain  other  articles  specifically  designated  was 
left  for  future  consideration.  For  some  reason  the  sale  to 
Leamy  was  never  consummated.  After  the  appraisement  had 
been  made,  the  plaintiff  removed  a  portion  of  the  goods  appraised 
from  the  hotel.  The  plaintiff  alleges  that  he  subsequently  sold 
all  the  personal  property  in  the  hotel  to  his  landlord,  tfie  de- 
fendant. The  defendant  denies  that  he  ever  agreed  to  purchase 
goods,  or  pay  for  the  same,  but  he  alleges  that  he  bought  the 
goods  at  a  sale  by  the  constable,  under  a  landlord's  warrant  is- 
sued for  the  collection  of  rent. 

The  plaintiff  declares  upon  an  express  contract  of  sale  of  the 
various  chattels,  at  prices  agreed  upon,  as  set  forth  in  an  item- 
ized statement,  to  the  declaration  attached  and  made  part 
thereof.  In  these  negotiations  the  plaintiff  was  represented  by 
Charles  F,  Mann,  his  agent.  The  agent  of  the  plaintiff  and 
other  witnesses  testified  to  an  oral  contract  entered  into  by  the 
defendant,  in  substance  as  follows :  The  defendant  agreed  to 
buy  and  plaintiff's  agent  agreed  to  sell  all  the  chattels  and  fix- 
tures in  the  house  ;  the  price  to  be  paid  for  the  chattels  which 
had  been  valued  by  the  appraisers  and  specified  in  the  inven- 
tory was  to  be  the  amount  of  that  valuation ;  for  the  articles 
which  had  not  been  appraised  the  defendant  was  to  pay  what 
they  were  worth  in  the  hotel;  the  articles  which  had  been 
valued  by  the  appraisers  but  subsequently  removed  from  the 
hotel  were  not  to  come  within  the  operation  of  this  contract  of 
sale.    They  agreed  that  the  amount  of  rent  for  the  real  estate 
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which  the  defendant  was  to  receive  was  the  rent  for  two  months, 
which  amount  was  to  be  taken  out  of  the  purchase  money  for 
these  chattels.  Evidence  was  produced  that  the  parties  then 
had  the  appraisement  list  before  them,  and  that  when  witnesses 
were  called  up  to  hear  what  they  had  agreed  upon  the  paper 
was  produced  and  the  attention  of  the  witnesses  called  to  it  by 
plaintiff's  agent,  and  that  defendant  thereupon  said  it  was  all 
light.  This  paper  was  clearly  identified  at  the  trial  as  the  same 
which  the  parties  had  before  them  during  their  bargaining,  and 
was  offered  in  evidence  on  behalf  of  plaintiff.  The  defendant 
objected  to  this  evidence  and  the  overruling  of  that  objection 
is  now  made  the  foundation  for  the  first,  second,  seventh  and 
eighth  assignments  of  error.  The  contention  of  the  defendant 
is  that,  under  the  provisions  of  the  Act  of  May  25,  1887,  P.  L. 
271,  a  copy  of  this  paper  ought  to  have  been  attached  to  plain- 
tiff's statement,  and,  because  this  had  not  been  done,  the  paper 
was  not  admissible  in  evidence.  The  paper  was  not  in  itself  in 
any  sense  a  contract.  It  simply  contained  a  list  of  articles  and 
designated  the  value  of  each.  It  was  not  signed  by  any  party, 
it  contained  no  covenants  and  did  not  purport  to  be  even  a  bill 
of  sale.  The  defendant  had  no  connection  with  the  transac- 
tions, with  a  view  to  which  the  appraisement  had  originally 
been  made.  The  oral  evidence  tended  to  establish  that,  in 
making  the  parol  contract,  the  parties,  in  bargaining  as  to  the 
prices  of  the  various  chattels,  agreed  upon  the  figures  which 
they  found  in  this  list.  If  the  p:\rties  themselves  had  fixed  a 
valuation  for  each  specific  chattel  and  had  employed  a  clerk  to 
make  an  inventory  thereof,  as  they  proceeded  with  their  work, 
that  paper  would  be  evidence  as  to  the  prices  agreed  upon  by 
the  parties,  and  any  person  to  whom  they  had  made  declarations 
as  to  its  correctness  would  have  been  competent  to  prove  the 
same.  So  long,  however,  as  that  paper  did  not  embody  any 
covenants  and  remained  unsigned  by  the  parties,  the  whole 
matter  still  rested  in  parol.  It  can  make  no  difference  whether 
such  an  informal  inventory  is  made  by  the  parties  themselves, 
or  adopted  from  the  work  of  others,  the  whole  matter  still  rests 
in  parol,  and  the  paper  is  not  such  a  contract  as  to  come  within 
the  provisions  of  the  act  requiring  a  copy  thereof  to  be  attached 
to  the  statement:  Vicary  v.  Moore,  2  Watts,  461;  Spangler 
V.  Springer,  22  Pa.  454 ;  Malone  <&  Sons  v.  Railroad,  157  Pa. 
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430.  The  paper  was  abundantly  identified,  and,  in  connection 
with  the  oral  evidence*  it  was  both  relevant  and  material ;  in 
its  admission  in  evidence  there  was  no  error. 

The  third,  fourth  and  fifth  specifications  of  error  are  not 
founded  on  any  ruling  of  the  court  upon  the  admission  of  evi- 
dence, nor  upon  the  charge  of  the  court  or  its  answer  to  any 
request  for  instructions.  They  are  simply  statements  of  the 
defendant's  views  as  to  what  the  law  ought  to  be,  have  no 
foundation  in  the  record,  and  cannot  be  considered. 

The  remaining  specifications  of  error  raise  but  one  question. 
The  learned  court  below  rejected  evidence  offered  by  the  de- 
fendant as  to  the  condition  and  value  of  the  chattels,  the  spe- 
cific price  of  which  had  been  fixed  in  the  inventory.  As  to  these 
articles  the  plaintiff  was  not  entitled  to  recover  at  all,  unless 
he  proved  that  the  defendant  had  agreed  to  buy  them  at  a  price 
agreed  upon;  no  evidence  had  been  produced  which  would 
have  entitled  liim  to  recover  upon  any  other  theory.  The  de- 
fendant did  not  offer  to  prove  that  there  had  been  any  mis- 
representation or  fraud  in  the  sale,  nor  was  it  even  suggested 
that  he  was  not  aware  of  the  condition  of  the  goods  when  he 
bought  them,  if  he  did  buy  them.  If  the  defendant  had  agreed 
to  purchase  at  a  fixed  price,  in  the  absence  of  any  allegation 
of  fraud  or  misrepresentation,  he  was  bound  by  his  bargain,  and 
could  not  ask  the  jury  to  make  a  new  one  for  him  because  he 
had  paid  more  than  the  goods  were  worth.  The  learned  judge 
of  the  court  below,  in  instructing  the  jury  with  regard  to  the 
goods  contained  in  the  inventory,  said :  "  It  is  not  very  material 
in  this  case  whether  they  were  worth  exactly  that  price  or  less ; 
if  Mr.  Mayer  agreed  to  buy  them  at  that  price,  you  should  find 
for  the  plaintiff  for  that  inventory  price ;  if  he  did  not  agree  to 
to  buy  them,  as  he  says  he  did  not,  you  should  find  for  the  de- 
fendant." The  only  question  upon  which  the  jury  were  re- 
quired to  pass,  with  regard  to  those  particular  goods,  was 
whether  the  defendant  had  agreed  to  buy  them  at  a  fixed  price. 
The  learned  judge  properly  instructed  the  jury  as  to  the  bui«- 
den  of  proof  upon  tliis  question.  All  the  assignments  of  error 
are  overruled. 

Judgment  affirmed. 
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Snyder  v.  Penn  Township. 

Negligenee — Taumship  road  occupied  by  railroad^  LiabUUy  of  munici- 
pal authorUies, 

When  a  township  road  has  been  taken  and  occupied  by  a  railroad  com- 
pany for  its  own  purposes  under  legal  authority,  pending  the  relocation 
of  the  road  by  the  railroad,  the  township  authorities  are  not  required  to 
keep  the  road  in  a  safe  condition  for  travel ;  if  the  road  becomes  unsafe 
and  the  municipal  authorities  desire  to  repudiate  its  use  as  a  public  high- 
way it  becomes  their  duty  to  erect  such  barriers  as  will  give  notice  of  that 
fact.  If  the  road  were  left  open  in  a  dangerous  condition  and  a  stranger 
or  traveler,  ignorant  of  the  danger,  because  of  that  neglect,  is  led  into  a 
trap  and  suffei-s  an  injury,  the  township  will  be  liable. 

Dangerous  road  in  process  of  reconstruction — Duties  of  traveler  and 
township. 

Notwithstanding  the  duty  of  municipal  authorities  to  barricade  a  road 
rendered  unsafe  for  travel  pending  relocation  by  a  nulroad  in  order  that 
persons  may  be  prevented  from  unwittingly  passing  into  a  dangerous 
position,  it  is  the  duty  of  travelers  who  know  the  condition  of  the  road  to 
take  all  reasonable  precautions  to  avoid  injury. 

Township  road— Contributory  negligence  of  traveler, 

A  person,  raised  on  a  farm  and  used  to  horses  who  saw  and  who  must 
be  presumed  to  have  undei*stood  a  peril  necessarily  to  be  encountered  in 
driving  with  a  dmid  horse  on  a  naiTow  and  obstructed  road  adjoining  a 
railroad,  who  knew  the  road  was  in  process  of  reconstruction  and  that  as 
a  consequence  it  was  in  a  condition  that  required  the  exercise  of  greater 
care  upon  the  part  of  those  who  attempted  to  pass  over  it,  who  seeing  and 
understanding  her  peril  voluntarily  encountered  a  known  danger  is  guilty 
of  contributory  negligence  and  may  not  charge  the  consequence  of  her 
rashness  upon  the  township. 

Argued  March  14,  1900.  Appeal,  No.  32,  March  T.,  1900, 
by  defendant,  in  suit  of  Sarah  J.  Snyder  against  the  township 
of  Penn,  from  judgment  of  C.  P.  Perry  Co.,  Aug.  T.,  1897, 
No.  24,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Bbavee, 
Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Reversed. 
Opinion  by  W.  D.  Porter,  J.,  Beaver  and  W.  W.  Por- 
ter, JJ.,  dissent. 

Trespass  for  personal  injuries  received  through  the  alleged 
negligence  of  defendant.     Before  Lyons,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Vol.  XIV— 10 
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Defendant  submitted  among  others  the  following  point: 
[11.  It  appears  from  the  evidence  that  the  plaintiff  at  the 
time  of  the  accident  was  riding  on  a  wagon,  seated  on  the  high 
spring  seat  at  the  right  side  of  the  driver,  by  whose  consent 
she  was  a  free  passenger,  behind  a  pair  of  horses  whose  habits 
were  unknown  to  her ;  that  in  the  borough  of  Duncannon,  a 
quarter  or  a  half  mile  from  the  scene  of  the  accident,  one  of  the 
two  horses  drawing  the  wagon  frightened  at  a  passing  train  of 
cars  on  the  Pennsylvania  railroad,  the  track  of  which  the  wagon 
was  then  passing,  at  a  distance  therefrom  of  about  thirty  or 
forty  feet ;  that  plaintiff  knew  that  the  road  over  which  they 
were  about  to  pass,  at  the  point  where  the  accident  subsequently 
occurred,  was  close  beside  the  Pennsylvania  railroad  track,  and 
was  very  narrow,  with  a  steep  hill  on  the  side  away  from  the 
railroad  track ;  and  that  for  some  time  previous  the  Pennsyl- 
vania Railroad  Company  had  been  building  a  wagon  road  above 
the  road  upon  which  the  accident  happened,  and  that  the  old 
road  was  apt  to  be  dangerous  by  reason  of  stones  and  other 
material  falling  and  lying  on  the  old  road ;  that  fifty  feet  or 
more  from  the  point  of  the  accident,  upon  the  top  of  Boston 
hill,  plaintiff  was  in  full  view  of  and  actually  saw  the  approach- 
ing train  which  frightened  the  horses,  and  the  stones  lying  in 
the  road  before  her,  and  also  saw  stones  falling  or  rolling  down 
the  hillside ;  that  she  made  no  effort  to  get  out,  but  remained 
in  the  wagon  until  the  accident  occurred.  The  plaintiff  was 
guilty  of  contributory  negligence,  and  cannot  recover.  Arir 
swer :  Refused.]  [8] 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant 
appealed. 

Error  assigned  among  others  was  (8)  refusal  of  defendant's 
eleventh  point,  reciting  point  and  answer. 

James  M.  Bamett^  with  him  James  W.  Shull^  for  appellant. — 
The  uncontradicted  evidence  in  the  case  showed  that  the  plain- 
tiff was  guilty  of  contributory  negligence  in  attempting  to 
pass  over  the  road  at  the  point  of  the  accident  under  the  cir- 
cumstances. 

This  was  made  the  subject  of  defendant's  eleventh  point 
(eighth  assignment  of  error),  which  was  refused.    The  plain- 
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tiff  was  not  a  passenger  for  hire  with  a  common  carrier,  but 
was  riding  in  a  neighbor's  wagon  as  a  matter  of  accommoda- 
tion to  herself.  At  the  top  of  Boston  hill  she  saw  clearly  be- 
fore her  the  dangers  of  the  road ;  she  had  an  opportunity  to 
get  out,  if  she  had  seen  fit  to  do  so,  for  the  wagon  was  stopped 
at  the  top  of  the  hill ;  she  assumed  the  risk  of  the  attempt  to 
pass  between  moving  freight  trains  on  the  one  side  and  falling 
stones  and  rocks  on  the  other,  over  a  road  obstructed  by  rocks 
and  stones,  seated  as  she  was  on  a  high  spring  seat  above  the 
wagon  box,  behind  horses  whose  habits  were  unknown  to  her. 
This  was  contributory  negligence  per  se  and  the  point  should 
have  been  affirmed:  Crescent  Township  v.  Anderson,  114  Pa. 
643 ;  Dean  v.  Penna.  R.  Co.,  129  Pa.  514 ;  Hill  v.  Tionesta,  146 
Pa.  11 ;  Linn  v.  Ralpho  Township,  186  Pa.  420 ;  Keeley  v. 
Shanley,  140  Pa.  213;  Lynch  v.  Erie,  151  Pa.  381;  Brend- 
linger  v.  New  Hanover  Township,  148  Pa.  93 ;  Barnes  v.  Sow- 
den,  119  Pa.  53;  Pittsburg  Southern  Ry.  Co.  v.  Taylor,  104 
Pa.  806 ;  Camden  &  Atlantic  R.  R.  Co.  v.  Hoosey,  99  Pa.  492 ; 
Bailey  v.  Brown  Township,  190  Pa.  530. 

W.  N.  Seibert  and  Cfhas.  H.  Smiley^  for  appellee. — The  facts 
in  this  case  are  similar  to  those  in  Aston  Twp.  v.  McClure, 
102  Pa.  322. 

The  road  was  an  old  and  much  used  highway.  The  plain- 
tiff occupied  a  seat  on  the  front  of  a  wagon  with  a  sober,  steady 
man  who  was  driving  his  own  team  at  the  time  of  the  accident 
and  was  giving  it  special  attention.  There  were  no  barriers 
erected  over  the  highway,  nor  anything  to  warn  them  of  danger 
ahead.  KeLser,  the  foreman  of  the  contractor,  testified  that  a 
notice  reading,  "Caution;  be  careful;  danger,  T.  Benton 
Brown,  Contractor,"  was  put  up  on  Boston  hill,  but  it  is  a 
significant  fact,  that  he  alone  of  cdl  the  witnesses  for  both  plain- 
tiff and  defendant  saw  the  "notice.  That  lie  was  in  error,  how- 
ever, is  established  by  the  testimony  of  Harry  McCoy,  who 
had  charge  of  the  contractor's  stores,  and  who  testifies  that  the 
notices  of  which  that  was  one  were  unpacked  by  him  and  that 
it  was  not  put  up  until  after  the  accident  occurred,  and  further, 
that  Keiser  was  again  in  error  as  to  the  words  of  the  notice. 
It  ^fas  shown  that  the  wagon,  on  which  plaintiff  was  a  passen- 
ger, was  one  of  ei^ht  teams  that  followed  eaph  other  m  supper- 
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sion  that  day  with  the  "  flitting."  Some  of  the  wagons  preceded 
theirs  and  were  still  in  view  after  having  successfully  passed 
the  place  of  the  accident.  Under  the  circumstances  the  plain  • 
duty  of  the  court  was  to  submit  the  question  of  contributory 
negligence  to  the  jury  and  by  their  verdict  the  question  was 
found  in  favor  of  the  plaintiff :  Hogan  v.  West  Mahoney  Town- 
ship, 174  Pa.  352. 

Opinion  by  W.  D.  Pobteb,  J.,  July  26, 1900: 
The  plaintiff  seeks  to  recover  damages  for  injuries  suffered 
in  being  thrown  from  a  wagon,  alleged  to  have  been  caused  by 
the  neglect  of  the  township  authorities  to  keep  in  proper  condi- 
tion a  public  road.  The  road  in  question  led  from  Duncannon 
to  Marys ville,  passing  the  point  where  the  Susquehanna  river 
cui'ves  around  the  end  of  Cove,  mountain,  where  the  entire  space 
between  the  river  and  the  precipitous  mountain  side  was 
occupied  by  the  tracks  of  the  main  line  of  the  Pennsylvania 
raih*oad  and  the  township  road  in  question.  The  evidence 
clearly  indicates  that  the  road  always  had  been  narrow.  On 
March  17, 1896,  the  Pennsylvania  Railroad  Company,  having 
made  preliminary  surveys  for  the  reconstruction  of  its  tracks, 
undertook  the  actual  work,  upon  the  ground,  of  reconstructing 
and  changing  the  location  of  this  road  for  the  distance  of  about 
a  mile  and  a  quarter.  The  company,  through  its  contractors 
and  employees,  began  and  carried  through  to  completion  the 
construction  of  the  road  upon  its  new  location,  upon  a  route 
beginning  at  the  top  of  what  is  known  as  Boston  hill,  and  ex- 
tending along  the  side  of  the  mountain  at  varying  distances 
above  the  location  of  the  old  road,  to  a  point  near  Cove  forge, 
where  it  again  joined  the  old  road.  The  road  as  thus  relocated 
and  constructed  by  the  company  consisted  in  part  of  a  cut  into 
the  side  of  the  mountain  and  in  part  of  a  fill  or  embankment 
which  extended  out  into  and  rested  upon  the  bed  of  the  old  road 
during  the  greater  part  of  its  length,  the  amount  of  the  filling 
in  upon  the  old  road  vaiying  at  different  points.  In  the  process 
of  construction,  the  earth  and  stones  taken  from  the  mountain 
side  were  thrown  over  the  embankment  and  found  their  lodg- 
ment in  the  space  between  the  two  roads  or  upon  the  bed  of 
the  old  road.  At  frequent  intervals  the  employees  of  the  rail- 
road company  collected  the  stones  and  material  which  had  rolled 
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into  the  bed  of  the  old  road,  and  from  them  constructed  a  rough 
wall  along  the  foot  of  the  embankment  supporting  the  new  road. 
This  wall  rested  in,  and  the  embankment  occupied  a  part  of 
the  old  road.  The  work  was  prosecuted  continuously  and  the 
new  road  was  completed  in  September,  1896.  The  railroad 
company  subsequently  relocated  its  tracks,  and  at  one  point  of 
the  line  occupied  the  entire  bed  of  the  old  road  for  that  purpose. 
The  facts  above  recited  are  undisputed,  but  it  is  contended  on 
behalf  of  the  plaintiff  that  they  are  not  sufficient  evidence  of  an 
appropriation  of  the  old  road  by  the  railroad  company,  for  the 
reason  that  no  evidence  was  offered  tending  to  show  that  the 
survey  of  the  line  of  the  railroad,  as  relocated,  had  been  re- 
turned to  the  company  and  formally  adopted  by  the  board  of 
directors,  and  in  support  of  this  position  Johnston  v.  Gallery, 
184  Pa.  146  is  cited.  In  that  case,  and  those  which  are  kindred 
to  it,  the  question  involved  was  whether  the  survey  of  a  line  for 
the  railroad  and  adoption  thereof  by  the  railroad  company,  with- 
out notice  to  the  owner  and  without  entry  upon  the  land,  im- 
posed any  easement  or  incumbrance  upon  the  property,  and  it 
was  held  that  an  incumbrance  was  thereby  imposed.  Those 
cases  simply  decide  that  in  order  to  create  an  incumbrance  it 
Lb  not  necessary  that  there  should  be  either  a  payment  of  dam- 
ages or  an  actual  taking  possession  of  the  land.  In  the  present 
case  it  was  not  disputed  that  the  Pennsylvania  Railroad  Com- 
pany actually  took  possession  of  the  land  upon  which  the  new 
road  was  located,  and  that  in  the  construction  of  that  road  it 
filled  in  and  occupied  a  poiiJon  of  the  old  road,  and  upon  the 
completion  of  work  upon  the  road  as  relocated  it  occupied  the 
bed  of  the  old  road  with  its  tracks.  This,  in  the  absence  of  evi- 
dence to  the  contrary,  was  conclusive  of  the  fact  that  the  work 
was  done  with  the  approval  and  by  the  authority  of  the  com- 
pany. The  authority  of  the  company  to  take  possession  of  the 
old  road  is  to  be  found  in  tlie  5th  section  of  the  Act  of  March  27, 
1848,  P.  L.  273,  which  provides :  "  That  if  said  railroad  com- 
pany shall  find  it  necessary  to  change  the  site  of  any  portion 
of  any  turnpike  or  public  road,  they  shall  cause  the  same  to  be 
reconstructed  forthwith,  at  their  own  proper  cost  and  expense, 
on  the  most  favorable  location  and  in  as  perfect  a  manner  as 
the  original  road."  When,  by  virtue  of  this  power,  a  public 
road  is  taken  possession  of  by  the  company,  the  manner  in  which 
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the  duty  of  reconstruction  may  be  enforced  is  provided  in  the 
Act  of  March  20,  1849,  P.  L.  196.  Under  tliis  legislation  it 
has  been  decided  that  the  rights  enjoyed  by  the  company  for 
"  settling  and  obtaining  the  right  of  way  "  do  not  include  the 
mode  of  settling  differences  between  township  authorities  and 
the  company  which  has  taken  possession  of  a  public  road.  Such 
settlement  and  acquisition  relate  to  private  property,  which, 
under  the  constitution,  cannot  be  taken  by  a  corporation  with- 
out compensation.  The  company  so  taking  possession  of  a  pub- 
lic road  is  not  required  to  give  bond,  nor  is  it  required  to  make 
a  new  road  before  occupiying  the  old  one.  The  question  of  the 
necessity  for  a  change  is  left  by  the  statute  to  be  determined, 
in  the  first  instance,  by  the  railroad  company.  "  Unless  the 
power  thus  committed  to  the  company  is  abused,  or  used  with- 
out due  regard  to  the  public  interests,  it  is  conclusive  of  the 
question.  If  it  is  abused,  such  misuse  of  it  may  be  restrained 
or  redressed  through  the  courts :  "  Railroad  Company  v.  Com- 
monwealth, 78  Pa.  29 ;  Penna.  R.  Co.'s  Appeal,  128  Pa.  509. 
Whether  the  Pennsylvania  Railroad  Company  had  made  satis- 
factory arrangements  with  the  private  owners  over  whose  lands 
the  new  route  was  laid  out,  was  a  matter  with  which  the  super- 
visors had  nothing  to  do.  As  against  the  township  authorities 
the  railroad  company  had  a  right  to  take  possession  of  the  old 
road  for  the  purpose  of  relocating  its  tracks.  If,  in  the  exercise 
of  its  discretion,  it  elected  first  to  construct  a  new  public  road, 
filling  in  with  the  embankment  thereof  a  part  of  the  old  road, 
that  was  as  much  a  taking  possession  of  the  old  road  by  the 
railroad  company  as  if  it  had  actually  occupied  it  with  its  tracks. 
The  company  saw  fit  to  first  construct  the  new  public  road,  and 
afterwards  lay  its  tracks  in  the  bed  of  the  old  road.  With  this 
order  of  procedure  the  supervisors  had  nothing  to  do.  The  rail- 
road company  had  the  right  to  occupy  the  whole  of  the  old  road 
during  the  period  required  to  make  the  changes.  The  duty  of 
the  supervisors  to  keep  this  road  open  for  travel  had,  therefore, 
ceased.  The  evidence  discloses,  however,  that  the  supervisors 
did  make  an  effort  to  keep  this  road  open  for  public  travel,  al- 
though its  Tvddth  was  diminished  by  the  fill.  If  the  road  had 
become  unsafe  and  the  municipal  authorities  had  desired  to  re- 
pudiate its  use  as  a  public  highway,  it  was  their  duty  to  erect 
-  such  barriers  as  would  give  notice  of  that  fact.    If  it  were  left 
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open  in  a  dangerous  condition,  and  a  stranger  or  traveler,  ig- 
norant of  the  danger,  had,  because  of  that  neglect,  been  led  into 
a  trap  and  suffered  an  injury,  the  township  would  be  liable : 
Burrell  Township  v.  Uncapher,  117  Pa.  353;  Township  of 
Aston  V.  M cClure,  102  Pa.  322. 

The  road  was  in  this  condition  on  March  31,  1896,  when 
the  plaintiff  attempted  to  pass  over  it  and  was  injured.  She 
was  riding  in  a  wagon,  to  which  were  attached  two  horses 
driven  by  John  Seiders,  who  owned  the  vehicle  and  horses. 
Seiders  was  not  a  common  carrier,  and  both  he  and  the  plain- 
tiff were  members  of  a  party  who  were  voluntarily  assisting  a 
neighbor  to  move  from  one  habitation  to  another.  Plaintiff 
was  riding  in  the  wagon  merely  by  the  invitation  of  Seiders,  or 
in  pursuance  of  an  arrangement  made  for  the  convenience  of 
those  who  made  up  the  party.  She  was  carried  without  com- 
pensation, merely  as  an  act  of  courtesy  upon  the  part  of  Sei- 
ders, who  had  full  control  of  the  team  and  the  wagon.  At 
Duncannon  station,  a  quarter  of  a  mile  before  reaching  that 
portion  of  the  road,  the  location  of  which  was  being  changed, 
the  lead  horse  in  the  team,  behind  which  the  plaintiff  was  rid- 
ing, frightened  at  a  passing  train,  but  no  injury  resulted.  The 
plaintiff  testified  that  she  knew  that  the  railroad  company  had 
been  working  at  the  change  of  the  location  of  that  road  for 
two  weeks ;  that  she  could  hear  them  blasting  while  she  was 
in  her  own  house,  and  her  knowledge  of  the  exact  condition  of 
affairs  before  she  started  on  this  journey  is  made  clearly  appar- 
ent by  this  testimony :  "  Q.  Did  you  know  what  they  were  do- 
ing, or  talk  to  any  one  with  reference  to  what  they  were  doing? 
A.  No,  sir,  not  more  than  persons  come  backwards  and  forward 
there  and  we  asked  them  what  they  were  doing,  and  they  said 
they  were  blasting  rocks.  Q.  Did  they  say  anything  about 
stones  in  the  road?  A.  Yes,  sir,  they  said  there  were  lots  of 
stones  in  the  road  down  there  and  it  was  hard  to  get  through 
with  the  team  because  there  was  so  much  stones  and  stuff  there. 
Q.  Were  you  acquainted  with  the  old  road  ?  A.  I  had  went 
that  road  pretty  often.  Q.  You  knew  it  was  close  to  the  rail- 
road? A.  Yes."  The  plaintiff  being  acquainted  with  these 
facts,  knowing  that  one  of  the  horses  of  the  team  had  scared 
at  a  train  at  Duncannon,  and  that  at  that  time  she,  as  a  pre- 
caution, had  asked  a  neighbor  to  stand  at  the  head  of  the  horse, 
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continued  upon  her  journey.  Having  arrived  at  the  top  of 
Boston  hill,  the  point  where  the  relocation  of  the  road  began, 
the  team  was  stopped  and  from  that  point  the  place  where  the 
accident  occurred  was  plainly  visible,  only  from  fifty  to  one 
hundred  and  fifty  feet  distant.  The  plaintiff  could  see,  and 
did  see,  the  employees  of  the  railroad  company  at  work  in  the 
construction  of  the  new  road,  the  narrow  condition  of  the  old 
road  at  the  point  where  the  accident  occurred,  the  stones  lying 
at  the  side  of  the  road  and  stones  coming  down  the  hillside  at 
that  point,  which  was  just  below  where  the  men  were  engaged 
in  the  work  of  reconstruction,  and  she  saw  that  there  was  a 
train  passing  the  point  at  the  time.  All  these  things  are  ad- 
mitted by  both  the  plaintiff  and  the  driver  to  have  been  clearly 
within  their  view ;  they  both  testified  that  they  saw  stones  roll- 
ing down  the  hill  from  the  new  road  into  the  bed  of  the  old 
one  when  they  were  at  the  top  of  Boston  hill.  Upon  cross- 
examination  the  plaintiff  testified :  "  Q.  When  you  looked 
down  from  the  top  of  Boston  hill  and  saw  those  trains  passing 
each  other,  and  saw  those  stones  in  the  road  that  you  were  to 
pass  over,  and  saw  the  stones  coming  down  from  the  hillside, 
did  it  occur  to  you  that  it  might  be  dangerous  to  drive  through 
there?  A.  No,  sir,  I  did  not  gfive  it  a  thought  at  the  time. 
Q.  Did  it  occur  to  you  how  strange  horses  would  behave  them- 
selves under  such  circumstances?  A.  No,  sir.  Q.  You  did 
not  think  about  that  either?  A.  No,  sir."  llie  wagon  in 
which  the  parties  were  riding  was  an  ordinary  two-horse  wagon, 
with  a  box  bed,  and  the  seat  was  raised  up  by  springs,  upon 
which  it  rested.  Having  stopped  at  the  top  of  Boston  hill  and 
had  this  clear  view  of  the  conditions  which  they  were  about  to 
encounter,  the  parties  waited  until  the  locomotive  of  the  west- 
bound train  had  passed.  Without  either  saying  anything  to 
the  other  they  started  and  drove  down  the  hill,  alongside  a 
freight  train  which  was  moving  eastward,  and  attempted  to 
drive  through  a  space  between  the  railroad  track  and  the  stones 
which  had  come  down  from  the  workings  upon  the  new  road. 
The  plaintiff  testified  that  it  would  have  kept  them  busy  to 
have  gotten  by  even  if  the  horse  had  not  frightened.  The  evi- 
dence of  one  witness,  called  by  the  plaintiff,  was  that  he  meas- 
ured the  space  between  the  ballast  of  the  railroad  and  the  large 
stones  which  had  come  down  from  the  workings  upon  the  new 


Digitized  by 


Google 


SNYDER  V.  PENN  TOWNSHIP.  163 

145,  (1900).]  Opinion  of  the  Court. 

road,  and  that  the  distance  was  nine  or  ten  feet.  All  the  wit- 
nesses agree  that  the  passageway  was  very  narrow.  In  this 
condition  of  affairs,  with  their  eyes  open,  in  broad  daylight, 
they  attempted  to  pass  between  a  moving  train  and  the  ob- 
stmctions  upon  the  opposite  side  of  the  road,  evidently  relying 
upon  a  pair  of  horses,  one  of  which  had  already  frightened  at 
a  train  that  morning.  The  result  of  this  rashness  was  what 
reasonable  prudence  ought  to  have  foreseen  was  likely  to  fol- 
low. The  horse  nearest  the  train,  being  the  same  which  had 
already  frightened  at  a  train  at  Duncannon,  became  frightened, 
jumped  towards  the  hillside  and  the  embankment  of  the  new 
road,  grot  partly  over  the  tongue,  was  extricated  from  that  po- 
sition, and,  continuing  to  crowd  the  other  horse  towards  the 
hillside,  the  wagon  was  carried  against  a  large  stone  which  had 
been  thrown  down  from  the  new  road  and  was  lying  near  the 
foot  of  the  embankment ;  the  plaintiff  was  thrown  out,  striking 
first  upon  the  horse  nearest  the  embankment,  and  then  upon  a 
stomp  which  was  lying  upon  the  debris  which  had  come  down 
from  the  road  above.  From  this  position  she  fell  to  the  ground. 
The  frightened  horse,  continuing  in  his  courae,  forced  the  wagon 
into  contact  with  this  stump,  when  the  wagon  was  overturned. 
The  only  negligence  which  could  have  been  charged  against 
the  supervisors,  under  the  evidence  in  this  case,  was  that  they 
had  failed  to  barricade  this  road  and  shut  off  public  travel,  for 
they  had  no  power  to  prevent  the  filling  in  of  the  road  by  the 
Pennsylvania  Railroad  Company.  The  duty  to  barricade  was 
that  persons  might  be  prevented  from  unwittingly  passing  into 
a  dangerous  position.  The  duty  of  travelera  who  knew  the 
condition  of  the  road  was  to  take  all  reasonable  precautions  to 
avoid  injury.  The  negligence  of  Seiders  in  driving  into  this 
position  of  imminent  peril  cannot  be  imputed  to  this  plaintiff, 
but  if  she  herself,  with  full  knowledge  of  the  conditions  by 
which  she  was  surrounded,  joined  with  him  in  testing  the  dan- 
ger, she  is  responsible  for  her  own  act.  She  testified  that  she 
had  been  raised  on  a  farm  and  had  been  used  to  horses.  The 
condition  of  the  road,  with  the  obstructions  thereon,  and  the 
moving  train,  were  in  her  plain  view  while  the  team  was  stand- 
ing at  the  top  of  Boston  hill.  She  testified  that  she  could  have 
gotten  out  at  that  point  if  she  had  so  desired ;  that  she  had  said 
nothing  to  Seiders  about  the  danger,  and  that  he  was  equally 
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silent  upon  the  subject.  She  must  be  held,  therefore,  to  have 
joined  with  her  associate  in  testing  the  danger  and  taking  the 
chances  of  getting  through.  Reasonable  prudence  would  have 
dictated  that  she  should  have  descended  from  the  wagon  and 
walked  past  the  place  of  manifest  danger.  It  is  the  duty  of 
one  who  knows  of  and  sees  the  dangerous  condition  of  a  road 
to  do  all  in  his  power  to  avoid  and  minimize  the  danger :  Town- 
ship of  Crescent  v.  Anderson,  114  Pa.  643 ;  Dean  v.  Penna.  R. 
Co.,  129  Pa.  514;  Hill  v.  Tionesta  Township,  146  Pa.  11; 
Brendlinger  v.  New  Haven  Township,  148  Pa.  93;  Bailey  v. 
Brown  Township,  190  Pa.  530.  This  plaintiff  had  knowledge 
of  every  fact  of  which  the  erection  of  the  barrier  by  the  super- 
visors would  have  advised  her,  and  therefore  she  was  not  mis- 
led by  their  neglect  of  duty.  She  knew  that  the  road  was  in  a 
process  of  reconstruction ;  that,  as  a  consequence,  it  was  in  a 
condition  which  required  the  exercise  of  greater  care  upon  the 
part  of  those  who  attempted  to  pass  over  it.  The  fact  that  the 
road  was  in  a  process  of  reconstruction,  in  a  measure  changed 
the  rule  as  to  the  condition  in  which  highways  are  required  to 
be  kept,  for,  under  such  circumstances,  inequalities  in  the  road 
are  to  be  expected.  But  this  plaintiff  is  not  affected  by  con- 
structive notice  alone.  She  saw,  and  is  presumed  to  have 
understood,  the  peril  which  she  was  about  to  encounter;  she 
elected  to  remain  on  the  wagon  rather  than  walk  for  a  hundred 
yards  and  avoid  all  danger.  Having  voluntarily  encountered 
this  known  danger,  it  is  not  just  to  charge  the  consequences  of 
her  rashness  upon  the  township.  Her  own  evidence  clearly 
establishes  her  contributory  negligence :  Keeley  v.  Shanley,  140 
Pa.  213.  The  eighth  assignment  of  error  is  sustained. 
Judgment  reversed. 

Beaver  and  William  W.  Pobteb,  JJ.,  dissent. 


Digitized  by 


Google 


KAISER'S  ESTATE.  166 

165,  ( 1900 )  0  Syllabus— Arguments. 

Kaiser's  Estate. 

Husband  and  toife—Bifiding  force  of  agreement  of  separation. 
An  agreement  of  sepai-ation  executed  in  due  form  in  contemplation  of 
actual,  immediate  and  continuing  separation  which  is  actually  canied  into 
effect  by  both  parties  is  as  valid  and  binding  upon  the  wife  as  upon  the 
husband  and  may  be  asserted  to  defeat  an  action  at  law  instituted  in  vio- 
lation of  its  terms. 

Agreement  of  separation — Separate  acknowledgment — Dower. 

An  agreement  of  separation  between  husband  and  wife  will  not  bar  the 
wife's  rights  of  dower  in  the  absence  of  a  certificate  of  an  acknowledg- 
ment duly  made  by  the  wife,  in  accordance  with  the  terms  of  the  Act  of 
February  24,  1770,  1  Sm.  L.  307,  although  it  may  be  effective  to  bar  any 
claim  upon  his  personal  estate  under  the  intestate  law. 

Argued  Feb.  15,  1900.  Appeal,  No.  22,  Feb.  T.,  1900,  by 
Catharine  Kaiser,  widow,  in  the  matter  of  the  estate  of  George 
J.  Kaiser,  deceased,  from  decree  of  O.  C.  Lycoming  County, 
March  T.,  1899,  No.  24,  refusing  writ  of  partition.  Before 
Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.  Reversed.  Opinion  by  W.  D.  Porter,  J. 
Rice,  P.  J.,  and  Orlady,  J.,  dissent. 

Petition  for  writ  of  partition.  Before  Mayer,  P.  J.,  of  the 
25th  judicial  district,  specially  presiding. 

The  facts  suflSciently  appear  in  the  opinion  of  the  court. 

The  court  below  discharged  the  rule  and  refused  the  prayer 
of  the  petition.    Catharine  Kaiser,  widow,  appealed. 

JBrror  assigned  was  in  making  the  order  and  decree  discharg- 
ing the  rule  and  refusing  the  piayer  of  the  petition. 

Henry  C.  McCormicky  with  him  W.  W.  Champion  and  Seth  T. 
McCormicky  for  appellant. — Can  a  married  woman,  by  the  mere 
signing  of  an  agreement  of  separation,  without  a  separate  ac- 
knowledgment, release  her  dower  interest  in  her  husband's 
lands  ?  Act  of  February  24, 1770, 1  Sm.  L.  307 ;  Kirk  v.  Dean, 
2  Binney,  341. 

This  case  was  followed  by  Thompson  v.  Morrow,  5  S.  &  R. 
289,  and  Bamet  v.  Bamet,  15  S.  &  R.  72,  and  in  a  large  num- 
ber of  cases  since  that  time. 
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That  the  requirements  of  this  act  as  to  the  separate  examina- 
tion of  the  wife  must  be  strictly  pursued,  and  must  so  appear 
on  the  magistrate's  certificate,  we  cite  the  cases  of  Graham  v. 
Long,  65  Pa.  888,  and  Enterprise  Co.  v.  Sheedy,  108  Pa.  492. 

There  is  no  such  thing  as  estoppel  of  a  married  woman,  by 
receipt  of  the  consideration,  as  was  said  by  Glidden  v.  Strupler, 
52  Pa.  400. 

The  court  below  attempted  to  make  this  case  an  exception  to 
the  general  rule  under  the  act  of  1770,  upon  the  doctrine  that 
articles  of  separation  between  husband  and  wife  should  be  lib- 
erally construed,  and  cited  in  support  of  that  position  a  number 
of  cases,  among  which  might  be  mentioned  Hutton  v.  Hutton, 
8  Pa.  100,  Dillinger's  Appeal,  36  Pa.  367,  and  Schmitt's  Estate, 
6  Pa.  C.  C.  R.,  183. 

The  question  here,  however,  is  an  entirely  different  one^ 
Titles  are  made  under  the  act  of  1770.  The  cases  under  that 
act  have  become  rules  of  property  in  Pennsylvania,  and  there 
is  not  a  case  in  which  the  courts  of  this  state  have  said  that,  so 
far  as  releasing  dower  is  concerned,  an  agreement  of  separation 
stands  upon  any  different  grounds  than  any  other  deed  by  which 
a  married  woman  attempts  to  convey  her  property.  On  the 
contrary,  there  is  one  case  in  Pennsylvania  which  practically 
agrees  with  our  contention  in  this  case.  We  refer  to  the  case 
of  Walsh  V.  Kelly,  34  Pa.  84. 

J.  F:  Strieby^  for  appellees. — In  all  the  cases  of  agreements 
of  separation  between  husband  and  wife,  passed  upon  by  the 
courts,  the  intention  of  the  parties  alone  was  considered  and  no 
regard  was  paid  to  the  form  or  technical  execution  of  the  con- 
tract: Walsh  V.  Kelly,  34  Pa.  84. 

In  Scott's  Est.,  147  Pa.  102,  the  whole  contention  was  over 
the  intention  of  the  parties  as  expressed  in  the  agreement  of 
separation. 

From  these  observations  it  is  clear  that  the  courts  have  not 
sustained  deeds  of  separation  between  husbands  and  wives,  be- 
cause they  were  executed  in  conformity  with  the  provisions  of 
the  act  of  1770,  but  upon  the  equitable  grounds  that  inasmuch 
as  their  covenants  bind  the  husband  they  must  be  held  to  bind 
the  wile,  and  because  the  courts  will  not  lend  their  aid  to  assist 
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the  wife  in  violating  an  agreement  in  making  a  claim  that  is 
against  equity  and  conscience  for  her  to  set  up. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900 : 
George  J.  Kaiser  and  Catharine,  his  wife,  in  the  year  1893, 
entered  into  articles  of  separation,  reciting  that  for  various 
reasons  they  agreed  to  separate  and  thereafter  to  live  apart, 
the  same  as  though  they  had  never  been  married.  The  agree- 
ment contained  a  covenant  upon  the  part  of  Kaiser  to  pay  his 
wife  the  sum  of  $500,  and  to  release  all  interest  in  any  and  all 
personal  property  which  belonged  to  her  at  that  time,  or  that 
she  might  become  possessed  of  in  the  future,  and  he  thereby 
released  and  relinquished  any  and  all  rights  that  he  became 
possessed  of  by  the  marriage  in  any  real  estate  that  she  was 
owner  of,  or  possessed  of,  or  that  she  might  become  possessed 
of  in  any  way  or  manner  in  the  future.  Upon  her  part,  the 
wife  agreed  to  leave  the  residence  of  her  husband  at  once,  and 
to  forever  remain  away,  and  that  she  would  in  no  way  annoy 
him  in  consideration  of  the  marriage;  "and  further,  that  she 
hereby  releases  and  by  these  covenants  has  released  all  rights 
that  she  may  have  become  possessed  of  by  the  marriage,  in  any 
propeiiy,  money  or  other  valuable  thing,  either  real  or  personal, 
that  he  may  be  possessed  of  at  this  time,  or  that  he  may  become 
possessed  of  in  the  future,  the  same  as  though  the  marriage 
had  never  taken  place."  The  agreement  was  signed  by  the 
husband  and  the  wife  executed  it  by  making  her  mark.  The 
acknowledgment  by  the  parties  was  in  the  following  form : 
"Subscribed  and  acknowledged  before  me  this  16th  day  of  Au- 
gust, 1893.  E.  B.  Leonard,  Alderman."  The  acknowledgment 
did  not  conform  with  any  of  the  requirements  of  the  Act  of 
February  24,  1770,  1  Sm.  L.  307.  Kaiser  paid  the  $600  to 
his  wife  and  she  took  possession  of  her  own  personal  prop- 
erty, in  accordance  with  the  terms  of  their  agreement,  im- 
mediately withdrew  from  his  home,  and  they  remained  sepa- 
rated until  the  death  of  Kaiser,  on  January  6, 1899.  The  ap- 
pellant, on  May  2, 1899,  presented  her  petition,  in  due  form, 
setting  forth  her  marriage  to  the  decedent,  the  death  of  her 
husband,  seized  of  certain  lands,  and  alleged  that  she  was 
entitled  to  dower  out  of  said  lands.  The  prayer  of  the  petition 
was  that  the  court  award  an  inquest  to  make  partition  of  the 


Digitized  by 


Google 


158  KAISER'S  ESTATE. 

Opinion  of  the  Court.  [14  Pa.  Superior  Ct. 

premises,  according  to  law.  The  appellees  filed  an  answer,  set- 
ting forth  the  agreement  of  separation  and  that  the -appellant's 
right  of  dower  was  barred  thereby.  The  appellant  filed  a  rep- 
lication, admitting  the  facts  set  forth  in  the  answer,  but  deny- 
ing the  conclusion  of  law,  and  prayed  the  court  for  judgment 
that  said  writ  of  partition  issue.  The  learned  court  below  dis- 
charged the  rule  od  appellees  to  show  cause  why  a  writ  of  par- 
tition should  not  issue,  and  refused  the  prayer  of  the  petitioner. 

Where  an  agreement  of  this  character  is  executed  in  due  form, 
and  contemplates  an  actual,  immediate  and  continuing  separa- 
tion, and  is  actually  carried  into  efifect  by  both  parties,  it  will, 
if  based  upon  a  good  consideration  and  reasonable  in  its  terms, 
be  as  valid  and  binding  upon  the  wife  as  upon  the  husband.  At 
law  no  contract  can  be  made  between  husband  and  wife  with- 
out the  intervention  of  trustees,  for  she  is  considered  as  being 
under  the  control  of  her  husband  and  incapable  of  contracting 
with  him.  But  in  equity  where  the  contract  is  reasonable,  and 
where  it  has  been  consummated,  it  will  be  upheld.  This  being 
the  case,  the  agreement  may,  in  Pennsylvania,  be  asserted  to 
defeat  an  action  at  law  instituted  in  violation  of  its  terms: 
Lehr  v.  Beaver,  8  W.  &  S.  102 ;  Hutton  v.  Hutton's  Admr., 
3  Pa.  100 ;  Dillinger's  Appeal,  35  Pa.  357 ;  Commonwealth  v. 
Richards,  131  Pa.  209.  In  all  the  foregoing  cases  the  claim 
asserted  by  the  wife  was  for  a  distributive  share  of  personal 
property,  or  the  enforcement  of  the  personal  liability  of  the  hus- 
band. In  Hitner's  Appeal,  64  Pa.  110,  the  question  involved 
was  the  wife's  right  of  dower,  but  it  does  not  appear  in  the  re- 
port of  the  case  whether  the  acknowledgment  of  the  wife  was 
taken  in  the  form  required  by  the  act  of  1770  or  not.  The 
only  question  raised  in  that  case  and  considered  by  the  court 
was,  whether  the  evidence  was  sufficient  to  establish  a  reconcilia- 
tion by  the  parties,  subsequent  to  their  separation.  In  the 
light  of  these  authorities,  there  can  be  no  question  that  as 
to  any  claim  of  the  appellant  upon  the  personal  property  of  her 
husband,  the  agreement  of  separation  was  an  insuperable  bar- 
rier. 

The  question  here  presented  is  whether  an  agreement  of  sep- 
aration between  husband  and  wife  will  bar  the  wife's  right 
of  dower  in  the  absence  of  a  certificate  of  an  acknowledgment 
duly  made  by  the  wife,  in  accordance  with  the  terms  of  the  ac^ 
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of  1770.  The  act  of  1770  was  intended  to  effectually  remedy 
the  loose  practice  which  had  grown  up,  under  which  a  married 
woman's  estate  of  inheritance,  as  well  as  her  right  of  dower  in 
her  husband's  land,  might  be  passed  without  her  having  an 
opportunity  to  understand  the  nature  of  the  conveyance  in  which 
she  joined,  or  exercise  an  uncontrolled  will  and  an  untrammeled 
judgment.  Prior  to  that  legislation  such  an  agreement  as  that 
in  the  present  case  might  have  been  held  to  bar  the  wife's  right 
of  dower.  The  purpose  of  the  legislation  was  to  protect  any 
estate  which  a  married  woman  might  have  in  lands  from  aliena- 
tion in  any  other  manner  than  that  provided  in  the  statute.  To 
guard  against  the  importunities  of  an  impecunious  or  specula- 
tive husband,  or  the  coercion  of  a  domineering  or  dishonest 
one,  the  statute  absolutely  requires  that  the  wife  shall  be  ex- 
amined separate  and  apart  from  her  husband,  and  the  justice 
shall  read,  or  otherwise  make  known,  the  full  contents  of  such 
deed  or  conveyance  to  the  said  wife ;  and  if,  upon  such  separate 
examination,  she  shall  declare  that  she  did  voluntarily  and  of 
her  own  free  will  and  accord  seal,  and  as  her  act  and  deed 
deliver  the  said  deed  or  conveyance,  without  any  coercion  or 
compulsion  of  her  said  husband,  every  such  deed  or  conveyance 
shall  be  and  the  same  is  hereby  declared  to  be  good  and  valid 
in  law.  It  is  not  necessary  that  the  certificate  should  be  in  the 
exact  language  of  the  statute,  but  it  must  embody  all  the  essen- 
tial elements  thereof,  otherwise  it  will  not  be  sufficient  to  pass 
the  estate  of  the  wife :  Watson  v.  Bailey,  1  Binney,  470.  In 
the  earlier  case  there  seemed  to  be  a  doubt  whether  an  acknowl- 
edgment in  accordance  with  the  provisions  of  the  Act  of  1770 
was  an  essential  element  in  a  deed  to  bar  the  wife's  dower,  but 
that  question  was  settled  in  Kirk  v.  Dean,  2  Binney,  341,  and 
Bamet  v.  Bamet,  15  S.  &  R.  72.  That  the  provisions  of  the 
Act  of  February  24,  1770,  1  Sm.  L.  307,  remain  unchanged 
by  subsequent  legislation  and  retain  all  their  force,  has  been 
recently  decided  by  the  Supreme  Court  in  the  case  of  Bing- 
ler  v.  Bowman,  194  Pa.  210.  The  result  of  these  cases 
clearly  establishes  that  a  deed  in  which  a  married  woman  joins 
is  absolutely  void,  as  to  her,  unless  it  ia  executed  and  acknowl- 
edged in  accordance  with  the  terms  of  the  act  of  1770,  from 
which  a  married  woman's  power  to  convey  is  now  derived.  It 
has  been  held  that  where  she  has  received  a  part  of  the  pur^ 
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chase  money,  that  neither  the  principle  of  estoppel  nor  compen- 
sation would  prevent  her  recovering  the  land ;  it  is  not  a  ques- 
tion of  rescission  of  a  contract,  but  a  right  of  action  on  the 
ground  that  the  contract  never  had  any  existence.  Under 
such  circumstances  a  married  woman  is  not  estopped  from  as- 
serting her  rights.  The  policy  of  the  law  which  denies  the 
capacity  to  do  the  act,  as  clearly  denies  the  capacity  to  confirm 
it  except  in  the  legal  mode :  Glidden  v.  Strupler,  62  Pa.  400 ; 
Davison's  Appeal,  95  Pa.  394 ;  Kelso's  Appeal,  102  Pa.  7;  Cald- 
well V.  Walters,  18  Pa.  79. 

Recognizing  the  force  of  this  rule  of  property,  the  parties  to 
the  proceeding  in  Scott's  Estate,  147  Pa.  102,  in  preparing  the 
agreement  of  separation,  caused  the  same  to  be  duly  acknowl- 
edged by  both  parties,  in  the  manner  required  by  law,  and  the 
question  now  presented  for  our  determination,  therefore,  did 
not  arise  in  that  case.  The  learned  judge  of  the  court  below, 
in  his  opinion  filed,  cites  the  case  of  Fryer  v.  Rishell,  84  Pa. 
521.  That  case  has  no  bearing  upon  the  question  now  pre- 
sented for  decision.  Mr.  Justice  Mbrcitb,  who  spoke  for  the 
Supreme  Court,  said:  "The  mode  of  conveyance  necessaiy  to 
pass  the  real  estate  of  a  married  woman  does  not  now  arise.  As 
between  the  parties  a  contract  of  sale  operates  as  a  conversion 
of  land  into  money."  In  that  case  the  assignment  was  of  a 
balance  of  unpaid  purchase  money.  If  the  appellant,  prior  to 
the  separation,  had  joined  her  husband  in  a  conveyance  of  this 
land  to  a  purchaser  who  paid  full  value  for  it,  the  appellant's 
right  of  dower  would  not  have  been  barred  if  she  had  acknowl- 
edged that  deed  in  the  manner  in  which  her  acknowledgment 
was  taken  upon  the  execution  of  the  agreement  of  separation. 
If  she  had  continued  to  live  with  her  husband  until  his  death,  she 
could  have  then  brought  an  action  to  enforce  her  right  of  dower 
in  lands  for  which  another  had  paid  full  value.  This  for  the 
reason  that  her  deed  had  not  been  acknowledged  in  the  manner 
required  by  law.  The  principal  purpose  of  that  law  was  to 
protect  her  against  the  coercion  or  compulsion  of  her  husband. 
Is  not  the  danger  of  coercion  greater  when  husband  and  wife 
alone  are  the  parties  to  the  deed,  and  when  the  release  of  dower 
on  the  part  of  the  wife  is  to  inure  directly  and  absolutely  to 
the  husband?  If  we  hold  that  postnuptial  settlements,  or 
agreements  of  separation  entered  into  between  husband  and 
wife,  do  not  require  an  acknowledgment  and  separate  examina- 


Digitized  by 


Google 


KAISER'S  ESTATE.  161 

156,  (1900)0  Opinion  of  the  Court. 

tion  of  the  wife,  in  order  to  pass  her  inchoate  right  of  dower, 
we  make  the  legislation  a  nullity  in  that  very  class  of  cases  in 
which  the  wife  is  most  likely  to  need  the  protection  of  this 
beneficent  statute.  If  a  wife  who  has  lived  with  her  husband 
in  harmony  and  affectionate  regard  needs  the  protection  of  this 
statute,  how  much  more  are  its  provisions  necessary  to  the 
wife  who  is  about  to  be  sent  out  into  the  world  to  take  care  of 
herself. 

In  order  that  such  agreements  may  be  effective  to  extinguish 
or  to  convey  any  interest  of  the  wife  in  real  estate,  they  must 
be  executed  in  accordance  with  the  terms  of  the  statute.  There 
is  nothing  in  reason  which  ought  to  lead  to  a  different  conclu- 
sion ;  nor  is  there  authority  for  the  contrary  position  to  be  found 
in  any  case  in  which  the  question  was  before  the  court  for 
adjudication.  These  agreements  are  to  be  construed  upon  the 
same  principles  which  apply  to  other  postnuptial  agreements 
between  husband  and  wife.  The  best  of  faith  must  be  shown 
upon  the  part  of  the  husband,  and  the  wife  is  entitled  to  the 
protection  of  the  absolute  requirements  of  the  statutes  which 
shield  her  fi-om  imposition:  Walsh  v.  Kelly,  34  Pa.  84.  If 
the  mode  appointed  by  the  law  to  ascertain  the  wife's  consent, 
in  order  to  negative  all  idea  of  coercion,  has  been  omitted,  viz  : 
an  acknowledgment  before  a  competent  oflScer,  certified  in 
proper  form,  a  court  of  equity  will  relieve  against  the  contract 
and  remit  the  wife  to  her  rights  under  the  intestate  laws : 
Campbell's  Appeal,  80  Pa.  298. 

The  mere  separation  of  the  parties,  even  if  it  had  involved  a 
desertion  of  the  husband  by  the  wife,  was  not  sufficient  to  bar 
her  right  of  dower.  Dower  does  not  depend  on  the  exist- 
ence of  the  family  relation  at  the  time  of  the  death  of  the 
husband:  Nye's  Appeal,  126  Pa.  341.  The  position  of  the 
appellees,  therefore,  is  wholly  dependent  upon  the  convenants 
of  the  contract,  which,  not  having  been  executed  in  accordance 
with  the  requirements  of  the  statute,  is  a  nullity  so  far  as  it 
affects  the  wife's  interest  in  the  real  estate. 

The  decree  of  the  orphans'  court  is  reversed,  and  it  is  ordered 
that  the  record  be  remitted  that  further  proceedings  may  be 
had  in  accordance  with  law. 

Rice,  P.  J.,  and  Orlady,  J.,  dissent 
Vol.  XIV — 11 
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Dexter  v.  Powell. 

Rules  of  court— ConHrucUon  by  court— Appeal. 

Every  court  is  the  best  judge  of  its  own  rules  and  its  constructioo  thereof 
will  not  be  reversed  unless  manifestly  erroneous  and  injurious ;  but  while 
the  eonsti-uction  which  a  court  puts  upon  its  own  rule  is  entitled  to  the 
highest  respect  and  is  only  to  be  reversed  in  case  of  clear  error,  it  is  al- 
ways proper  on  appeal  to  consider  the  construction  which  the  Supreme 
Couit  has  put  upon  rules  which  speak  in  language  almost  identicfd  with 
regaixl  to  the  same  subject-matter. 

Practice,  C,  P.— Promissory  note—Proof  of  execution— Abrogation  of  rule 
of  court, 

Whei*e  a  rule  of  couit  provides,  "  that  in  actions  upon  a  note,  etc.,  a 
copy  of  which  has  been  filed  with  the  statement,  the  execution  of  the  paper, 
including  the  handwriting  of  drawer,  acceptor  or  indorser  thereon,  shall 
be  taken  as  admitted  on  the  trial  unless  the  defendant  shall  deny  the  exe- 
cution on  oath  within  the  time  prescribed  for  filing  affidavits  of  defense,** 
it  was  error  for  the  trial  judge  to  require  the  plaintiff  in  the  absence  of 
such  affidavit,  to  prove  the  authority  of  the  agent  who  indorsed  for  the 
payee  company. 

Argued  May  23, 1900.  Appeal,  No.  232,  April  T.,  1900,  by 
plaintiff,  in  suit  of  F.  W.  Dexter,  doing  business  as  F.  W.  Dex- 
ter &  Co.,  against  Wra.  R.  Powell,  from  judgment  of  C.  P. 
Erie  Co.,  May  T.,  1899,  No.  263,  on  verdict  for  defendant 
Before  Rice,  P.  J.,  Beaveb,  Orlady,  W.  W.  Pobteb  and 
W.  D.  PoBTER,  JJ.    Reversed.    Opinion  by  W.  D.  Pobteb,  J. 

Assumpsit.    Before  Walling,  P.  J. 

It  appears  from  the  record  that  defehdant  executed  and  de- 
livered his  promissory  note  for  $20.00  payable  six  months  after 
date  to  the  Wingate's  Trade  Exchange.  This  note  indorsed 
'^  Wingate's  Trade  Exchange,  E.  S.  Andrews,  Mgr."  was  de- 
livered to  Dexter  &  Company,  plaintiff  in  this  case.  Before  ma- 
turity of  the  note  Dexter  &  Company  caused  the  same  to  be 
placed  with  the  Firet  National  Bank  of  Erie  for  collection.  At 
maturity,  demand  of  payment  was  made  by  said  bank  of  the 
defendant,  and  payment  was  refused.  Whereupon  suit  was 
brought  by  the  plaintiff  against  the  maker  of  the  note  to  re- 
cover the  amount  of  the  same  with  interest 

In  the  affidavit  of  defense  filed  by  defendant  there  was  no 
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denial  of  the  execution  and  delivery  of  the  note,  nor  of  the  in- 
dorsement of  the  payee,  the  affidavit  being  confined  entirely  to 
equities  between  the  maker  and  payee. 

On  the  trial,  plaintiff  under  the  rule  of  court,  offered  the 
note  in  evidence  without  proof  of  its  execution  by  the  maker 
or  of  the  indorsement  by  the  payee.  Counsel  for  defendant 
objected  to  the  offer  on  the  ground  that  the  indorsement  pur- 
ported to  be  made  by  the  manager  of  the  payee  concern  and  the 
plaintiff  should  first  prove  the  authority  for  the  indorsement. 
The  court  sustained  the  defendant's  objection,  withdrew  the 
case  from  the  consideration  of  the  jury,  and  directed  a  verdict 
for  defendant. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  aingned  was  in  rejecting  plaintiff's  first  offer,  which 
was  as  follows :  '*  Plaintiff's  counsel  offers  note  in  this  case  in 
evidence  in  accordance  with  court  Rule  No.  1,  paragraph  two 
of  the  court  rules,  said  rule  reading  as  follows :  '  In  actions 
founded  upon  deed,  bond,  note,  bill  or  other  instrument  of 
writing  for  the  payment  of  money  oi*  the  performance  of  stipu- 
lated duties,  a  copy  of  which  shall  have  been  filed  with  the  naiT. 
or  statement,  the  execution  of  such  paper  or  writing,  including 
the  handwriting  of  the  drawer,  acceptor  or  indorser  thereon, 
shall  be  taken  as  admitted  on  the  trial,  unless  the  defendant  or 
some  one  in  his  behalf  shall  deny  the  execution  on  oath  within 
the  time  prescribed  for  filing  affidavits  of  defense.'  Defend- 
ant's counsel  objects,  unless  the  indorsement  and  the  authority 
for  the  indorsement  be  proved.  That  the  indorsement  is  made 
to  Wingate's  Trade  Exchange,  in  printing,  by  E.  S.  Andrews, 
manager,  and  that  the  rule  of  the  court  is  not  so  broad  as  to 
make  that  evidence  prima  facie  without  proving  first,  the  in- 
dorsement, and  second,  the  authority  of  the  indorsee,  to  make 
such  indorsement.  Defendant's  counsel  objects  for  the  further 
reason  that  that  note  is  not  the  note  declared  upon.  The  Court : 
I  have  graVe  doubts  whether  this  rule  covers  this  indorsement. 
The  indorsement  is  manifestly  made  by  an  agent — that  is  shown 
by  itself.  It  seems  to  me  it  was  the  duty  of  the  plaintiff,  whose 
only  right  of  action  aiises  by  virtue  of  that  indorsement,  to 
prove  the  authority  of  the  agent  to  make  the  indorsement.  The 
rule  of  court  does  not  dispense  with  the  proving  of  the  agency ; 
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it  does  say  the  execution  of  the  note,  but  does  not  say  the  execu- 
tion of  the  indorsement  It  says  simply  the  handwriting  of 
the  indorsement  I  think,  Mr.  Crosby,  you  will  have  to  prove 
the  authority  of  Mr.  Andrews  as  agent  for  the  Wingate's 
Trade  Exchange.  Until  that  is  done  the  note  is  excluded. 
The  objection  is  sustained,  and  an  exception  sealed  for  the 
plaintiff." 

W.  Q.  Crosht/^  for  appellant. — A  rule  of  court  having  pre- 
scribed that  in  actions  upon  a  note,  a  copy  of  which  shall  have 
been  filed  within  two  weeks  from  the  return  day,  it  shall  not 
be  necessary  to  prove  the  execution  thereof,  unless  the  defend- 
ant, by  aflBdavit,  shall  have  denied  that  it  was  executed  by  him. 
Held,  that  the  copy  of  the  note  having  been  filed,  and  its  exe- 
cution not  denied  by  aflSdavit,  proof  of  its  execution  by  the 
maker,  or  of  its  indorsement  by  him,  was  not  necessary :  Miller 
V.  Weeks,  22  Pa.  89 ;  Clegg  v.  Mintzer,  15  Phila.  64. 

The  fact  that  the  indorsements  by  the  payee  purported  to 
have  been  made  by  its  business  manager  cannot  effect  the  rule, 
the  indorsement  or  the  authority  therefor  not  being  denied  in 
the  affidavit  of  the  defendant 

The  manager  of  a  company,  "  limited,"  who  is  also  general 
superintendent,  can  bind  the  company  by  his  indorsement  as 
"  general  superintendent " :  Schofield  v.  Asbestos  Fibre  Co.,  6 
W.  N.  C.  209. 

C.  L,  Bakery  with  him  A,  A.  FreemaUy  Henry  E.  Fish  and 
John  S.  Rilling^  for  appellee. — When  indorsement  is  made  by 
an  agent,  both  his  signature  and  authority  must  be  proved :  2 
Randolph  on  Commercial  Paper,  sec.  774 ;  Real  Estate  Invest- 
ment Co.  V.  Russell,  148  Pa.  496. 

This  rule  does  not  relieve,  by  implication  even,  the  plaintiff 
below  from  the  burden  of  proving  the  authority  of  the  agent 
who  made  the  indorsement,  and  the  court  below  properly  ruled 
that  the  note  be  excluded  until  the  authority  of  the  agent  mak- 
ing such  indorsement  be  proven  by  competent  evidence :  Shel- 
don &  Co.  V.  Bahner,  4  Pa.  C.  C.  R.  16. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900: 

This  is  an  action  by  the  holder  of  a  negotiable  promissory 
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note  against  the  maker.  The  plaintiff  filed  with  his  statement 
a  copy  of  the  note,  which  was  payable  to  Wingate  Trade  Ex- 
change, or  order,  and  was  indorsed  "  Wingate  Trade  Exchange, 
E.  S.  Andrews,  Manager."  An  aflSdavit  of  defense  was  filed, 
setting  forth  a  defense  upon  the  merits,  but  the  execution  of 
the  paper  by  the  maker  and  the  indorser  was  not  denied.  At 
the  trial  the  plaintiff  offered  the  note  in  evidence,  alleging  the 
right  to  do  so  without  proving  the  execution  thereof,  by  force 
of  Rule  1,  paragraph  2  of  the  court  below,  which  rule  reads 
as  follows :  ^^  In  actions  founded  upon  deed,  bond,  note,  bill  or 
other  instrument  of  writing  for  the  payment  of  money,  or  the 
performance  of  stipulated  duties,  a  copy  of  which  shall  have 
been  filed  with  the  narr.  or  statement,  the  execution  of  such 
paper  or  writing,  including  the  handwriting  of  drawer,  accep- 
ter or  indorser  thereon,  shall  be  taken  as  admitted  on  the  trial, 
unless  the  defendant,  or  some  one  in  his  behalf,  shall  deny  the 
execution  on  oath,  within  the  time  prescribed  for  filing  affida- 
vits of  defense."  The  defendant  objected,  upon  the  ground 
that  the  note  was  not  admissible  under  the  rule,  without  first 
proving  the  indorsement,  and,  second,  the  authority  of  the  in- 
dorser to  make  such  indorsement.  The  learned  court  below 
sustained  the  objection,  which  action  is  now  assigned  for  error. 
Every  court  is  the  best  judge  of  its  own  rules,  and  its  construc- 
tion thereof  will  not  be  reversed  unless  manifestly  erroneous 
and  injurious :  McLane  v.  Hoffman,  164  Pa.  491 ;  Higgins 
Carpet  Company  v.  Latimer,  165  Pa.  617.  The  rule  in  ques- 
tion tends  to  speed  the  final  disposition  of  causes,  and  to  dis- 
pense with  the  production  of  evidence  tending  to  establish 
facts  with  regard  to  which  the  parties,  in  their  affidavits,  sub- 
stantially agree.  If  the  matter  necessary  to  make  out  plain- 
tifiTs  case  comes  within  the  operation  of  this  rule,  he  has  a  right 
to  reply  upon  the  enforcement  of  the  rule,  and  it  would  be  a 
hardship  to  require  him  to  have  present  at  the  trial  witnesses 
necessary  to  establish  a  fact  which,  under  the  rule,  he  has  the 
legal  right  to  assume  to  be  admitted  to  be  true.  This  being 
so,  he  prepares  and  produces  his  evidence  with  a  view  solely  to 
the  questions  of  fact  which  remain  disputed.  To  have  in 
attendance  witnesses  to  prove  the  facts  already  conclusively 
established  by  the  rule  of  court  would  simply  be  to  unneces- 
sarily increase  costs.    Did  this  rule  of  court  require  the  admis- 


Digitized  by 


Google 


166  DEXTER  V.  POWELL. 

Opinion  of  the  Conit.  [14  Pa.  Superior  Ct. 

sion  of  this  note  in  evidence  without  proof  of  the  indorsement 
thereon  ?  If  it  clearly  did,  then  the  ruling  of  the  learned  court 
below  was  erroneous.  The  plaintiff  could  have  had  no  notice 
that  the  rule  would  be  construed  in  a  manner  contrary  to  its 
express  provisions.  Such  a  construction  imposed  upon  him, 
in  the  midst  of  a  trial,  a  burden  of  proof  from  which  he  was 
by  the  rule  exempted.  While  the  construction  which  a  court 
puts  upon  its  own  rules  is  entitled  to  the  highest  respect,  and 
is  only  to  be  reversed  in  case  of  clear  error,  it  is  alwajrs  proper 
on  appeal  to  consider  the  construction  which  the  Supreme 
Court  has  put  upon  rules  which  speak  in  language  almost 
identical,  with  regard  to  the  same  subject-matter.  In  Miller 
V.  Weeks,  22  Pa.  89,  a  rule  of  court  that,  "In  all  actions 
brought  in  this  court  upon  any  deed,  bond,  bill,  note  or  other 
instrument  of  writing,  a  copy  of  which  shall  have  been  filed 
within  two  weeks  from  the  return  day,  to  which  the  action  is 
brought,  it  shall  not  be  necessary  for  the  plaintiff  on  the  trial 
to  prove  the  execution  thereof;  but  the  same  shall  be  taken  to 
be  admitted,  unless  the  defendant,  by  aflBdavit  filed  at  or  befoi-e 
the  time  of  filing  his  plea,  shall  have  denied  that  said  note,  etc., 
or  other  instrument  of  writing,  was  executed  by  him,'*  was  held 
to  embrace  the  indorsements  upon  the  note,  in  an  action  by  the 
holder  against  the  maker.  The  rule  with  whfch  we  have  to 
deal  is  much  broader.  It  does  not  stop  with  declaring  that 
the  execution  of  such  paper  shall  be  taken  as  admitted,  but 
goes  further,  and,  by  language  which  cannot  be  misundei-stood, 
leaves  nothing  to  mere  construction.  When  the  rule  declares 
that  the  execution  of  the  paper  shall  be  taken  as  admitted,  it 
means  that  the  paper  shall  be  received  as  duly  executed,  by 
one  having  authority  so  to  do.  The  learned  court  below  in 
formulating  this  rule,  in  order  to  make  it  clear  that  the  execu- 
tion by  the  indorser,  as  well  as  by  the  maker,  was  to  be  brought 
within  the  operation  of  this  rule,  used  these  words :  "  The  ex- 
ecution of  such  paper,  or  writing,  including  the  handwriting  of 
drawer,  accepter,  or  indorser  thereon,  shall  be  taken  as  ad- 
mitted." This  was  notice  to  all  that  the  plaintiff  in  an  action 
upon  a  promissoiy  note  or  bill  of  exchange  would  not  be  required 
to  produce  evidence  of  the  execution  of  the  instrument  by  the 
maker,  and  its  indorsement  by  the  various  parties  through  whose 
hands  it  might  come  into  the  possession  of  the  holder.    When  a 
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plaintiff  in  an  action  on  a  negotiable  note  brought  himself  within 
the  operation  of  this  rule,  and  the  defendant  did  not  deny  the 
execution  of  the  paper,  as  required  by  the  rule,  this  manifest  re- 
sult was  reached:  the  plaintiff  was  entitled  to  read  his  note  in 
evidence  and  his  prima  facie  case  was  then  made  out.  The 
action  of  the  court  below  which  is  complained  of  was  not  a  con- 
struction of  the  rule  of  court,  but  an  abrogation  of  its  plain 
terms.  The  jury  had  been  sworn,  and  the  plaintiff  was  injured 
by  being  suddenly  called  upon  to  prove  facts  which  he  had  a 
right  to  consider  as  already  determined  in  his  favor.  The  first 
and  second  specifications  of  error  are  sustained. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 


McClaren  v.  Citizens'  Oil  &  Gas  Company. 

Oil  and  gas  lease— Liability  of  assignees. 

The  liability  of  an  assignee  of  an  oil  and  gas  lease  for  the  rents  and  roy- 
alties which  accrue  to  the  lessor,  is  foimded  in  privity  of  estate.  He  takes 
the  lease  with  notice  of  its  covenants  and  is  liable  for  all  breaches  thereof 
which  occur  while  he  holds  title  but  is  not  liable  for  such  as  happen  after 
he  ceases  to  be  privy  to  the  estate  of  the  lessee.  Each  successive  assignee 
is  liable  for  covenants  matuiing  while  the  title  is  held  by  him. 

Oil  and  gas  lease— Privity  of  estate— Beneficial  interest. 

When  the  assignee  of  a  leasehold  estate  executes  a  lease  of  the  prem- 
ises, reserving  a  larger  rent  or  containing  covenants  more  advantageous 
to  the  lessor  than  those  found  in  the  original  leasehold,  he  reserves  to 
himself  a  benefit  derived  under  the  original  lease  and  his  privity  of  estate 
is  thus  continued. 

Oil  and  gas  teafe— Actions  for  royaUy— Privity  of  estate. 

A  landlord  may  sue  any  person  or  firm,  who  may  be  liable  under  the 
law,  for  the  entire  rental.  He  is  not  bound  to  sever  his  action,  nor  to 
bring  it  in  such  a  form  as  to  further  the  convenience  of  one  who  had  at- 
tempted to  make  a  profit  for  himself  out  of  the  estate  by  creating  a  new 
estate  upon  essentially  different  conditions. 

Argued  May  16, 1900.  Appeal,  No.  137,  April  T.,  1900,  by 
defendant  in  suit  of  Alexander  McClaren  against  William  A. 
Zahn  et  al.,  trading  as  Citizens'  Oil  &  Gas  Company,  from  judg- 
ment of  C.  P.  Lawrence  Co.,  June  T.,  1898,  No.  57,  in  favor  of 
plaintiff  for  want  of  a  sufficient  affidavit  of  defense.     Before 
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Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
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Assumpsit  for  gas  rental  under  an  oil  and  gas  lease.  Before 
Miller,  P.  J.,  of  the  35th  judicial  district,  specially  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  court  below  entered  judgement  in  favor  of  plaintiff  for 
want  of  a  sufficient  affidavit  of  defense  for  $408.  Defendant 
appealed. 

Error  assigned  was  entering  judgment  in  favor  of  plaintiff 
for  want  of  a  sufficient  affidavit  of  defense. 

C.  M,  Thorp^  with  him  8.  W.  Dana  and  A.  Leo.  Weily  for  ap- 
pellant.— There  is  no  privity  of  contract  or  estate  between  the 
plaintiff  and  appellants:  Wickersham  v.  Irwin,  14  Pa.  108; 
Thomas  v.  Connell,  5  Pa.  13 ;  Berry  v.  McMuUen,  17  S.  &  R. 
84 ;  Negley  v.  Morgan,  46  Pa.  281 ;  Weidner  v.  Foster,  2  P.  & 
W.  23 ;  Hannen  v.  Ewalt,  18  Pa.  9. 

These  cases  we  submit,  show  conclusively  that  the  appellants 
should  not  be  compelled  to  pay  the  rental  claimed.  They  de- 
rived no  benefit  from  the  lease  during  this  period.  They  were 
not  in  possession  during  this  period.  The  benefit  was  derived 
by  the  McMillins  or  their  assignees,  the  Big  Meadows  Gas  Com- 
pany, and  the  possession  was  in  them  under  and  by  virtue  of 
the  appellants^  assignment. 

This  doctrine  of  privity  of  estate  is  one  constructed  for  the 
benefit  of  the  landlord.  The  latter  has  the  liability  of  the  orig^ 
inal  lessee  and  his  right  of  distraint  to  rely  on  also.  He  is  al- 
ready a*  favorite  of  the  law.  We  submit  that  he  should  not  be 
a  mendicant  begging  for  greater  favors  and  is  not  entitled  to 
an  extension  of  the  doctrine  of  privity  of  estate,  which  will 
make  a  new  class  of  persons  liable  to  him.  If  he  has  improve- 
ments on  his  land  out  of  which  to  make  his  rent,  and  the  per- 
sonal liability  of  Book,  the  man  he  leased  to,  and  of  the  Mc- 
Millins, and  the  Big  Meadows  Gas  Company,  he  is  surely  entitled 
to  nothing  more. 

James  A.  Gardner^  for  appellees. — There  is  such  a  privity 
here  as  will  support  a  recovery,  the  defendants  being  assignees : 
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Spencer's  Case,  1  Sm.  Ldg.  Cases  (9th  Am.  ed.),  1T4, 216,  217, 
222, 226, 227 ;  Borland's  Appeal,  66  Pa.  470 ;  Hannen  v.  Ewalt, 
18  Pa.  9. 

The  defendants,  whether  they  be  the  legal  or  equitable  own- 
ers of  the  Book  contract,  are  liable  for  the  rentals,  as  they  re- 
ceive the  income  and  profits :  Berry  v.  McMuUen,  17  S.  &  R. 
84;  Duff  V.  Bayard,  4  W.  &  S.  240 ;  Elkinton  v.  Newman,  20 
Pa.  281. 

The  privity  of  estate  which  induces  liability  is  the  actual  or 
beneficial  enjoyment  of  the  premises,  or  the  right  of  possession 
and  enjoyment.  It  \&  the  equitable  title  as  against  the  legal : 
Wickersham  v.  Irwin,  14  Pa.  108 ;  Hannen  v.  Ewalt,  18  Pa.  9. 

Actual  possession  is  not  really  necessary.  The  assignee  is 
liable  from  the  time  of  the  assignment,  even  if  the  possession 
were  vacant,  for  it  is  the  close  of  him  who  has  the  right :  Han- 
nen V.  Ewalt,  18  Pa.  9. 

The  acceptance  of  the  assignment,  the  taking  possession, 
or  having  the  right  to  take  possession,  fixes  the  liability  of  the 
assignee,  who  is  bound  by  his  privity  of  estate ;  Hannen  v. 
Ewalt,  18  Pa.  9;  Negley  v.  Morgan,  46  Pa.  281. 

Even  an  assignment  by  an  assignee,  which  does  not  put  an 
end  to  lus  actual  or  beneficial  possession,  or  his  right  to  posses- 
sion, is  not  su£Bcient  to  destroy  the  privity  of  estate :  Negley 
V.  Morgan,  46  Pa.  281. 

There  is  no  merit  in  the  objection,  and  it  is  doubtful  whether 
it  is  good  even  if  he  were  liable,  the  action  being  by  reason  of 
a  privity  of  estate  and  not  by  contract,  in  which  case  it  is  not 
necessary  to  join  all  the  owners :  Spencer's  Case,  1  Sm.  Ldg. 
Cases  (9th  Am.  ed.),  227. 

Besides,  these  parties  were  doing  business  as  the  "  Citizens' 
Oil  and  Gras  Company"  and  the  McMillins,  as  trustees, 
were  required  to  account  to  them  as  such ;  and  before  the  de- 
fendants can  raise  the  plea  in  abatement,  they  should  have  al- 
leged their  compliance  with  the  Act  of  April  14,  1851,  P.  L. 
612,  sees.  18, 14,  that  the  partnership  is  registered :  Cooper 
V.  Sherman,  8  Kulp,  40 ;  Hoffman  v.  Galland,  1  Leg.  Rec.  16. 

This  whole  case,  therefore,  depends  upon  the  construction  of 
the  various  contracts,  the  decisions,  facts  and  decrees  of  the 
courts  aforesaid,  and  there  is  no  fact  upon  which  a  jury  could 
be  called  upon  to  pass.    The  defendants  being  the  beneficial 
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and  actual  owners  are  liable  to  the  plaintiflfs  for  the  rents,  and 
the  judgment  of  the  court  below  is  correct. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900 : 
This  action  was  brought  against  the  defendants  as  surviving 
partners  trading  as  the  Citizens'  Oil  &  Gas  Company.  The 
affidavit  of  defense  admits  to  be  true  the  averments  contained 
in  the  first,  second,  third  and  fourth  paragraphs  of  plaintiflf's 
statement.  The  pai-agraphs  in  question  substantially  aver  the 
following  facts :  That  the  plaintiff,  on  November  25, 1890,  by 
agreement  in  writing,  leased  unto  Thomas  A.  Book,  for  the 
sole  and  only  purpose  of  drilling  and  operating  for  oil  or  gas, 
a  certain  tract  of  land  in  Lawrence  county.  The  covenants  of 
the  lessee  which  are  now  material  were  that  he  would  deliver 
one  eighth  of  the  oil  discovered  and  produced  on  said  premises 
in  pipe  Imes  connected  with  the  well,  to  the  credit  of  the  les- 
sor ;  and  in  case  gas  was  obtained  in  paying  quantities  that  he 
would  pay  to  the  lessor  #200  per  annum  for  each  and  every 
well,  so  long  as  utilized  or  marketed.  By  virtue  of  various 
mesne  assignments,  all  the  estate  created  by  said  lease,  grant 
or  contract  became  vested  in  the  defendants  and  William  P. 
Bennett,  partners  doing  business  as  the  Citizens'  Oil  &  Gas 
Company,  who  opemted  this  and  other  leases  under  that  firm 
style.  William  P.  Bennett,  died,  leaving  the  defendants  as 
surviving  partners. 

A  well  was  drilled  on  the  premises,  gas  therefrom  was  pro- 
duced in  paying  quantities,  and  the  same  was  utilized  and 
marketed.  It  is  admitted  that  the  plaintiff  is  entitled  to  re- 
ceive the  amount  for  which  this  action  is  brought,  from  some 
quarter,  under  the  terms  of  the  lease.  There  was  no  privity 
of  contract  between  the  parties  to  this  litigation,  and  if  the 
defendants  are  to  be  held  it  must  be  from  privity  of  estate. 
The  defendants  admit  that  they  had  become  privies  to  the  es- 
tate created  by  the  leasehold,  but  aver  that  such  privity  of 
estate  had  ceased,  by  force  of  a  contract  which  they  contended, 
as  a  matter  of  law,  extinguished  their  estate  in  the  land.  The 
agreement  upon  which  the  defendants  rely  was  entered  into 
by  all  the  members  of  the  defendant  company,  as  parties  of 
the  first  part,  and  E.  A.  McMillin,  one  of  their  own  number, 
and  J.  M.  McMillin,  who  was  not  a  member  of  the  company, 
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parties  of  the  second  part.  It  was  dated  Januar}'  31, 189B, 
and  contained  the  following  covenants  which  are  now  material. 
The  agreement  recited  that  the  parties  of  the  first  part  were 
the  joint  owners  of  certain  oil  leases  upon  which  two  wells 
had  been  drilled,  and  declared  the  purpose  for  which  the  agree- 
ment was  made  in  the  following  language:  "And  whereas, 
all  of  said  owners  are  desii'ous  of  having  said  gas  used  in 
such  a  manner  as  to  realize  a  profit  to  all  of  the  said  owners, 
and  the  parties  of  the  second  part  are  willing  to  undertake  to 
provide  for  the  piping  and  consumption  thereof  in  such  a  man- 
ner as  to  realize  a  profit  therefrom.  Now,  therefore,  in  consid- 
eration of  the  premises,  etc.,  the  said  parties  of  the  first  part 
do  grant,  bargain,  sell,  assign  and  transfer  to  the  parties  of  the 
second  part,  their  executors,  administrators  and  assigns,  the 
exclusive  right  and  privilege  of  drilling  on  said  premises  for 
natural  gas,  and  of  piping  and  conducting  therefrom  the  nat- 
ural gas,  and  of  selling  the  same  for  and  during  the  term  of 
said  leases ;  it  being  the  intention  to  hereby  grant  all  and  every 
right  and  privilege  with  reference  to  drilling  on  said  lands  for 
natural  gas  and  of  obtaining  and  disposing  of  the  same  as  are 
possessed  by  the  parties  of  the  first  part."  The  parties  of  the 
second  part  agreed,  at  their  own  proper  cost  and  expense,  to 
connect  the  gas  wells  with  the  pipe  line  and  conduct  the  gas 
therefrom  to  New  Castle,  Pennsylvania  within  ninety  days  from 
that  date.  "  That  they  will  sell  said  gas,  and  any  other  gas  that 
may  be  obtained  from  or  through  other  wells  on  said  premises,' for 
the  best  price  that  can  be  obtained  therefor,  and  will  apply  the 
proceeds  arising  from  the  sales  thereof  as  follows,  viz. :  To  pay- 
ment of  all  royalties  and  rentals  due  or  to  become  due  on  any 
or  all  of  said  leases ;  to  the  drilling  of  any  and  all  wells  on 
said  leases  that  may  become  necessary  for  the  profitable  man. 
agement  thereof,  and  to  the  general  expenses  of  carrying  on 
the  business  and  conducting  and  selling  the  gas,  and  collect  the 
proceeds  of  the  sale  thereof ;  provided,  however,  the  said  gen- 
eral expenses  shall  not  exceed  $200  in  any  one  month.  It  be- 
ing expressly  agreed  that  said  second  parties,  their  executors, 
administrators  and  assigns,  shall,  at  their  own  expense,  lay  any 
and  all  pipe  lines  made  necessary,  and  connect  all  wells  with 
the  line,  and  that  the  same  shall  not  be  paid  out  of  the  pro- 
ceeds arising  from  the  sale  of  gas.    After  the  payment  of  the 
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above-mentioned  royalties,  rentals,  drilling  expenses  and  gen- 
eral expenses,  said  second  parties  shall  pay  to  William  A.  Zahn, 
the  treasurer  appointed  by  the  owners  of  said  leases,  or  his  suc- 
cessor in  ofQce,  the  full  equal  one  fourth  of  the  remaining  pro- 
ceeds arising  from  the  sale  of  said  natural  gas,  the  said  amount 
to  be  paid  to  said  treasurer  in  quarter-yearly  payments  and 
the  amounts  so  paid  shall  by  the  treasurer  be  distributed  to 
and  among  each  and  every  one  of  the  stockholders,  in  propor- 
tion to  the  number  of  shares  held  by  each.''  The  agreement 
further  provided  that  a  failure  of  the  parties  of  the  second 
part  to  keep  the  covenants  a^d  agreements  should  work  a  forfei- 
ture of  the  contract  and  all  the  estate,  title  and  interest  thereby 
granted  to  them.  E.  A.  McMillin  and  J.  M.  McMillin  pro- 
ceeded to  carry  out  the  terms  of  this  agreement,  entered  upon 
the  premises  and  marketed  the  gas.  In  a  proceeding  in  equity 
subsequently  instituted  by  the  present  defendants,  the  above 
recited  agreement  was,  by  the  Supreme  Court  of  the  state,  de- 
creed to  be  fraudulent  and  void,  and  E.  A.  McMillin  and  J.  M. 
McMillin  were  declared  to  hold  all  contracts  and  property 
which  they  had  acquired  thereunder  as  trustees  for  these  de- 
fendants. For  the  purposes  of  this  case  we  do  not  consider 
the  litigation  between  the  parties  to  that  agreement,  nor  its 
results,  material  to  the  present  inquiry. 

The  liability  of  an  assignee  of  the  lessee  of  an  oil  and  gas 
lease  for  the  rents  and  royalties  which  accrue  to  the  lessor,  is 
founded  in  privity  of  estate.  He  takes  the  lease  with  notice  of 
its  covenants,  and  is  liable  for  all  breaches  thereof  which  occur 
while  he  holds  the  title,  but  is  not  liable  for  such  as  happen 
after  he  ceases  to  be  privy  to  the  estate  of  the  lessee.  Each 
successive  assignee  is  liable  for  covenants  maturing  while  the 
title  is  held  by  him :  Washington  Gas  Company  v.  Johnson, 
123  Pa.  576  ;  FenneU  v.  Guflfey,  139  Pa.  341.  The  principles 
upon  which  privity  of  estate  in  leases  for  the  purposes  of  ope- 
rating for  oil  and  gas  is  to  be  determined,  are  in  no  wise  differ- 
ent from  those  which  apply  to  any  other  lease  of  land  resemng 
rent.  The  privity  of  estate  which  induces  the  liability  of  the 
assignee  is  tiie  actual  or  beneficial  enjoyment  of  the  premises. 
It  is  not  necessary  that  the  legal  title  shall  be,  or  shall  continue, 
in  him  who  is  to  be  held  because  of  privity  of  estate.  One 
who  has  a  beneficial  interest  in  the  estate  created  by  the  lease. 
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or  enjoys  the  profits  thereof,  or  has  a  right  to  enjoy  such  prof- 
its, is  in  privity  of  estate,  as  the  successor  to  the  title  of  the 
lessee :  Wickersham  v.  Irwin,  14  Pa.  108 ;  Thomas  v.  Connell, 
5  Pa.  18 ;  Hannen  v.  Ewalt,  18  Pa.  9.  "  It  is  not  necessary 
that  he  should  actually  receive  profits,  or  be  in  the  actual  pos- 
session of  the  land ;  it  is  sufficient  that  he  is  the  owner  of  the 
equitable  interest  and  in  the  constructive  possession."  "  The 
law  regards  substance,  not  form,  and  looks  to  the  real  transfer 
of  property,  not  a  mere  form  of  conveyance  in  which  the  legal 
title  is  in  one  and  the  equitable  title  in  another :"  Berry  v. 
McMullen,  17  S.  &  R.  84.  The  defendants  in  the  present 
case  having  entered  under  an  assignment,  and  thus  come  into 
privity,  that  privity  continues  as  long  as  their  beneficial  enjoy- 
ment of  the  demised  property  or  right  to  it  remains.  "  Some- 
thing more,  then,  is  required  to  terminate  the  privity  of  an  as- 
signee of  premises  subject  to  rent,  and  his  consequent  liability, 
than  an  assignment  which  does  not  put  an  end  to  his  actual  or 
beneficial  possession :"  Negley  v.  Morgan,  46  Pa.  281. 

The  agreement  between  the  defendants  and  E.  A.  and  J.  M. 
McMillin  was  not  and  did  not  pretend  to  be  a  conveyance  to 
the  latter  of  the  estate  in  the  lands  of  the  plaintiff,  which  the 
defendants  had  acquired  as  successors  to  Thomas  A.  Book. 
It  declared  upon  its  face  that  its  purpose  was  to  realize  a  profit 
to  the  owners  of  the  leases,  and  to  carry  this  purpose  into  effect 
the  owners  of  the  leases  conveyed  the  leased  premises  to  the 
McMillins,  upon  terms  essentially  different  from  those  of 
the  original  lease.  This  agreement  required  McMillin,  at  his 
own  expense,  to  lay  pipe  lines  and  conduct  the  gas  to  a  distant 
market,  and  there  sell  the  same  and  account  for  the  proceeds. 
After  the  payment  of  royalties,  rentals,  drilling  wells  and  a 
small  sum  per  month  for  general  expenses  of  operating  the 
leases,  one  fourth  of  the  proceeds  arising  from  the  sale  of  the 
gas  was  to  be  paid  to  these  defendants.  The  oil  right  in  the 
property  did  not  pass  from  the  defendants  to  McMillin.  It 
thus  appears  that,  while  McMillin  was  not  required  to  pay  the 
royalties  and  rentals  unless  the  fund  derived  from  the  sale  of 
the  gas  was  sufficient  for  that  purpose,  the  defendants  were  not 
liable  for  the  expenses  of  drilling  the  wells,  and  thus  had  the 
advantage  of  the  development  of  their  property  at  McMillin's 
expense.     The  parties,  in  their  agreement,  recognized  the  fact 
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that  McMillin  did  not  acquire  title  to  the  estate  created  by  the 
lease  to  Book,  for  the  one  quarter  of  the  proceeds  arising  from 
the  sale  of  the  gas  was  to  be  paid  ^^  to  William  A.  Zahn,  the 
treasurer  appointed  by  the  owners  of  said  leases,  or  his  succes- 
sor in  office."  In  case  of  failure  of  McMillin  to  perform  his 
covenants,  the  defendants  had  a  right  to  forfeit  the  lease  and 
take  possession.  In  short,  the  defendants  retained  the  estate 
created  by  the  lease  to  Book,  in  pririty  with  which  they  then 
were,  and  carved  out  of  it  a  new  leasehold  estate  in  the  lands, 
upon  terms  which  assured  them  a  substantial  benefit  and  for 
their  own  profit.  When  the  assignee  of  a  leasehold  estate  exe- 
cutes a  lease  of  the  premises,  r^erving  a  larger  rent  or  contain- 
ing covenants  more  advantageous  to  the  lessor  than  those  found 
in  the  original  leasehold,  he  reserves  to  himself  a  benefit  derived 
under  the  original  lease  and  his  privity  of  estate  is  thus  con- 
tinued. He  does  not  convey  the  estate  which  he  had  accepted 
as  assignee  of  the  original  lessee,  but  creates  a  new  estate,  to 
which  he  assumes  the  character  of  landlord.  The  agreement 
into  which  the  defendants  entered  with  E.  A.  and  J.  M.  Mc- 
Millin did  not  destroy  the  privity  of  estate  which  rendered 
them  liable  as  assignees  of  the  lease  to  Thomas  A.  Book. 

The  allegation  of  the  affidavit  of  defense  that  William  P. 
Bennett,  a  deceased  partner,  ought  to  have  been  made  a  party 
defendant  in  this  proceeding  is  not  worthy  of  consideration. 
The  affidavit  of  defense  did  not  deny  that  the  leasehold  had 
been  held  as  partnership  property.  It  admitted  that  William 
P.  Bennett  had  died  prior  to  the  bringing  of  this  action,  and 
it  is  not  necessary  in  Pennsylvania  to  make  the  personal  repre- 
sentatives of  a  deceased  partner  defendants  in  an  action  against 
the  partnership.  The  allegation  that  J.  M.  McMillin  ought  to 
have  been  made  a  party  defendant  is  equally  without  merit 
The  affidavit  does  not  allege  that  McMillin  was  a  member  of 
the  partnership,  it  relies  upon  the  allegation  that  McMillin  had 
acquired  an  interest  in  the  lease  by  reason  of  his  having  been 
a  party  to  the  agreement  between  these  defendants  and  E.  A. 
McMillin  and  J.  M.  McMillin,  hereinbefore  set  forth.  We 
have  arrived  at  the  conclusion  that,  at  most,  McMillin  was 
simply  a  tenant  under  these  defendants.  It  is  true  that  the 
plaintiff  might  have  brought  an  action  jointly  against  all  who 
were  privies  to  the  estate  which  he  had  by  leasehold  created. 
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His  contract  was  entire ;  'he  could  sue  any  firm  or  person  who 
might  be  liable  under  the  law  for  the  entire  rental ;  he  was 
not  bound  to  sever  his  action,  nor  was  he  bound  to  bring  his 
action  in  such  a  form  as  to  further  the  convenience  of  one  who 
had  attempted  to  make  a  profit  for  himself  out  of  the  estate 
by  creating  a  new  estate  upon  essentially  different  conditions : 
Hannen  v.  Ewalt,  18  Pa.  9. 

The  learned  court  below  very  properly  entered  judgment 
for  want  of  a  sufficient  affidavit  of  defense,  which  judgment  is 
now  affirmed. 


Martachowski  v.  Orav^itz. 

Trespass^  Cause  of  action — Fraudulent  representation. 

Where  plaintiff  avers  that  he  parted  with  money  to  defendant  for  the 
purchase  of  a  liquor  license  which  defendant  falsely  represented  that  he 
owned,  and  which  he  promised  to  transfer,  by  reason  of  which  plaintiff 
suffered  loss  and  damage,  the  allegation  is  sufficient  to  support  an  action 
in  trespass  for  false  representation. 

Breach  of  contract— Fraudulent  representation— Measure  of  damages. 

Where  plaintiff  purchased  from  defendant  a  certain  lease,  barroom 
fixtures  and  a  liquor  license,  the  last  of  which  defendant  did  not  own,  the 
measure  oi  damages  would  be  the  difference  between  the  value  of  what 
plaintiff  was  to  receive  under  the  contract  and  the  value  of  what  he  did 
receive. 

Pleading — Evidence  introducing  new  cause  of  action. 

The  statement  alleging  false  representation  as  to  ownership  of  a  license, 
the  proposed  transfer  of  which  was  the  inducing  consideration  moving 
plaintiff  to  part  with  money  in  purchase  of  a  license  and  a  lease  and  fittings, 
etc.,  of  a  barroom,  it  was  error  to  permit  plaintiff  to  show  that  he  sold 
liquor  without  a  license  and  had  been  convicted  and  sentenced  therefor. 
Such  evidence  introduced  a  new  cause  of  action  and  was  therefore  inad- 
missible under  the  pleadings.  They  were  not  the  necessaiy  consequence 
of  the  wrongful  act. 

Measure  of  damages— Cause  of  action  based  on  illegal  act. 

A  party  may,  because  he  has  been  fraudulently  misled,  be  relieved  from 
the  legal  effects  of  a  lawful  contract,  but  in  no  case  can  he  recover  dam- 
ages where  he  must  found  his  claim  in  his  own  violation  of  a  criminal 
statute. 

Argued  Jan.  11,  1898.  Reargued  Jan.  9,  1899.  Appeal, 
No.  1,  Jan.  T.,  1898,  by  defendant  in  suit  of  Joseph  Martachow- 
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ski,  against  Frank  Orawitz,  from  judgment  of  C.  P.  Luzerne 
County,  Feb.  T.,  1898,  No.  184,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Bbavbb,  Orlady,  Smith,  W.  W.  Portbb  and 
W.  D.  Portbb,  J  J.    Reversed.    Opinion  by  W.  D.  Portbb,  J. 

Trespass.    Before  Woodward,  P.  J. 
The  material  facts  appear  in  the  opinion  of  the  court 
At  the  trial  the  court  admitted  in  evidence  the  record  show- 
ing the  conviction  and  imprisonment  of  plaintiff  for  selling 
liquor  without  a  license. 

The  court  charged  the  jury,  inter  alia,  as  follows : 

[We  say  to  you  that  if  the  plaintiff  and  his  witnesses  have 
stated  the  trutJi,  the  whole  truth  of  the  case  and  nothing  but 
the  truth,  he  is  in  our  judgment  entitled  to  a  verdict  at  your 
hands  for  such  damages  as  he  has  suffered.]  [2]  .... 

[If  that  be  the  truth  of  the  case  and  the  whole  truth  he  will  be 
entitled  to  recover  such  damages  as  you  think  proper.]  [8]  .... 

[If  you  decide  to  find  for  the  plaintiff  we  instruct  you  briefly 
as  to  the  measure  of  damages :  that,  in  the  first  place,  there  is 
no  fixed,  unbending  rule  on  this  subject;  that  depends  largely 
on  the  discretion  of  the  jury  enlightened  as  they  have  been  by 
the  testimony  in  the  case.  The  fundamental  idea  of  damages 
in  such  cases  is  compensation  to  make  the  party  whole— -to  do 
him  justice  under  all  the  circumstances  of  the  case;  it  is  to 
compensate  him  for  what  he  has  suffered  in  all  the  ways  in 
which  he  has  suffered.  If  you  find  for  the  plaintiff  of  course 
you  will  say  in  what  sum.]  [4] 

[The  rule  of  law  in  cases  similar  to  the  one  now  on  trial  is 
to  some  extent  a  modification  of  the  general  principle  or  maxim 
to  which  I  call  your  attention,  and  the  rule  is  this,  as  we  under- 
stand it  to  be :  if  a  party  who  himself  knows  the  law  should 
deceive  another  by  misrepresenting  the  law  to  him,  or  knowing 
him  to  be  ignorant  of  it  should  take  advantage  of  it,  relief  will 
be  granted  on  the  ground  of  fraud,  and  such  a  case  is  not 
within  the  rule  or  maxim,  that  ignorance  of  the  law  excuses 
no  one.]  [5] 

Verdict  and  judgment  for  plaintiff  for  $877.60.  Defendant 
appealed. 
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Errors  assigned  among  others  were  (1)  to  ruling  on  evi- 
dence. (2-6)  To  portions  of  the  judge's  charge,  reciting  same. 
(8)  Refusal  of  binding  instructions  in  favor  of  defendant. 

Qeo.  H.  Troutman  and  John  T.  Lenahan^  for  appellant. — 
Special  damages  are  required  to  be  stated  in  the  declaration 
for  notice  to  the  defendant  and  to  prevent  surprise  at  the  trial. 
Where  the  action  is  for  the  conversion  or  destruction  of  prop- 
erty or  any  tortious  act  or  omission  involving  its  loss,  the  law 
infers  an  injury  measured  by  its  value,  and  the  injured  party 
may  recover  by  that  standard  under  the  general  averment  of 
damage.  But  if  he  ia  entitled  to  recover  other  damages,  they 
are  special  and  exceptional,  arising  from  peculiar  circumstances 
which  must  be  alleged  and  proved :  1  Sutherland  on  Damages, 
sees.  419,  420.  See  also  3  Sedgwick,  sec.  1261 ;  Robinson  v. 
Stokely,  3  Watts,  270;  and  Laing  v.  Colder,  8  Pa.  479. 

If  the  language  of  the  court,  taken  in  connection  with  the 
circumstances  of  the  case,  may  have  misled  the  jury  as  to  the 
law,  or  if  the  tendency  of  the  charge  was  to  mislead  them,  it  is 
gp*ound  for  reversal,  though  there  was  no  request  to  charge 
upon  any  particular  point :  Bisbing  v.  Bank,  93  Pa.  79 ;  Nor- 
ton V.  Lehn,  2  Penny.  297. 

As  to  the  fifth  assignment  of  error,  while  the  learned  judge 
recognized  the  general  principle  that  ignorance  of  the  law  ex- 
cuses no  one,  he  made  an  exception  to  this  rule  not  warranted 
by  the  facts  in  this  case. 

In  Rankin  v.  Mortimere,  7  Watts,  372,  Mr.  Justice  Roqebs 
says :  "  It  is  an  unquestionable  principle,  which  applies  to  civil 
as  well  as  criminal  cases,  that  ignorance  of  the  law  will  not 
furnish  an  excuse  for  any  person,  either  for  a  breach  or  omis- 
sion of  duty.  Ignorantia  legis  neminem  excusat  is  a  maxim 
which  is  as  much  respected  in  equity  as  in  law.  This  doctrine 
is  among  the  settled  elements  of  the  law,  for  every  man,  at  his 
peril,  is  bound  to  take  notice  of  what  the  law  is,  as  well  the 
law  made  by  statute  as  the  common  law. 

This  declaration  of  the  law  is  followed  in  Good  v.  Herr,  7 
W.  &  S.  253,  and  M'Aninch  v.  Laughlin,  13  Pa.  371. 

Wherever  the  law  imposes  a  penalty  for  making  a  contract 
it  impliedly  forbids  parties  from  making  such  a  contract,  and 
when  a  contract  is  prohibited,  whether  expressly  or  by  implica- 
VoL.  XIV— 12 
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tion,  it  is  illegal  and  cannot  be  enforced.  Of  this  there  is  no 
doubt :  Holt  v.  Green,  78  Pa.  198. 

The  test  whether  a  demand  connected  with  an  illegal  trans- 
action is  capable  of  being  enforced  by  law,  is  whether  the  plain- 
tiff requires  the  aid  of  the  illegal  transaction  to  establish  his 
case :  Swan  v.  Scot,  11  S.  &  R.  155 ;  Thomas  v.  Brady,  10  Pa. 
164 ;  Scott  V.  Duffy,  14  Pa.  18.  If  the  plaintiff  cannot  open 
his  case  without  showing  that  he  has  broken  the  law,  a  court 
will  not  assist  him. 

jB.  McManuB  and  John  McOahrerty  for  appellee. — If  the  dec- 
laration did  not  set  forth  a  legal  cause  of  action  the  defendant 
might  have  demurred  to  it ;  if  the  averments  contained  in  it 
were  not  sufficiently  definite  and  specific,  he  might  have  asked 
for  a  bill  of  particulars  under  our  rule  of  court,  or  he  might 
have  obtained  a  rule  upon  the  defendant  to  file  a  more  specific 
statement :  Bradley  v.  Potts,  155  Pa.  418 ;  Dow  v.  Williams, 

4  Pa.  Dist.  Rep.  659. 

While  in  such  action  it  may  be  more  regular  to  set  out  such 
elements  of  damages  in  the  narr.,  yet  where  the  cause  has  been 
tried  properly  on  its  merits,  a  reversal  will  not  be  ordered  be- 
cause of  the  absence  of  such  averments :  Hawes  v.  O'Reilly, 
126  Pa.  440. 

The  plaintiff  is  not  required  to  set  out  specifically  or  in  de- 
tail the  elements  or  grounds  of  the  damages  which  he  seeks  to 
recover,  but  only  the  substantial  facts  necessary  to  constitute 
a  cause  of  action :  Prentiss  v.  Barnes,  88  Mass.  510. 

It  was  perfectly  legitimate  for  the  plaintiff  to  prove  such 
acts  and  matters  in  support  of  his  case  as  were  the  legal  and 
natural  consequences  of  the  injury  done.  Matters  that  natu- 
rally arise  from  the  act  complained  of  may  be  given  in  evidence : 

5  Am.  &  Eng.  Ency.  of  Law,  357 ;  Chitty  on  Pleading,  412*. 
We  did  offer  evidence  of  special  damage  on  the  trial,  to  wit: 

that  after  the  plaintiff  was  sent  to  prison,  the  defendant  evicted 
his  family,  and  converted  to  his  own  use  all  the  personal  prop- 
erty which  the  plaintiff  had  bought  and  paid  for,  and  obtained 
$35.00  from  his  wife  with  which  he  promised  to  secure  his  re- 
lease and  freedom  and  never  used  it  for  said  purpose  and  never 
intended  to.  This  evidence  was  excluded  by  the  court,  and 
the  plaintiff  was  rigidly  restricted  to  simple  proof  of  his  coq- 
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viction  and  imprisonment,  without  anything  more :  Ward  y. 
Smith,  11  Price  (Eng.),  19. 

The  doctrine  of  this  case  was  fully  affirmed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Roberts  y.  Graham, 
73  U.  S.  578. 

Tested  by  this  elementary  principle,  we  think  the  charge  of 
the  learned  judge  on  the  measure  of  damages  was  correct  and 
adequate  in  every  particular.  The  very  nature  of  the  case  was 
not  susceptible  of  a  more  explicit  or  conservative  statement  of 
the  law.  It  has  been  decided  by  our  Supreme  Court,  in  many 
cases,  that  the  general  rule  for  the  measure  of  damages  in  cases 
of  tort  may  be  said  to  be  that  which  aims  at  actual  compensa- 
tion for  the  injury,  and  whatever  ascertains  this  is  proper  evi- 
dence to  be  submitted  to  the  jury :  Seely  v.  Alden,  61  Pa.  802 ; 
McKnight  v.  Ratcliff,  44  Pa.  166  ;  Forsyth  v.  Palmer,  14  Pa. 
98. 

While  the  weight  of  authority  is  clearly  against  granting  re- 
lief merely  on  account  of  a  mistake  of  the  law,  it  seems  to  be 
conceded  in  nearly  all  the  cases  and  expressly  decided  in  many 
of  them  that  there  are  exceptions  to  tbis  rule  :  Hunt  v.  Rous- 
maniere,  26  U.  S.  1 ;  Bank  of  United  States  v.  Daniel,  87  U.  S. 
82. 

And  in  Matlock  v.  Todd^  19  Ind.  181,  it  was  decided  "  that 
a  contract  might  be  set  aside  for  fraudulent  misrepresentations, 
though  the  means  of  obtaining  information  were  fully  opened 
to  the  party  deceived,  where  from  the  circumstances  he  was  in- 
duced to  rely  upon  the  other  party's  information." 

Opinion  by  W.  D.  Portbb,  J.,  July  26, 1900 : 
This  action  is  in  trespass  and  the  plaintiffs  statement  con- 
tains all  the  elements  essential  to  an  action  on  the  case  for 
deceit.  The  plaintiff's  statement  sets  forth  that  the  defendant 
"unlawfully,  fraudulently  and  deceitfully  did  represent  and 
state  to  the  said  plaintiff  that  he,  the  said  defendant,  had  a 
license,  duly  granted  to  him  by  the  court  of  quarter  ^sessions 
of  Luzerne  county,  for  the  sale  of  liquors,  etc.,  by  retail  in  a 
house  which  he  claimed  to  own  in  the  Diamond  Edition  of 
Hazelton,  in  said  county,  which  said  license  would  not  expire 
until  the  1st  day  of  April,  1898.  And  that  if  the  said  plaintiff 
would  pay  him,  the  said  defendant,  the  sum  of  $70.00  for  said 
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license,  and  the  sum  of  1321.85  for  barroom  fixtures,  liquors, 
wines  and  other  stock  in  said  house,  including  wagons,  harness, 
sleigh  and  horse  upon  the  premises  mentioned  in  connection 
with  said  house,  he  would  transfer  the  said  license  to  him  in 
due  form  of  law.  That  the  said  plaintiff,  relying  upon  the 
promises,  assurances  and  stipulations  of  the  said  defendant, 
made  as  aforesaid,  paid  to  the  said  defendant  the  sum  of  $391.85, 
demanded  as  the  consideration  for  the  transfer  of  said  license 
and  sale  of  said  property.  The  plaintiff  further  declares  that 
the  said  defendant  did  not  have  any  license  granted  to  him  for 
said  house  during  said  year,  as  he  well  knew,  and  by  reason  of 
his  misrepresentations  and  deceit  and  the  violation  of  his  agree- 
ment to  transfer  said  license,  the  plaintiff  was  induced  to  part 
with  his  money,  as  aforesaid,  and  sustained  great  loss  and  dam- 
age in  the  sum  of  one  thousand  dollars."  The  allegation  that 
the  defendant  agreed  to  transfer  the  license  is  but  an  averment 
of  a  promise  to  do  something  in  the  future,  and  the  failure  of 
the  defendant  to  perform  that  promise  would  not  be  suflScient 
to  support  an  action  for  deceit.  The  averment  that  the  defend- 
ant represented  that  he  had  a  license,  however,  was  a  representa- 
tion as  to  an  existing  fact,  and  as  it  is  averred  that  the  defendant 
pai-ted  with  his  money  upon  the  faith  of  that  representation, 
which  the  defendant  knew  to  be  false,  and  as  it  is  averred  that 
the  representations  with  regard  to  the  license  and  the  agree- 
ment for  the  sale  of  the  chattels  constituted  but  one  transaction 
and  wei-e  dependent  upon  each  other,  the  allegations  are  suflS- 
cient to  support  the  action  in  its  present  form.  The  statement 
on  demurrer  must  have  been  adjudged  sufl&cient.  The  defend- 
ant after  a  trial  upon  the  merits  cannot  object  to  the  statement 
upon  the  ground  that  the  matters  therein  set  forth  are  not 
stated  with  technical  accuracy,  nor  that  upon  the  averments 
thereof  the  action  ought  to  have  been  brought  in  another  form : 
Commonwealth  v.  Press  Co.,  Ltd.,  156  Pa.  516;  Eckert  v. 
Schoch,  155  Pa.  580.  When  the  defendant  went  to  trial  the 
statement  gave  him  notice  of  the  wrongs,  acts  or  omissions 
with  which  he  was  by  the  plaintiff  charged,  but  he  was  not 
called  upon  to  be  prepared  to  answer  allegations  of  other  wrongs 
or  misrepresentations  which  were  not  in  the  statement  set  forth. 
The  only  misrepresentation  of  which  the  statement  charges 
the  defendant  to  h^ve  been  guilty  was  that  he  had  a  license 
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duly  granted  by  the  court  of  quarter  sessions  for  the  sale  of 
liquors  by  retail  in  a  certain  house.  The  plaintiff,  relying  upon 
this  agreement  and  the  promise  of  the  defendant  to  transfer  the 
Ucense,  paid  $70.00  for  the  license  and  f  321.86  for  the  barroom 
fixtures  and  other  chattels.  The  allegation  of  the  injury  to 
the  plaintiff  was  clearly  defined.  "The  plaintiff  further 
declares  that  the  said  defendant  did  not  have  any  license 
granted  to  him  for  said  house  during  said  year,  as  he  well 
knew,  and  by  reason  of  his  misrepresentations  and  deceit,  and 
the  violation  of  his  agreement  to  transfer  said  license,  the 
plaintiff  was  induced  to  part  with  his  money,  as  aforesaid,  and 
sustained  great  loss  and  damage  to  the  sum  of  one  thousand 
dollars,"  etc.  Conceding  all  the  averments  of  this  statement 
to  be  established  by  evidence,  the  measure  of  damages  would 
be  the  difference  between  the  value  of  what  the  plaintiff  was 
to  receive  under  the  contract,  and  the  value  of  what  he  really 
did  receive :  Stetson  v.  Croskey,  52  Pa.  230.  The  wrong 
was  distinctly  charged  and  the  damage  as  charged  was  capable 
of  being  measured  by  a  recognized  standard. 

The  pleadings  being  in  this  condition  at  the  tiial,  the  learned 
court  below  permitted  the  plaintiff,  against  the  objection  of 
defendant,  to  prove  that  he  had  in  this  house  sold  liquors  with- 
out a  license ;  that  he  had,  in  regular  order,  been  indicted  for 
that  offense ;  that  he  had  entered  a  plea  of  guilty,  and  that  he 
had,  as  required  by  law,  been  sentenced  to  jail  and  fined,  hav- 
ing remained  a  prisoner  six  months.  Because  of  the  admission 
of  this  evidence  we  have  the  first  specification  of  error.  That 
this  evidence  was  not  admissible  under  the  pleadings  seems 
clear.  If  the  defendant  had  done  or  omitted  to  do  anything 
which  might  have  naturally  and  necessarily  led  to  the  im- 
prisonment of  the  plaintiff,  that  act  or  omission  ought  to  have 
been  charged  in  the  statement.  1  Chitty's  Pleading,  16th 
Am.  ed.,  398.  The  misrepresentation  with  which  the  defendant 
was  charged  could  have  affected  only  the  estate  of  the  plaintiff ; 
its  only  result  could  have  been  to  deprive  liim  of  property,  or 
disappoint  him  in  profits.  The  evidence  admitted  under  this 
bill  of  exceptions  introduced  a  new  cause  of  action,  which  it 
was  attempted  to  found  upon  representations  made  a  consider- 
able time  after  the  plaintiff  had  paid  his  money.  The  testimony 
upon  this  branch  of  the  case  was  all  taken  under  exception, 
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but  the  defendant  has  only  assigned  for  error  the  admission  of 
this  culminating  offer.  All  of  this  testimony  ought  to  have 
been  rejected,  for  the  reason  that  it  was  calling  upon  the 
defendant  to  answer  for  a  wrong  with  which  he  had  not  been 
charged  in  the  statement.  That  injuries  of  the  character 
which  this  evidence  tended  to  establish  were  not  admissible 
under  the  general  allegation  of  damages  contamed  in  the  state- 
ment is  well  settled.  ^*  When  the  damages  sustained  have  not 
naturally  and  necessarily  accrued  from  the  act  complained  of, 
and  consequently  are  not  implied  by  law,  then,  in  order  to 
prevent  surprise  on  the  defendant  which  might  otherwise  ensue 
on  the  trial,  the  plaintiff  must,  in  general,  state  the  particular 
damage  which  he  has  sustained,  or  he  will  not  be  permitted  to 
give  evidence  of  it:"  1  Chitty's  Pleading,  411.  The  im- 
prisonment of  the  plaintiff  was  neither  the  natural  nor  neces- 
sary consequence  of  the  act  complained  of  in  the  statement, 
and  the  plaintiff  having  failed  to  specially  aver  that  element 
of  damage,  the  evidence  by  which  is  was  sought  to  be  estab- 
lished ought  to  have  been  rejected:  Robinson  v.  Stokely,  8 
Watts,  270;  Agnew  v.  Johnscm,  22  Pa.  471;  Stanfield  v. 
Phillips,  78  Pa.  73;  Laing  v.  Colder,  8  Pa.  479;  Good  v. 
Mylin,  8  Pa.  51.  Where  the  wrong  charged  in  the  state- 
ment, by  the  opemtion  of  natural  laws,  necessarily  produces 
a  certain  result  it  is  not  always  essential  that  such  result  be 
specially  averred.  If  it  be  aven-ed  that  the  defendant  has 
diverted  a  stream  so  that  it  no  longer  flows  through  the  lands 
of  the  plaintiff,  it  naturally  and  necessarily  follows  that  the 
water  is  lost  to  the  land,  and,  in  order  to  furnish  the  jury 
data  from  which  they  may  estimate  the  real  damage,  it  is  com- 
petent to  prove  the  cost  of  obtaining  water  from  other  sources 
during  the  continuance  of  the  wrong:  Hart  v.  Evans,  8  Pa. 
13.  *'In  an  action  for  trespass  for  destroying  a  mill-dam  (not 
merely  a  dam  which  may  be  for  other  purposes),  the  stoppage 
of  the  mills  supplied  by  this  means  with  water  power  seems  to 
fall  within  the  description  of  such  a  damage  as  naturally  or 
necessarily  results  from  the  act :  "  Spigelmoyer  v.  Walter,  8 
W.  &  S.  640.  When  in  an  action  of  trespass  vi  et  armis  for 
assault  and  battery,  it  is  charged  that  the  plaintiff's  leg  was 
broken  by  the  assailant,  the  expense  of  medical  aid  and  nursing 
and  the  loss  of  employment  follow  as  natural  and  necessary 
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consequences.  A  man  with  a  broken  leg  cannot  work,  and  it 
is  the  universal  experience  that  he  must  have  a  doctor  and  will 
require  nursing:  Hawes  v.  O'Reilly,  126  Pa.  440.  Special 
damages  must  be  specially  averred ;  they  are  the  natural  but 
not  necessary  consequences  of  the  wi*ongful  act:  1  Suther- 
land on  Damages,  763.  The  learned  court  below  was  of  opin- 
ion that  the  evidence  was  admissible  for  the  reason  that  the 
plaintiff  was  "an  illiterate  man,"  who,  possibly,  might  not 
understand  the  law.  The  want  of  knowledge  upon  the  part 
of  the  plaintiff  could  not,  however,  change  the  rules  of  plead- 
ing under  which  bis  case  must  be  presented.  The  law  pre- 
sumes that  all  men  are  acquainted  with  its  provisions.  If,  under 
any  circumstances,  a  man  is  to  be  relieved  from  the  conse- 
quences of  his  mistake  of  law,  it  is  incumbent  upon  him  to 
aver  and  prove  that  he  was  ignorant  of  the  law,  and  that  he 
was  misled  as  to  the  legal  effect  of  the  contract  into  which  he 
was  about  to  enter. 

The  admissibilily  of  this  evidence,  however,  involves  more 
than  the  mere  question  of  pleading.  Without  regard  to  the 
averments  of  the  statement,  the  evidence  ought  to  have  been 
excluded.  The  evidence  was  presented  and  admitted  upon 
the  theory  that  if  the  plaintiff  had  been  led  by  the  defendant 
into  a  mistake  of  law,  he  was  entitled  to  recover  damages  for 
the  injury  which  he  suffered  because  of  the  course  of  action  into 
which  he  was  led  by  that  mistake.  The  general  principle  that 
every  one  is  conclusively  presumed  to  know  the  law  is  not 
without  its  exceptions.  Where  in  the  making  of  a  contract 
there  has  been  a  mutual  mistake,  or  where  one  who  knows  the 
law  and  knows  another  to  be  ignorant  thereof  fraudulently 
misleads  him  as  to  the  legal  effect  of  a  contract,  or  where  one 
who  is  shown  to  have  been  ignorant  of  the  law  is  misled  by 
another  with  whom  he  stands  in  a  confidential  relation,  equity 
may  give  relief.  In  such  cases  he  who  has  apparently  acquired 
legal  rights  through  his  own  fraud  will  not  be  permitted  to 
assert  them,  and  the  misrepresentations  must  l)e  made  good : 
Rankin  v.  Mortimere,  7  Watts,  872 ;  Tyson  v.  Passmore,  2  Pa. 
122;  Light  v.  Light,  21  Pa.  407;  Gross  v.  Leber,  47  Pa.  520; 
Whelen's  Appeal,  70  Pa.  410;  McAninch  v.  Laughlin,  18  Pa. 
871.  The  effect  of  this  principle  as  applied  to  the  present 
case,  even  if  the  representations  by  the  defendiuit,  testified  to 
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by  the  plaintiff  but  not  averred  in  the  statement,  be  conceded 
as  true,  would  be  to  require  the  defendant  to  make  good  to  the 
plaintiff  the  loss  which  the  latter  suffered  through  the  failure  to 
obtain  under  the  contract  the  right  to  sell  liquors.  Not  one 
step  farther  than  this  will  the  doctrine  upon  which  the  cases 
above  cited  are  founded  permit  us  to  go.  The  rule  of  law 
which  is  fatal  to  the  plaintiff's  demand  for  damages  because  of 
his  imprisonment  is  entirely  distinct  from  the  principles  above 
cited  upon  which  the  learned  court  below  relied. 

A  party  may,  because  he  has  been  fraudulently  misled,  be 
relieved  from  the  legal  effects  of  a  lawful  contract,  but  in  no 
case  can  he  recover  damages  where  he  must  found  his  claim 
in  his  own  violation  of  a  criminal  statute.  The  objection  to  a 
claim  founded  in  the  transgression  of  a  positive  law  of  the 
state  may  be  asserted  by  the  defendant  with  bad  grace,  but  it 
must  be  allowed.  It  is  enforced,  not  for  his  sake,  but  because 
it  is  founded  in  general  principles  of  public  policy,  of  which 
the  advantage  to  the  defendant  is  incidental.  "  No  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an 
immoral  or  illegal  act."  '•  If  the  cause  of  action  appears  to 
arise  ex  turpi  causa,  or  the  transgression  of  a  positive  law  of 
this  country,  thei*e,  the  court  says,  he  has  no  right  to  be  as- 
sisted. It  is  upon  this  ground  the  court  goes,  not  for  the  sake 
of  the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a^  plaintiff."  This  plaintiff  was  convicted  upon  his  own 
plea  of  guilty,  and  no  question  can  arise  as  to  the  justice  of 
his  imprisonment.  If  the  defendant  had  procured  the  convic- 
tion of  the  plaintiff  upon  perjured  testimony,  through  the  brib- 
ery of  jurors,  or  the  corruption  of  justice  in  any  other  manner, 
an  entirely  different  question  would  have  been  presented.  In 
his  attempt  to  connect  his  imprisonment  with  the  alleged  deceit 
practiced  by  the  defendant,  it  was  necessary  for  the  plaintiff 
to  show  that  he  had  actually  sold  liquors  in  violation  of  law, 
that  he  had  been  convicted  in  a  court  of  competent  jurisdic- 
tion, and  that  he  had  justly  been  imprisoned  under  the  law  of 
the  state.  The  rule  of  law  must  be  enforced  whether  the  action 
is  in  assumpsit  or  trespass ;  whether  upon  a  contract  forbidden 
by  law,  or  for  damages  resulting  from  an  act  of  the  plaintiff 
which  involved  a  crime.  In  this  state  there  is  no  distinction, 
in  the  application  of  this  rule,  between  contracts  or  acts  which 
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are  mala  proliibita  or  mala  in  se :  Coulon  v.  Morton,  4  Teates, 
24;  MitcheU  v.  Smith,  1  Binney,  110;  Scott  v.  Duffy,  14  Pa. 
18 ;  Seidenbender  v.  Charles,  4  S.  &  R.  151  ;*Unger  v.  Boas,  13 
Pa.  601 ;  Fowler  v.  Scully,  72  Pa.  457;  Holt  v.  Green,  73  Pa. 
198;  Thome  v.  Insurance  Company,  80  Pa.  15;  Cooley  on 
Torts,  485, 486,  and  cases  cited  in  note.  This  doctrine  was  sus- 
tained by  the  Supreme  Court  of  Wisconsin  in  a  case  in  which 
the  facts  were  almost  identical  with  those  upon  which  we  are 
called  upon  to  pass  in  this  proceeding :  Gormely  v.  Gymnastic 
Association,  55  Wis.  350.  The  evidence  as  to  plaintiff's  con- 
viction and  imprisonment  was  immaterial  and  incompetent  and 
ought  to  have  been  excluded.  The  first  specification  of  error 
is  sustained. 

Having  admitted  the  evidence  of  plaintiff's  violation  of  the 
law  and  his  imprisonment  as  a  consequence,  the  court  naturally 
fell  into  error  in  instructing  the  jury  as  to  the  measure  of  dam- 
ages in  case  of  a  finding  in  favor  of  the  plaintiff.  While  the 
instruction  complained  of  incidentally  suggested  to  the  jury  that 
the  fundamental  idea  of  damages  in  such  cases  was  compensa- 
tion, the  whole  tenor  of  the  instruction  was  such  as  to  lead  the 
jury  to  believe  that  the  amount  of  damages  rested  entirely  in 
their  discretion,  and  that  there  was  no  element  thereof  which 
was  to  be  determined  in  accordance  with  any  fixed  principle  of 
law.  It  is  barely  possible  that  if  the  wrongs  for  which  the 
plaintiff  sought  to  recover  damages  had  affected  his  person  or 
reputation  alone,  the  instructions  might  have  been  held  to  be 
proper.  But  this  plaintiff  was  claiming  damages  for  an  injury 
to  his  rights  of  property,  and,  no  matter  what  else  may  have 
been  involved  in  the  case,  the  damages  to  such  rights  of  prop- 
erty were  to  be  ascertained  according  to  well  recognized  rules. 
When  a  vendor  sells  property,  or  the  right  to  exercise  a  privi- 
lege, with  a  fraudulent  representation  of  ownership,  his  vendee 
may  recover  damages  for  the  deceit  according  to  the  measure 
applicable  to  a  breach  of  an  express  warranty.  Let  it  be  con- 
ceded that  the  plaintiff  had  sufficiently  averred  in  his  statement 
and  established  by  evidence  that  the  defendant  had  represented 
himself  to  be  the  owner  of  a  license,  which  he  agreed  to  trans- 
fer; or,  further,  that  plaintiff  had  averred  and  proved  that  de- 
fendant had  represented  that  the  contract  into  which  the  parties 
had  entered  vested  in  the  plaintiff  a  right  to  sell  liquors  at  the 


Digitized  by  LjOOQIC 


186  MARTACHOWSKI  v.  OUAWITZ. 

Opinion  of  the  Court.  [1-4  Pa.  Superior  Ct. 

house  in  question,  and  that  the  representation  waa  false.  The 
right  of  property,  or  privilege,  which  the  plaintiff  was  led  to 
believe  that  he  was  acquiring,  but  failed  to  obtain,  was  the  right 
to  sell  liquors  during  the  unexpired  period  of  the  license  year. 
The  measure  of  damages  for  the  loss  of  this  property  right  was 
the  difference  between  the  value  of  the  bar  fixtui*es  and  the  lease 
of  the  house  without  a  license,  and  the  value  of  the  same  chat- 
tels and  lease,  together  with  the  privilege  conferred  by  a  license 
to  sell  liquors  during  the  unexpired  portion  of  the  year :  Stet- 
son V.  Croskey,  supra ;  City  Iron  Works  v.  Barber,  102  Pa. 
166 ;  Himes  v.  Kiehl,  154  Pa.  190  ;  Cole  v.  High,  173  Pa.  690 ; 
1  Sutherland  on  Damages,  section  14.  The  purpose  of  the 
contract  was  to  secure  the  plaintiff  a  privilege  not  purchasable 
in  any  market,  and  the  loss  of  profits  or  advantages  which  must 
have  resulted  from  the  fulfillment  of  the  contract,  being  the 
direct  and  immediate  fruits  of  the  contract,  must  be  presumed 
to  have  been  stipulated  for,  and  to  have  been  within  the  con- 
templation of  the  parties  when  the  contract  was  made.  The 
loss  of  profits  or  advantages,  which  must  have  resulted  from 
the  fulfillment  of  the  contract,  was,  therefore,  proper  to  be 
considered  by  the  jury  in  determining  the  difference  between 
the  value  of  the  rights  which  were  represented  to  pass  un- 
der the  contract,  and  the  value  of  the  rights  which  really  did 
pass  thereunder :  Adams  Express  Company  v.  Egbert,  36  Pa. 
360 ;  Pitteburg  Coal  Company  v.  Foster,  69  Pa.  366 ;  Low  v. 
Craig,  8  Pa.  Superior  Ct.  622 ;  Gormely  v.  Gymnastic  Asso- 
ciation, 66  Wis.  360.  The  failure  to  explain  this  well  estab- 
lished rule,  which  was  certainly  applicable  to  plaintiff's  claim 
for  damages  because  c)f  the  loss  of  the  right  to  a  license,  left 
the  amount  of  damages  to  the  caprice  of  the  jury.  In  this 
there  was  error :  City  Iron  Works  v.  Barber,  supra ;  Himes  v. 
Kiehl,  supra ;  Cole  v.  High,  supra ;  McHugh  v.  Schlosser,  169 
Pa.  480  ;  4  P.  &  L.  Dig.  of  Dec.  6463.  But  under  the  plead- 
ings the  plaintiff  was  not  entitled  to  i*ecover  for  his  imprison- 
ment as  an  element  of  the  damages.  Nor  would  it  have  been 
proper  for  the  court  at  the  time  of  the  trial  to  have  permitted 
an  amendment  averring  misrepresentations,  of  which  the  im- 
prisonment was  a  natural  consequence.  Such  an  amendment 
would  have  been  to  introduce  a  new  and  substantive  cause  of 
action,  to  which  a  different  measure  of  damages  appertained, 
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after  the  statute  of  limitations  had  run :  City  Iron  Works  v. 
Barber,  supra.  The  plaintiff  was  not  entitled  to  recover  com- 
pensation for  the  imprisonment  which  had  resulted  from  his 
own  violation  of  law.  He  had  produced  no  evidence  which  in 
any  way  tended  to  show  the  difference  between  the  value  of 
the  proi)erty  and  privileges  which  he  alleged  that  the  defend- 
ant had  represented  to  pass  under  the  conti-act,  and  the  value  of 
what  did  actually  pass.  The  only  definite  evidence  as  to  dam- 
age sustained  by  the  plaintiff  was  that  he  had  paid  $70.00  for 
a  license  which  the  defendant  had  falsely  represented  that  he 
owned.  The  second,  third  and  fourth  specifications  of  error  are 
sustained. 

The  language  of  the  charge  complained  of  in  the  fifth  speci- 
fication of  error  is,  as  a  statement  of  an  abstract  principle  of 
law,  undoubtedly  sound.  We  have  held,  however,  in  disposing 
of  the  first  assignment  of  error  that  this  principle  does  not 
apply  to  a  case  in  which  the  plaintiff  must  found  his  claim  in 
his  own  violation  of  a  statute  which  makes  his  act  punishable 
by  a  fine  and  imprisonment.  The  learned  court  ought  to  have 
instructed  the  jury  that  the  plaintiff  could  not  recover  damages 
for  the  injury  resulting  from  his  conviction  of  a  crime,  of  which 
he  was  guilty,  and  the  punishment  which  was  inflicted  upon 
him  in  accordance  with  law. 

The  sixth,  seventh  and  eighth  assignments  of  error  are  not 
well  founded.  The  agreement  to  transfer  the  license  was  not 
in  itself  a  violation  of  law.  If  the  defendant  agreed  to  transfer 
or  assign  to  plaintiff  his  rights  under  a  license  which  he  him- 
self did  not  hold,  he  cannot  escape  the  consequences  of  his  fraud 
and  retain  the  money  received  by  his  own  deceit,  by  asserting 
that  the  court  would  not  in  any  event  have  had  jurisdiction  to 
issue  a  license  to  the  plaintiff.  So  far  as  the  injury  to  his  rights 
of  property  was  concerned,  the  plaintiff  presented  a  case  fi-ee 
from  the  taint  of  illegality,  and  was  entitled  to  damages  if  the 
jury  believed  that  he  had  been  fraudulently  deceived.  In  the 
making  of  the  contract  no  illegal  intent  had  been  carried  into 
execution.  "  The  law  does  not  impose,  as  a  penalty  for  such 
intent,  immunity  to  him  who  has  plundered  one  guilty  of  it. 
The  illegal  intention  must  be  acconipained  by  an  act  which  is 
criminal  or  prohibited  by  law,  in  order  to  make  the  transaction 
illegal: "  Smith  v.  Blachley,  188  Pa.  650.     The  plaintiff  pro- 


Digitized  by 


Google 


188  MARTACHOWSKI  v.  ORAWITZ. 

Opinion  of  the  Court.         [14  Pa.  Superior  Ct. 

duced  evidence  from  which  the  jury  would  have  been  warranted 
in  finding  that  the  defendant  had  falsely  represented  to  the 
plaintiff  that  he  was  the  owner  of  a  license,  and  that  upon  the 
faith  of  that  representation  the  plaintiff  had  paid  870.00  to  the 
defendant,  who,  in  consideration  thereof,  agreed  to  transfer 
the  license  to  the  plaintiff.  If  the  jury  believed  this  testimony 
the  plaintiff  was  entitled  to  recover  at  least  the  amount  of  money 
that  he  had  paid.  The  refusal  of  the  learned  court  to  withdraw 
the  case  from  the  consideration  of  the  jury  was  free  from  error. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 


Brewing  Company's  License. 

Liquor  law^Carporaiion— License  for  place  other  than  that  of  manufac- 
turer. 

A  corporation  authorized  by  the  laws  of  Pennsylvania  to  engage  in  the 
brewing  business  may  be  granted  a  license  to  sell  its  product;  as  a  whole- 
sale dealer  at  a  location  not  the  place  of  manufacture ;  and  this  despite 
the  fact  that  it  may  have  a  similar  license  in  another  county. 

Liquor  license — Corporation— Place  of  birth,  etc.,  of  directors. 
Where  the  applicant  for  a  wholesale  license  is  a  corporation  the  act  does 
not  make  it  an  essential  prerequisite  that  the  petition  set  forth  the  place 
of  birth  of  the  directors  or  stockholders,  and,  if  naturalized  oitizens,  the 
time  and  place  of  naturalization. 

Liquor  lato^Estoppel—Evidence  dehors  the  record. 

In  an  application  for  liquor  license  allegations  of  fact  being  dependent 
on  evidence  outside  the  record  and  the  evidence  given  on  the  hearing  of 
such  cases  not  being  brought  up  for  review,  it  will  be  assumed  by  the  ap- 
pellate court  that  the  court  below  determined  the  question  of  fact  correctly 
where  the  record  shows  that  the  order  granting  or  refusing  a  license  was 
made  after  hearing  at  a  time  fixed  by  rule  or  standing  order,  the  presump- 
tion is  that  the  order  was  made  in  the  exercise  of  a  sound  judicial  discre- 
tion and  not  arbitrarily,  and  this  presumption  cannot  be  rebutted  on  appeal 
by  an  argument  from  evidence,  not  on  the  record,  that  the  court  ought  to 
have  reached  a  different  conclusion. 

Practice,  Q.  8.— Liquor  law — Affidavit  to  petition — Where  to  be  made. 

The  affidavit  to  the  petition  for  a  license,  in  the  absence  of  any  standing 
order  or  rule,  is  not  required  by  law  to  be  made  before  an  officer  residing 
in  the  county.  If  the  legislature  had  intended  this  to  be  essential  they 
would  have  said  so  in  unmistakable  terms  and  not  left  it  to  doubtful  in- 
ference. 
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Argued  May  7, 1900.  Appeal,  No.  218,  April  T.,  1900,  by 
James  Nightengale,  in  the  matter  of  the  application  of  the  Pitts- 
burg Brewing  Company  for  a  wholesale  liquor  dealer's  license, 
from  decree  of  Q.  S.  Cambria  Co.,  March  Sess.,  1900,  granting 
said  license.  Before  Rice,  P.  J.,  Bbaveb,  Orlady,  W.  W. 
PoRTBE  and  W.  D.  Porter,  JJ.    Affirmed.    Per  Curiam. 

Application  for  wholesale  liquor  license.  Before  Bar- 
ker, P.  J. 

It  appears  from  the  record  that  the  corporation  has  its  prin- 
cipal place  of  business  in  Pittsburg ;  that  the  place  for  which 
the  license  was  desired  was  Johnstown,  Cambria  county ;  that 
the  petition  set  out  the  names  of  the  officers,  showing  several 
of  them  to  be  foreign  bom.  It  also  alleged  that  the  petitioner 
was  not  in  any  manner  pecuniarily  interested  in  the  profits  of 
the  business  at  any  other  place  in  Cambria  county.  The  peti- 
tion otherwise  was  in  due  form. 

The  court  below  approved  the  bond  and  directed  the  license 
to  be  granted.     James  Nightengale  appealed. 

Error  a^ngned  was  in  granting  to  the  Pittsburg  Brewing 
Company  a  wholesale  license  in  the  16th  ward  of  the  city  of 
Johnstown,  county  of  Cambria. 

W.  JET.  Buppel^  with  him  William  Williams^  John  JE.  Qoiteiger 
and  A.  H.  Coffroth^  for  appellants. — In  In  re  Pennsylvania  Bot- 
tling and  Supply  Co.,  6  Pa.  Dist.  Rep.  530,  Deputy  Attorney 
General  Elkins  holds  that  a  charter  of  incorporation  cannot  be 
granted  for  the  purpose  of  *'  bujring,  selling,  trading  or  dealing 
in  vinous,  spirituous  and  malt  liquors  at  wholesale." 

On  the  question  of  nonresidence,  see  Risser's  Application,  6 
Pa.  C.  C.  270;  Schoenhofen  Brewing  Co.,  8  Pa.  Superior  Ct 
141. 

The  same  reasoning  used  in  those  cases  is  applicable  to  the  case 
in  hand,  and  has  been  so  applied  by  Judge  Simonton,  who 
refused  to  sanction  a  transfer  of  a  license  in  the  city  of  Harris- 
burg  to  the  Pittsburg  Pure  Beer  Brewing  Company :  Pitts- 
burg Pui-e  Beer  Brewing  Company's  Application,  7  Pa.  Dist 
Rep.  233. 

In  the  case  of  the  Pittsburg  Brewing  Company's  License,  12 
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Pa.  Superior  Ct  176,  by  a  divided  court,  this  court  sustained 
the  granting  of  a  number  of  brewers'  licenses  to  the  same  ap- 
plicant in  Allegheny  county ;  and  a  wholesale  license  for  the 
sale  of  its  own  product  granted  to  the  same  applicant  for  the 
same  county  was  sustained  by  this  court  in  the  Pittsburg  Brew- 
ing Company's  Wholesale  License,  12  Pa.  Superior  Ct  129. 

We  have  no  fault  to  find  with  the  granting  of  tliat  license. 
Under  the  rulings,  it  is  an  incident  of  the  business  for  which 
the  corporation  obtained  the  charter,  but  now  to  extend  the 
incident  to  other  counties  seems  to  us  a  perversion  of  legisla- 
tive intent 

In  Spencer's  Application,  6  Pa.  C.  C.  268,  Judge  Whitb 
of  Allegheny  county,  refused  to  grant  two  wholesale  licenses 
to  the  same  party:  Lutz's  Licenses,  1  Pa.  Dist  Rep.  806. 

But  this  cannot  be  so  as  to  the  matters  we  have  urged  for 
reversing  the  decree.  The  court's  discretion  must  be  exercised 
in  a  lawful  manner,  and  not  against  the  positive  provision  of 
the  statute,  nor  arbitrarily  even  as  to  those  matters  resting 
entirely  in  the  discretion  of  the  license  court:  Gross's  License, 
161  Pa.  844;  Gemas's  License,  169  Pa.  43;  Dobemeck's  Ap- 
peal, 1  Pa.  Superior  Ct.  99;  Commonwealth  v.  Kerns,  2  Pa.  Su- 
perior Ct.  69. 

And  in  Sweeny's  License,  11  Pa.  Superior  Ct.  569,  this  court 
says :  "  We  have  authority  to  reverse  for  abuse  of  discretion 
plainly  appearing." 

Jno.  M.  Bose^  with  him  Frank  P.  Martin^  for  appellee. — It 
is  true  that  the  act  of  June  9, 1891,  provides  that  the  petition 
for  license  must  show  ''  the  name  and  present  address  of  the 
applicant  and  how  long  he  has  there  resided,"  but  nowhere  is 
it  provided  that  a  corporation  must  be  a  resident  of  the  county 
in  which  application  is  filed  for  license,  and  the  omission  of 
such  provision  is  very  significant,  proving  that  it  was  the  intent 
of  the  legislature  that  corporations  would  be  granted  licenses 
for  the  sale  of  liquors  as  provided  in  their  charters  in  counties 
outside  their  domiciles :  In  re  Application  of  Pittsburg  Brew- 
ing Company,  12  Pa.  Superior  Ct  176  ;  Dobemeck's  Appeal, 
1  Pa.  Superior  Ct  99. 

In  Gulf  Brewing  Company's  License,  1  Pa.  Dist.  Rep.  525, 
and  in  Pittsburg  Brewing  Company's  Wholesale  Dealer's  Li- 
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cense,  12  Pa.  Superior  Ct.  129,  it  was  held  that  under  the  act 
of  1891,  a  corporation  authorized  by  law  to  engage  in  the  brew- 
ing business  is  entitled  to  a  license  to  sell  its  product  as  a  whole- 
sale dealer  at  a  location  not  the  place  of  its  manufacture. 

The  depositions  form  no  part  of  the  record  in  the  present  case 
and  cannot  be  considered :  Donoghue's  License,  5  Pa.  Superior 
Ct.  1 ;  Fowler's  License,  2  Pa.  Superior  Ct.  63 ;  McCabe's  Li- 
cense, 11  Pa.  Superior  Ct.  560. 

An  examination  of  the  argument  of  the  appellant  shows  be- 
yond the  shadow  of  a  doubt  that  eveiy  right  guaranteed  to  the 
remonstrant  was  carefully  preserved,  and  there  is  no  decision  by 
this  court  or  any  other  which  would  attempt  to  take  away  from 
any  court  the  plain  right  and  duty  defined  by  the  act  of  as- 
sembly, yet  this  is  what  is  sought  by  the  appellant,  and  had  the 
license  been  refused  by  the  lower  court  for  any  of  the  reasons 
assigned,  this  court  would  have  reversed  the  decree :  Dober- 
neck's  Appeal,  1  Pa.  Superior  Ct.  99 ;  Donoghue's  License,  5 
Pa.  Superior  Ct.  1 ;  Alfonso's  License,  11  Pa.  Superior  Ct. 
665. 

Peb  Ctjeiam,  July  26, 1900  : 

The  several  reasons  urged  in  the  court  below  against  the 
appellee's  application  for  a  license  "  to  sell  the  product  of  its 
own  brewery  at  wholesale,"  and  urged  here  as  causes  for  re- 
versing the  order  granting  the  same,  wiU  be  stated  in  the  lan- 
guage of  appellant's  counsel,  and  disposed  of  in  their  order. 

"1.  The  applicant  is  not  a  resident  of  Cambria  coimty." 

We  held  in  Pittsburg  Brewing  Co.'s  Wholesale  License,  12 
Pa.  Superior  Ct.  129,  that,  under  the  Act  of  June  9, 1891,  P.  L. 
257,  a  corporation  authorized  by  the  laws  of  Pennsylvania  to 
engage  in  the  brewing  business  might  be  granted  a  license  to 
sell  its  product  as  a  wholesale  dealer  at  a  location  not  the  place 
of  manufacture.  Upon  this  question  we  all  were  agreed,  and 
we  see  no  reason  now  for  doubting  the  correctness  of  the  con- 
clusion. Whilst  the  act  requires  the  applicant  to  set  forth  in 
his  application  his  **  present  address  "  and  "  how  long  he  has 
there  resided,"  it  does  not  make  residence  in  the  county  at  the 
time  of  filing  the  application,  or  even  at  the  time  of  granting 
the  license,  an  essential  prerequisite.  See  Doberneck's  Appeal, 
I  Pa.  Superior  Ct,  99,    The  oase  of  Sphoeohofen  Brewing  Co.'s 
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License,  8  Pa.  Superior  Ct.  141,  in  which  it  was  held  not  to  be 
an  abuse  of  discretion  to  refuse  a  wholesale  license  to  a  brew- 
ing company  organized  under  the  laws  of  another  state,  does 
not  control  the  disposition  of  the  question  presented  here. 
The  appellee  is  not  a  foreign  corporation  but  is  a  citizen  of 
Pennsylvania,  and  the  reasoning  of  the  last  cited  case  does 
not  apply  with  the  same  force  to  such  a  corporation,  as  a  pe- 
rusal of  Judge  Smith's  opinion  will  show.  The  question  here 
is  as  to  the  power  and  jurisdiction  of  the  court.  We  find  noth- 
ing in  the  act  of  1891,  or  in  the  law  governing  such  corpora- 
tions which  makes  it  unlawful  for  the  court  of  the  proper 
county  to  grant  a  domestic  brewing  company  a  restricted  li- 
cense "  to  sell  the  product  of  its  own  brewery  at  wholesale," 
at  a  place  situated  outside  the  city,  borough,  township  or  county 
in  which  its  principal  office  is  located. 

''2.  Four  of  the  directors  of  the  applicant  company  are 
aliens." 

This  fact  is  inferred  by  the  appellant  from  the  fact  that  the 
petition  sets  forth  that  they  were  bom  in  foreign  countries  and 
does  not  set  forth  that  they  were  naturalized.  It  seems  suf- 
ficient to  say  in  answer  to  this  objection,  that,  where  the  appli- 
cant for  a  license  is  a  corporation,  the  act  does  not  make  it  an 
essential  prerequisite  that  the  petition  set  forth  the  place  of 
birth  of  the  directors  or  stockholders,  and,  if  naturalized  citizens, 
the  time  and  place  of  naturalization.  Therefore,  the  petition 
was  not  defective  in  an  essential  particular.  If  it  be  granted 
for  the  purposes  of  the  discussion  that  the  citizenship  of  the 
directors  was  a  proper  subject  of  inquiry  in  determining  the 
fitness  of  the  applicant,  it  must  also  be  granted,  that  it  was  a 
matter  open  to  proof  on  the  hearing.  There  is  no  conclusive 
presumption  from  this  record  that  these  directors,  though  for- 
eign bom,  were  bom  aliens,  or,  if  aliens  by  birth,  that  they  had 
not  been  natumlized. 

"3.  The  Pittsburg  Brewing  Company  has  a  license  as  a 
wholesaler  and  quite  a  number  as  brewers  and  distillers  in 
Allegheny  county." 

The  question  of  the  right  of  a  brewing  company  to  have 
more  than  one  brewer's  license  in  the  same  county  is  not  in- 
volved in  this  appeal  and  need  not  be  noticed.  The  only  part 
of  the  objection  that  need  be  noticed  is  the  averaient  that  the 
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appellee  had  the  same  kind  of  a  license  in  Allegheny  county 
that  it  was  applying  for  in  Cambria  county,  namely,  a  license 
"to  sell  the  product  of  its  own  brewery  at  wholesale,"  at  a 
place  not  the  place  of  manufacture.  Assuming  this  to  be  true, 
it  does  not  follow  that  the  granting  of  the  license  in  question 
was  unlawful.  The  act,  neither  expressly,  nor  by  necessary 
implication,  forbids  the  granting  such  a  license  in  one  county 
because  a  similar  license  had  been  granted  to  the  same  person 
in  another  county.  In  the  form  of  petition  prescribed  by  the 
act  of  1891  the  applicant  is  only  required  to  swear  that  he  is 
"  not  pecuniarily  interested  in  the  profits  of  the  business  con- 
ducted at  any  other  place  in  said  county,"  etc. 

"4.  The  applicant  was  interested  in  other  places  where  liq- 
uors were  sold  and  kept  for  sale  in  Cambria  county  other  than 
the  place  for  which  license  was  asked." 

This  allegation  of  fact  being  dependent  on  evidence  outside 
the  record,  and  the  evidence  given  on  the  hearing  of  such  cases 
not  being  brought  up  for  review,  we  must  take  it  for  granted 
that  the  court  below  determined  the  question  of  fact  correctly. 
There  being  no  bill  of  exceptions  allowed  in  such  cases  whereby 
the  rulings  of  the  court  relative  to  the  examination  of  wit- 
nesses and  to  the  admission  and  rejection  of  evidence  can  be 
brought  on  the  record  and  made  the  subject  of  review,  the  fifth 
reason  assigned  for  reversing  the  order  must  also  be  oveiTuled. 
Where  the  record  shows  that  the  order  granting  or  refusing  a 
license  was  made  after  hearing  at  a  time  fixed  by  rule  or  stand- 
ing order,  the  presumption  is  that  the  order  was  made  in  the 
exercise  of  a  sound  judicial  discretion,  not  arbitrarily,  and  this 
presumption  cannot  be  rebutted  on  appeal  by  an  argument 
from  evidence,  not  on  the  record,  that  the  court  ought  to  have 
reached  a  different  conclusion. 

"  6.  The  petition  is  not  verified  by  affidavit  of  an  applicant 
or  any  one  in  its  behalf  before  the  proper  authority  in  Cambria 
county." 

The  affidavit  may  be  made  "  before  the  clerk  of  the  court " 
(evidently  referring  to  the  clerk  of  the  court  of  the  proper 
county)  **  magistrate,  notary  public  or  justice  of  the  peace  : " 
act  of  1891,  section  4,  clause  11.  As  a  matter  of  practice  we 
are  not  prepared  to  say  that  the  court  may  not  with  propriety  re- 
quire by  standing  rule,  that  the  affidavit  be  made  before  an 
Vol.  XIV— 13 
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officer  residing  in  the  county,  but  it  is  not  clear  that  this  is 
absolutely  essential  to  the  jurisdiction.  If  the  legislature  had 
intended  to  make  it  an  essential  they  would  have  said  so  in 
unmistakable  terms  and  not  left  it  to  doubtful  inference. 
We  find  no  error  in  this  record  and  no  such  abuse  of  discretion 
as  would  justify  us  in  reversing  the  order. 
The  order  is  affirmed. 


Commonwealth  v.  Shoemaker. 

Dedication— Sale  of  lots  by  plotted  plan  of  streets. 

A  sale  of  a  large  number  of  lots  by  conveyances  which  called  for  a 
frontage  upon  a  certain  street  amounts  to  a  dedication  as  between  the 
vendor  and  bis  successors  in  title  and  all  the  vendees.  The  right  passing 
to  the  purchaser  was  not  the  mere  right  that  he  might  use  the  street  but 
that  all  might  use  it.  Until  the  street  is  actually  accepted  by  the  public 
an  owner  of  any  one  of  the  lots  fronting  upon  any  of  the  streets  might, 
by  a  proceeding  in  equity,  have  prevented  an  obstruction  of  the  streets  by 
other  owners  of  lots  within  the  plan. 

Dedication — Public  street — Acceptance  necessary  to  sustain  indictment 
for  nuisance, 

A  mere  dedication  of  a  street  to  public  use  will  not  make  it  a  public 
street  unless  it  is  accepted  by  the  public  and  until  there  has  been  such 
acceptance  an  indictment  will  not  lie  for  the  obstruction  of  such  a  street ; 
but  such  street  may  be  accepted  by  public  user,  without  the  active  interven- 
tion of  the  municipal  authorities. 

Acceptance  of  street  measured  by  lines  of  dedication. 

In  a  township  the  best  evidence  of  acceptance  of  a  street  is  the  assertion 
of  control  thereof  and  the  expenditure  of  public  money  by  the  supervisors.* 
The  public  may  stamp  the  street  as  a  public  highway,  however,  without 
the  intervention  of  the  supervisors,  by  the  general  use  of  it  as  such.  When 
a  street  has  been  thrown  open  for  use  by  the  owner  and  has  long  been 
used  as  a  public  highway  the  rights  of  the  public  are  not  confined  to  the 
mere  beaten  track  upon  the  street  but  extend  to  the  lines  upon  which  it  was 
actually  opened  upon  the  ground  of  the  owner. 

Nuisance — Obstruction  of  highway — Charge  of  court—Effect  of  accept- 
ance and  improvement. 

The  public  having  elected  by  user  to  accept  a  dedicated  street  such  ac- 
ceptance must  go  to  the  extent  of  the  dedication  and  opening  up  of  the 
street  by  its  owner  to  public  use.  While  the  public  is  not  bound  to  improve 
the  whole  surface,  neither  does  the  maintenance  of  a  certain  portion  by  the 
supervisor  work  a  surrender  of  any  of  the  dedicated  width.  Anything 
which  closes  or  obstructs  a  road  that  once  has  been  opened  is  a  nuisance 
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and  may  be  abated.  It  was  error  to  charge  the  jury  to  the  effect  that  only 
such  pait  of  the  street  as  the  supervisoi*s  had  actually  done  work  upon 
became  a  public  highway. 

Argued  Feb.  15,  1900.  Appeal,  No.  19,  Feb.  T.,  1900,  by 
plaintiff,  in  suit  of  Commonwealth  of  Pennsylvania  against 
John  P.  Shoemaker,  from  judgment  of  Q.  S.  Lycoming  Co., 
Sept.  Sess.,  1899,  No.  57,  on  verdict  of  not  guilty.  Before 
RjECB,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.    Reversed.    Opinion  by  W.  D.  Porter,  J. 

Indictment  for  maintaining  a  nuisance.    Before  Mayer,  P.  J. 

It  appears  from  the  record  that  the  indictment  was  for  main- 
taining a  public  nuisance  by  building  a  barn  on  the  public  high- 
way in  the  village  of  Clarkstown. 

Other  material  facts  appear  in  the  opinion  of  the  court. 

The  commonwealth  submitted  the  following  points : 

[1.  If  the  jury  find  that  Charlotte  Brownell  opened  up  a 
street  fifty  feet  wide  in  the  village  of  Clarkstown  and  dedicated 
it  to  public  use,  and  if  they  further  find  that  the  public  used 
this  street  for  public  travel  more  than  twenty-one  yeai-s,  such 
use  is  conclusive  evidence  of  an  acceptance  by  the  public  of  tlie 
street  as  dedicated  and  opened.]  [16] 

[2.  If  the  jury  find  that  this  street  was  dedicated  to  the 
public  and  traveled  by  the  public  for  over  twenty-one  yeara, 
and  accepted  by  the  public,  and  if  they  further  find  that  the 
obstruction  complained  of  in  this  indictment  was  built  by  de- 
fendant within  the  lines  of  the  dedicated  street,  the  obstiniction 
is  a  public  nuisance  and  the  defendant  is  guilty  of  the  offense 
charged  in  this  indictment.]  [12] 

[3.  If  the  jury  find  that  this  street  was  dedicated  to  public 
use,  and  opened  up  for  public  travel,  and  that  the  supervisors 
repaired  the  street  where  it  needed  repairs,  these  acts  of  the 
supervisors  in  making  the  repairs  constitute  an  acceptance  by 
the  public  of  the  street  as  dedicated.]  [7] 

[4.  If  the  jury  find  that  this  street  was  dedicated  to  public 
use  and  opened  up  for  public  travel  fifty  feet  wide,  and  that  it 
has  been  used  for  public  tmvel  for  more  than  twenty-one  years, 
the  fact  that  the  travel  did  not  wear  a  beaten  track  the  whole 
width  of  the  street,  and  the  fact  that  some  of  the  supervisoi-s 
declared  that  they  only  accepted  thirty-three  feet  of  the  width 
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of  the  street,  will  not  destroy  the  rights  of  the  public  to  the 
entire  wi(ith  of  the  street  as  laid  out  and  opened.]  [13] 

[5.  Where  a  street  has  been  dedicated  to  public  use  and 
opened  up  fifty  feet  wide  by  the  owner  of  the  fee,  and  accepted 
by  the  supervisors  repairing  it,  subsequent  supervisors  have  no 
authority  to  limit  the  rights  of  the  public  to  only  such  width  of 
the  street  as  they  may  adjudge  necessary  for  public  travel.]  [14] 

[6.  Where  a  street  has  been  dedicated  to  public  use  and 
opened  up  to  public  travel,  and  traveled  by  the  public  and  re- 
paired by  the  supervisoi*s  of  the  township,  the  rights  of  the  pub- 
lic are  not  confined  to  that  portion  of  the  street  repaired  by  the 
supervisors,  or  to  the  beaten  track  caused  by  tlie  travel,  but  ex- 
tend to  the  limits  of  the  street  as  dedicated.]  [11] 

[7.  A  street  dedicated  to  public  use  and  leading  from  one 
public  road  to  another,  and  opened  up  to  public  travel  and  trav- 
eled by  the  public,  and  repaired  by  the  supervisors  of  the  town- 
ship, becomes  a  public  highway  as  soon  as  the  supervisors  take 
charge  of  the  street  by  repairing  it,  and  all  encroachments  there- 
after upon  the  street  as  dedicated  are  public  nuisances.]  [10] 

[8.  If  the  jury  find  that  this  street  was  dedicated  to  publio 
use  and  was  opened  up  for  public  travel  fifty  feet  in  width,  and 
that  the  public  had  the  free  and  unobsti-ucted  and  exclusive  use 
of  the  full  width  of  the  street  where  the  obstruction  was  placed 
by  the  defendant,  for  twenty-one  years  or  more,  the  obstruction 
is  a  public  nuisance  and  the  defendant  is  guilty  of  the  offense 
charged  in  the  indictment.]  [15] 

[9.  Where  a  street  has  been  dedicated  to  public  use  and 
opened  up  fifty  feet  in  width  for  public  travel,  and  the  public 
has  traveled  the  street  for  more  than  twenty-one  years,  the 
rights  of  the  public  are  not  confined  to  the  beaten  track,  but 
extend  to  the  full  width  of  the  street  as  dedicated.]  [9] 

[10.  If  the  jury  find  that  this  street  was  dedicated  to  public 
use,  and  opened  up  fifty  feet  wide  for  public  travel,  and  traveled 
by  the  public,  it  became  a  public  highway  to  the  full  extent  it 
was  dedicated  as  soon  as  the  supervisors  expended  public  money 
on  it  by  repairing  it.]  [8] 

The  above  points  were  answered  by  the  court  as  follows : 

I  decline  to  affirm  any  and  all  of  these  points,  for  the  reason 
that  it  is  a  question  of  fact  to  be  submitted  to  the  jury  and  have 
them  determine  as  to  what  extent  the  street  claimed  to  be  ded- 
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icated  was  used  and  occupied  by  the  public.  [All  of  the  super- 
visors who  were  called  as  witnesses  in  the  case,  except  one,  who 
was  a  relative  of  the  prosecutor  and  an  interested  party,  testified 
that  work  was  done  only  upon  a  portion  of  the  road,  and  that 
only  thirty-three  feet  of  said  road  was  accepted  by  the  town- 
ship.] [17]  The  rule  of  law  in  regard  to  the  dedication  of 
streets  in  boroughs  and  cities  has  no  application  where  a  road  is 
laid  out  and  dedicated  to  the  public  in  a  township.  It  becomes 
tiien  a  question  to  be  determined  from  the  evidence  how  much 
of  said  road  was  accepted  by  the  supervisors.  The  rule  in  the 
court  of  quarter  sessions  of  this  county  has  been  to  lay  out  a 
public  road  or  highway  not  exceedmg  thirty-three  feet  in  width, 
and  to  this  extent  the  supervisors  allege  that  they  used  and  oc- 
cupied this  road. 

A  piece  of  land  may  be  dedicated  to  public  use  and  yet  the 
public  convenience  will  not  require  the  whole  of  it.  A  part 
may  be  in  fact  appropriated  and  the  residue  may  be  by  common 
consent  relinquished :  State  v.  Trask,  6  Ver.  855 ;  Jordan  v. 
Chenoa,  47  N.  E.  Rep.  191. 

If  work  has  been  done  upon  only  a  portion  of  a  road  and 
the  intent  of  the  public  authorities  appears  to  be  to  make  a  part 
of  the  road  passable,  then  this  part  only  is  accepted  and  becomes 
a  public  highway,  and  as  to  the  remainder  Uiere  is  simply  an 
offer  to  dedicate,  never  accepted  by  the  public :  Alton  v.  Neeu- 
wenberg,  108  Mich.  629. 

The  road  in  this  case  was  laid  out  by  the  owner  of  the  land 
for  speculative  purposes,  in  order  to  sell  lots  abutting  on  this 
road,  and  it  would  be  a  hardship  on  the  township  to  compel  the 
supervisors  to  repair  and  keep  up  a  fifty-foot  road  solely  for  the 
benefit  of  Una  speculator  in  lots.]  [6] 

The  court  charged  the  jury  as  follows : 

This  suit  is  brought  against  Mr.  Shoemaker,  alleging  that 
he  is  guilty  of  erecting  and  maintaining  a  nuisance  upon  a  pub- 
lic street  or  highway  in  Muncy  Creek  township,  in  this  county. 
The  evidence  shows  that  Mr.  Opp,  who  is  the  owner  of  land  in 
that  township,  was  desirous  of  laying  out  a  portion  of  it  in 
town  lots,  and  for  that  purpose  undertook  to  make  a  plot  of 
the  lands  that  he  desired  to  lay  out  and  bounded  them  by  a 
puUic  street.    This  was  in  1860,  according  to  my  recollection. 
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Some  of  these  lots  have  been  sold  to  parties  who  have  built 
houses  on  them,  and  the  road  or  street  in  controversy  is  at  the 
back  end  of  these  lots,  that  is,  it  forms  an  alley,  or  is  called 
an  alley  by  some  of  the  witnesses.  No  houses  have  been  built 
on  any  portion  of  the  street  or  highway  on  the  north  side,  but 
the  buildings  are  on  the  southern  side  of  the  road.  It  is  al- 
leged on  the  part  of  the  commonwealth  that  this  being  a  pub- 
lic road  or  highway,  and  Mr.  Shoemaker  having  erected  a  shed 
which  they  claim  encroaches  upon  it,  that  he  is  guilty  of  what 
is  known  in  the  law  as  a  public  nuisance,  and  could  be  indicted 
and  convicted  if  the  portion  of  this  public  road  or  highway 
was  a  public  road  or  highway,  and  this  building  was  erected 
upon  that  portion  of  it. 

The  question  for  the  jury  to  determine  under  the  evidence 
is  whether  that  portion  of  this  street  or  highway  was  a  public 
highway  in  Muncy  Creek  township.  The  mere  dedication  of 
the  land  to  the  public  by  Mr.  Opp  would  not  render  it  a  public 
highway.  The  mere  fact  that  he  desired  for  his  own  conven- 
ience to  lay  a  portion  of  his  lands  out  in  town  lots,  and  lay  a 
public  street  along  a  portion  of  these  lots,  would  not  render  it 
a  public  highway,  unless  the  supervisors  of  the  township  un- 
dertook to  accept  this  public  road  or  highway.  As  it  was  laid 
out  for  his  own  convenience,  and  for  the  purpose  of  selling 
these  lots  for  his  own  benefit  and  advantage,  he  could  not  com- 
pel the  municipality  to  accept  it  as  a  public  road  so  that  he 
could  make  a  profit  out  of  his  own  property  by  laying  it  out  in 
town  lots  and  laying  a  street  along  it  for  the  purpose  of  selling 
them.  I  do  not  agree  with  counsel  for  the  commonwealth  that 
the  supervisors  were  compelled  to  accept  the  whole  of  this 
street  or  highway.  They  were  not  compelled  to  accept  any  of 
it.  They  were  not  compelled  to  put  any  repairs  upon  it,  and 
when  they  undertook  to  accept  it  [they  had  a  right  to  accept 
whatever  part  of  it  in  their  judgment  was  necessary  for  the  pur- 
poses of  the  public.  And  if  the  jury  believe  from  the  evidence 
that  the  supervisors  of  the  township  accepted  only  a  portion  of 
this  street,  to  the  extent  of  thirty-three  feet,  they  had  a  right 
to  do  that,  and  had  a  right  to  abandon  that  portion  of  the  street 
or  way  that  was  not  included  in  the  limits  of  what  they  chose 
to  accept  and  work  upon.]   [5] 

That  is  the  whole  question  in  this  case.     [If  the  jury  from 
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the  evidence  in  this  case  come  to  the  conclusion  that  this  pub- 
lic street  or  highway  was  dedicated  to  the  public  by  Mr.  Opp, 
and  the  supervisors  accepted  it  and  worked  upon  it,  it  would 
only  become  a  public  street  or  highway  to  the  extent  of  their 
acceptance  and  the  extent  of  their  working  upon  it.]  [4]  And 
if  the  jury  believe  that  they  accepted  it  only  to  the  extent  of 
thirty-three  feet,  and  worked  upon  it  to  that  extent,  I  do  not 
think  that  the  balance  of  the  street  would  become  a  public 
highway  such  as  could  be  encroached  upon  by  the  owners  of 
the  lots. 

Whether  Mrs.  Brownell  has  any  remedy  against  Mr.  Shoe- 
maker for  building  on  a  portion  of  this  public  street  or  high- 
way, is  a  question  not  involved  in  this  case.  We  do  not  assent 
to  the  law  as  requested  in  the  various  points  submitted  by  coun- 
sel for  the  commonwealth,  because  the  law  in  relation  to  streets 
in  cities  and  boroughs  is  entirely  different  from  what  it  wouJd 
be  in  a  township.  Where  a  street  is  once  opened  in  a  borough 
or  city,  it  is  a  whole  street,  of  course,  and  the  case  referred  to 
by  counsel  was  a  case  of  a  street  in  boroughs  or  cities,  and  the 
same  rule  would  not  apply  to  townships.  [To  lay  out  a  street 
or  highway  sixty  feet  in  width  in  a  township,  and  then  because 
the  supervisors  of  that  township  may  have  worked  c*n  a  portion 
of  the  road,  to  compel  them  to  keep  the  whole  sixty  feet  in  re- 
pair, we  do  not  think  is  the  law.]  [3]  And  we  say  to  you  in 
this  case  [that  if  you  come  to  the  conclusion  under  the  evidence 
that  the  supervisors  only  accepted  thirty-three  feet,  and  worked 
upon  it  to  that  extent,  the  defendant  is  not  guilty  of  encroach- 
ing upon  this  public  road  or  highway  and  could  not  be  con- 
victed.] [1]  [If,  however,  the  jury  believe  from  the  evidence 
that  they  accepted  the  whole  of  it  and  worked  upon  it  with  the 
intention  of  accepting  the  whole  of  it,  not  only  the  thirty-three 
feet,  but  the  whole  of  it,  then  under  the  law  it  would  become 
a  public  highway,  and  the  defendant  would  be  liable  to  be  in- 
dicted for  having  encroached  upon  it.]   [2] 

If  you  convict  the  defendant,  you  say  nothing  about  the  costs. 
If,  however,  you  find  him  not  guilty,  you  have  four  ways  of 
disposing  of  the  costs.  You  may  put  them  on  the  prosecutor, 
upon  the  defendant,  or  divide  them  between  the  prosecutor 
and  the  defendant  in  such  proportion  as  y©u  may  determine ; 
but  if  you  impose  the  costs  or  any  part  of  them  on  the  prose- 
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cutor,  you  must  name  him  in  your  verdict,  or  you  may  put 
them  on  the  county. 

And  now,  to  wit:  same  day,  before  verdict,  counsel  for  the 
commonwealth  excepts  to  the  charge  of  the  court  and  the  an- 
swers of  the  court  to  the  commonwealth's  points  submitted, 
and  by  direction  a  bill  is  sealed ;  and  counsel  further  request 
that  the  charge  of  the  court  be  transcribed  into  longhand  from 
the  stenographer's  notes  and  filed  of  record  in  said  case. 

Verdict  of  not  guilty  and  judgment  thereon.  Commonwealth 
appealed. 

JErrors  atsigned  were  (1-6)  to  portions  of  the  judge's  charge, 
reciting  same.  (6, 17)  In  answer  to  commonwealth's  points,  re- 
citing same.  (7-16)  In  not  affirming  commonwealth's  prayers 
for  instructions  to  the  jury,  reciting  same. 

J.  F.  Strieby^  for  appellant. — In  the  case  of  an  ordinary  high- 
way running  between  fences,  the  right  of  way  extends  to  the 
whole  space  between  the  fences,  and  the  public  are  entitled  to 
the  use  of  the  whole  of  it  as  the  highway,  and  are  not  confined 
to  the  part  which  may  be  metaled  or  kept  in  repair  for  the  more 
convenient  use  of  carriages  and  passengers :  Addison  on  Torts, 
828 ;  Elliott  on  Roads  and  Streets,  660. 

Where  a  highway  is  established  by  mere  user  over  a  tract  of 
land  of  the  usual  width  of  a  highway,  the  right  of  the  public 
is  not  limited  to  the  traveled  track,  but  such  user  is  evidence 
of  a  right  in  the  public  to  use  the  whole  tract  as  a  highway : 
Sprague  v.  Waite,  84  Mass.  309. 

If  the  donor's  acts  are  such  as  indicate  an  intention  to  ap- 
propriate the  land  to  the  public  use,  then  upon  acceptance  by 
the  public  the  dedication  becomes  complete :  Elliott  on  Roads 
and  Streets,  92. 

A  road  may  become  a  public  highway,  so  that  the  obstruction 
thereof  may  become  a  nuisance,  by  mere  user  of  the  public : 
Com.  V.  Moorehead,  118  Pa.  344. 

The  dedication  and  acceptance  may  both  occur  in  a  single 
day:  Cook  v.  Harris,  61  N.  Y.  448. 

A  street  can  no  more  be  obstructed  partially  than  dosed  al- 
together :  Com.  V.  Moorehead,  118  Pa.  844. 

The  &ct  that  the  supervisors  did  not  put  repairs  upon  the 
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whole  width  of  the  street  is  no  evidence  of  abandonment  of  the 
part  not  repaired.  The  supervisors  are  not  required  to  put  any 
more  of  the  roads  in  good  passable  condition  than  the  exi- 
gency of  public  travel  requires :  Monongahela  City  v.  Fischer, 
111  Pa.  9. 

The  fact  that  the  public  did  not  require  the  whole  width  of 
the  road  for  public  travel  is  no  evidence  of  abandonment:  Elli- 
ott on  Roads  and  Streets,  660. 

But  supervisors  have  no  such  authority.  The  court  of  quar- 
ter sessions  alone  has  the  power  to  vacate  public  roads  in  a 
township,  as  is  fully  established  by  the  following  authorities : 

The  road  once  laid  cannot  be  altered,  except  by  a  new  and 
an  original  proceeding  according  to  the  road  law.  Any  other 
doctrine  would  clothe  the  supervisors  with  arbitrary  power : 
Holden  v.  Cole,  1  Pa.  805. 

When  a  track  has  once  been  made  on  which  the  public  can 
pass,  the  whole  legal  width  of  the  road  is  to  be  taken  as  devoted 
to  public  use :  McMurtrie  v.  Stewart,  21  Pa.  322. 

Another  supervisor  has  no  power  to  relocate  the  road  for 
the  purpose  of  placing  it  upon  what  he  supposes  to  be  its 
needed  site :  Fumiss  v.  Fumiss,  29  Pa.  15. 

Q-.  B.  M.  Metzger^  for  appellee. — The  question  of  whether  an 
acceptance  of  part  of  a  dedicated  road  makes  the  entire  road  a 
public  one  as  dedicated,  for  the  obstruction  of  which  an  indict- 
ment can  be  sustained,  is  not  an  open  one  in  Pennsylvania : 
Com.  V.  Royce,  152  Pa.  88. 

A  piece  of  land  may  be  dedicated  to  public  use  and  yet  the 
public  convenience  will  not  require  the  whole  of  it.  A  part 
may  be,  in  fact,  appropriated  and  the  residue  may  be  by  com- 
mon consent  relinquished :  State  v.  Trask,  6  Vt.  355 ;  27  Am. 
Dec.  654 ;  Jordan  v.  Chenoa,  47  N.  E.  Rep.  191. 

If  work  has  been  done  upon  only  a  portion  of  a  road  and  the 
intent  of  the  public  authorities  appears  to  be  to  make  a  part  of 
the  road  passable,  then  this  part  only  is  accepted  and  becomes 
a  public  highway,  and  as  to  the  remainder,  there  is  simply  an 
offer  to  dedicate  never  accepted  by  the  public :  Alton  v.  Neeu- 
wenberg,  108  Mich.  629. 

Opinion  by  W.  D.  Pobtbb,  J.,  July  26, 1900 : 

The  indictment  in  this  case  charged  the  defendant  with  erect- 
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ing  and  maintaining  a  public  nuisance  in  the  form  of  a  build- 
ing in  a  public  highway  in  the  village  of  Clarkstown,  Lycoming 
county.  The  commonwealth  produced  evidence  which  clearly 
established  that  John  Opp,  being  then  the  owner  of  a  large  tract 
of  land,  in  the  year  1860  caused  the  said  tract  to  be  surveyed 
and  plotted  and  laid  out  into  lots  fronting  upon  streets  and 
alleys  running  over  the  land.  In  1866  John  Opp  died,  having 
first  made  his  last  will  and  testament,  in  which  he  referred  to 
the  said  plan  of  lots  and  devised  certain  of  the  lots,  designated 
by  numbers  upon  the  plan,  to  his  daughter  Phoebe,  and  in  the 
description  of  the  boundaries  of  said  lots  called  for  a  frontage 
upon  the  fifty  feet  wide  street,  which  is  the  subject  of  this  con- 
troversy. The  remainder  of  the  tract  he  devised  to  his  daughter 
Charlotte,  who,  in  1867,  sold  a  part  fronting  upon  the  southern 
side  of  the  street  to  Jared  Dewald,  and  conveyed  the  same  by  a 
deed  calling  for  a  frontage  upon  this  fifty  feet  street.  This 
street,  fifty  feet  wide,  was  at  that  time  actually  opened  upon 
the  ground  for  public  travel.  It  was  fenced  upon  each  side 
and  its  lines  thus  clearly  defined  from  end  to  end,  extending 
from  one  public  road  to  another,  except  at  a  point  near  the  end 
of  the  street  most  distant  from  defendant's  premises,  where  the 
street  was  to  some  extent  narrowed  because  of  buildings  upon 
a  lot  which  John  Opp  had  sold  before  dedicating  the  street. 
The  defendant  has  acquired  title  to  his  premises  through  Ja- 
red Dewald,  by  conveyances,  all  of  which  call  for  this  street 
.as  a  boundary.  Jared  Dewald  testified  that  at  the  time  he 
bought  he  caused  his  buildings  to  be  placed  at  the  established 
line  of  the  fifty  foot  street  and  placed  a  board  fence  upon  his 
side  of  the  street,  clearly  defining  its  limits.  Various  purchasers 
have  acquired  title  through  Jared  Dewald  and  the  devisees  of 
John  Opp,  respectively,  to  a  large  number  of  lots  by  conveyances 
which  called  for  a  frontage  upon  this  street.  This  was  clearly 
a  dedication  to  public  use,  and  as  between  the  purchasers  and 
their  grantors  each  had  a  right  to  demand  that  the  street  should 
forever  be  open  to  the  use  of  the  public.  The  right  passing  to 
the  purchaser  was  not  the  mere  right  that  he  might  use  the 
street,  but  that  all  persons  might  use  it.  Until  the  sti'eet  was 
actually  accepted  by  the  public  an  owner  of  any  one  of  the  lots 
fronting  upon  the  street  might,  by  a  proceeding  in  equity,  have 
prevented  the  obstruction  of  the  street  by  other  owners  of  lots 
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within  the  plan:  Fereday  and  Pry  v.  Mankedick,  172  Pa. 
635;  QuicksaU  v.  Philadelphia,  177  Pa.  301. 

The  mere  dedication  of  a  street  to  public  use  by  tfce  owner 
will  not  make  it  a  public  street  unless  it  is  accepted  by  the  pub- 
lic, and  until  there  has  been  such  an  acceptance  an  indictment 
will  not  lie  for  the  obstruction  of  such  a  street.  Such  a  street 
may,  however,  be  accepted  by  public  user,  without  the  active 
intervention  of  the  municipal  authorities.  Where  such  pub- 
lic user  is  in  pursuance  of  a  dedication  by  the  owner,  it  requires 
a  ranch  less  time  to  presume  an  acceptance  by  the  public,  than 
where  there  has  been  a  mere  user  without  dedication :  Common- 
wealth V.  Moorehead,  118  Pa.  344.  In  a  township  the  strong- 
est evidence  of  an  acceptance  of  such  a  dedication  is  the  assump- 
tion of  control  of  a  street  and  the  expenditure  of  public  money 
upon  it  by  the  township  supervisors.  The  public  might  stamp 
the  street  as  a  public  highway,  however,  without  the  interven- 
tion of  the  supervisor,  by  the  general  use  of  it  as  such.  When 
a  street  has  been  actually  thrown  open  for  such  use  by  the 
owner,  and  has  long  been  used  as  a  public  highway,  the  rights 
of  the  public  are  not  confined  to  the  mere  beaten  track  upon 
the  street,  but  extend  to  the  lines  upon  which  it  was  actually 
opened  upon  the  ground  by  the  owner.  In  the  present  case 
the  evidence  clearly  establishes  that  this  street  has  been  traveled 
by  the  public  for  over  thiity  years  without  interruption.  In  1869 
the  township  supervisor  erected  a  bridge,  in  order  to  make  access 
from  one  of  the  public  roads  to  this  street  easier,  and  did  such 
further  work  upon  the  road  as  to  make  a  safe  and  convenient 
road  within  the  lines  of  the  dedicated  street  throughout  its 
entire  length,  and  from  that  time  until  the  present  the  succes- 
sive supervisors  of  the  township  have  maintained  that  roadbed  of 
sufficient  width  to  meet  the  requirements  of  the  travel  thereon. 

Here,  then,  was  a  dedication  of  the  street  to  publij3  use,  an 
actual  opening  of  it  upon  the  ground  and  fixing  its  boundaries 
by  unmistakable  monuments,  followed  by  the  use  of  the  street 
by  the  public  and  an  assumption  of  the  control  of  it  as  a  public 
highway  by  the  supervisors.  There  was  nothing  wanting  to 
constitute  a  complete  dedication  and  acceptance.  In  1898  the 
defendant  built  a  shed  which  occupied  fifteen  feet  of  the  width 
of  the  street ;  that  he  was  an  intruder  without  warrant  it  is 
unnecessary  to  say.    The  ground  upon  which  this  intrusion 
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upon  the  public  street  is  attempted  to  be  sustained  is  that  the 
rights  of  the  public  are  limited  to  so  much  in  width  of  street, 
as  was  actually  worked  upon  by  the  supervisors ;  that  the  pub- 
lic had  only  accepted  so  much  of  the  width  of  the  street  as 
was  occupied  by  the  roadbed  upon  which  the  supervisors  have 
actually  worked.  The  evidence  of  the  engineer  who  surveyed 
the  road  was  to  the  effect  that  the  roadbed  maintained  by  the 
supervisors  varies  from  twelve  to  fifteen  feet  in  width.  The 
supervisors  have  imposed  upon  them  the  duty  of  keeping  the 
roads  safe  and  convenient  for  travel.  To  that  end  it  is  their 
business  to  maintain  such  a  width  of  roadbed,  within  the  lines 
of  the  road  as  opened,  as  to  meet  the  exigencies  of  public  travel. 
There  is  no  authority  given  by  law  to  supervisors  to  fix  the 
width  of  public  highways.  It  is  their  business  to  maintain 
within  the  lines  of  the  highway  such  a  width  of  roadbed  as 
circumstances  require.  The  learned  court  below  adopted  the 
view  suggested  by  counsel  for  defendant,  and  charged  the  jury 
that  if  they  found  '^  this  public  street  or  highway  was  dedi- 
cated to  the  public  by  Mr.  Opp,  and  the  supervisors  accepted  it 
and  worked  upon  it,  it  would  only  become  a  public  street  or 
highway  to  the  extent  of  their  acceptance  and  to  the  extent  of 
their  working  upon  it"  The  substance  of  the  whole  charge 
was  to  the  effect  that  only  such  part  of  the  street  as  the  su- 
pervisors had  actually  done  work  upon  became  a  public  highr 
way.  The  language  of  the  court  complained  of  in  the  first 
assignment  of  error  is :  ^^  If  you  come  to  the  conclusion  upon 
the  evidence  that  the  supervisors  only  accepted  thirty-three 
feet  and  worked  upon  it  to  that  extent,  the  defendant  is  not 
guilty  of  encroaching  upon  this  public  road  or  highway,  and 
could  not  be  convicted.**  The  supervisors  not  having  any  au- 
thority to  fix  the  width  of  streets  or  roads,  it  was  not  for  them 
to  say  whether  this  road  should  be  thirty-three  feet  or  fifty 
feet  wide.  The  owner  had  dedicated  the  property  and  thrown 
it  open  to  public  use.  If  the  supervisor,  because  of  the  exigen- 
cies of  puUic  travel,  recognized  this  street  to  be  a  public  high- 
way, he  had  the  right  to  determine  primarily  of  what  width  he 
should  make  his  roadbed  within  the  lines  of  the  highway,  but 
he  had  no  right  to  abandon  any  part  of  the  width  over  which 
the  public  had  rights.  The  supervisor  was  not  bound  to  keep 
the  whole  width  of  the  public  right  of  way  safe  and  convenient 
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for  taravel,  but  he  had  no  power  to  surrender  the  rights  of  the 
public  to  pass  over  any  part  of  that  highway  if  they  desired 
to  do  so;  he  had  no  right  to  deprive  future  supervisors  of 
the  power  to  widen  the  roadbed  to  the  utmost  limits  of  the 
street  as  dedicated,  if,  in  the  future  developments  of  the  busi- 
ness of  that  community,  such  a  proceeding  should  become  nec- 
essary. The  argument  directed  by  the  learned  court  below  to 
the  jury,  that  it  would  be  burdensome  upon  the  townships  to 
permit  owners  to  dedicate  wide  streets  to  public  use  and  then  re- 
quire the  township  authorities  to  maintain  them  in  good  condi- 
tion throughout  their  entire  width,  was  manifestly  erroneous,  for 
the  reason  that  highways  outside  of  the  built  up  portions  of  cities 
are  not  required  to  be  kept  in  a  smooth  condition  and  safe  and 
convenient  for  travel  throughout  their  entire  width :  Mononga- 
hela  City  v.  Fischer,  111  Pa.  9.  It  is  not  necessary  here  to  pass 
upon  the  question  which  was  involved  in  the  case  of  Alton  v. 
Neeuwenberg,  108  Mich.  629,  in  which  it  was  held  that  the  pub- 
lic authorities  might  accept  part  of  the  length  of  a  street  with- 
out impressing  the  character  of  a  public  highway  upon  the  re- 
maining portion  of  its  length.  For  almost  thirty  years  the  pub- 
lic had  had  the  right  to  pass  and  repass,  as  they  pleased  over 
tliat  part  of  this  street  upon  which  this  defendant  encroached. 
It  is  true  that  the  jury  has  found  that  the  defendant's  build- 
ing did  not  extend  into  the  narrow  strip  extending  along  the 
length  of  the  street  which  the  supervisors  had  thus  far  found 
it  necessary  to  maintain  as  a  roadbed.  The  owner  of  the  land 
had  dedicated  it  to  public  use,  had  fenced  it  off  and  set  it  apart 
from  his  own  land  for  the  use  of  the  public  as  a  highway,  and 
all  persons  who  desired  to  pass  along  that  part  of  the  road  had 
the  right  to,  and,  if  they  wished,  did  pass  over  the  land  upon 
which  the  defendant  has  erected  his  building.  In  Common- 
wealth V.  Marshall,  187  Pa;  170,  it  was  said:  "  We  are  unable 
to  see  how  a  party  who  admits  that  a  road  was  opened  where  it 
was  laid  out,  and  that  the  roadbed  which  was  then  constructed 
or  defined  has  always  been  maintained  and  used  by  the  public 
since,  can  lawfully  obstruct  either."  It  thus  appears  that  the 
Supreme  Court  clearly  recognizes  the  distinction  between  the 
road  as  opened  and  the  roadbed  as  maintained  for  the  use  of  the 
public.  If  the  obstruction  be  in  the  line  of  either,  the  nuisance 
is  a  puWc  one,  and  in  the  case  above  cited  the  conviction  was 
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sustained.  It  should  be  borne  in  mind  that  this  was  not  the 
case  of  a  road,  the  location  of  which  was  uncertain.  When  a  road 
is  opened  thirty-three  feet  in  width,  and  the  supervisor  who 
executes  the  order  removes  the  obstructions  and  prepares  a 
track  for  travel,  in  the  absence  of  marks  upon  the  ground,  the 
roadbed  which  he  thus  establishes  is  presumed  to  be  in  the  cen- 
ter of  the  right  of  way  acquired  by  the  judicial  proceedings,  and 
when  it  comes  to  be  widened  to  thirty-three  feet  the  center  of 
the  traveled  way  will  be  accepted  as  the  center  of  the  road ; 
but  this  rule  does  not  apply  where  this  beaten  track  lies  within 
the  limits  of  the  road  as  laid  out  by  the  viewers  and  clearly  de- 
fined on  each  side  by  marks  upon  the  ground :  Furniss  v.  Fur- 
niss,  29  Pa.  15.  "  When  the  order  to  open  is  executed  by  the 
supervisors,  the  whole  width  is  to  be  taken  as  devoted  to  the 
public  use,  and  though  it  may  not  at  first  be  entirely  cleared  out, 
that  may  be  done  afterwards.  Opening  a  road  does  not  con- 
sist merely  in  moving  obstructions.  When  a  track  has  once 
been  made  on  which  the  public  can  pass,  the  power  to  make 
another  location  is  gone,  but  the  right  and  the  duty  of  the  su- 
pervisors to  extend  it  to  its  legal  breadth  remains  in  full  force. 
Anything  which  closes  or  obstructs  a  road  that  has  once  been 
opened  is  a  nuisance  and  may  be  abated  either  by  the  proper 
officer  or  by  any  private  citizen:  "  McMurtrie  v.  Stewart,  21 
Pa.  322. 

In  the  present  case  the  rights  of  the  public  were  acquired 
not  through  the  exercise  of  the  right  of  eminent  domain  and  an 
assessment  of  damages  by  viewers,  but  by  dedication  upon  the 
part  of  the  owner  of  a  street  of  a  given  width.  This  dedica- 
tion did  not  impose  upon  the  public  any  duty  whatever.  They 
might  take  it  or  leave  it,  as  they  saw  fit.  The  public  elected 
to  travel  the  street.  When  that  travel  had  reached  such  pro- 
portions as  to  force  recognition  by  the  supervisor  that  this 
street  was  a  public  highway,  the  supervisor  was  no  more  com- 
pelled to  maintain  tiie  whole  width  of  the  street  in  safe 
condition  for  travel,  than  is  the  supervisor  of  a  mountainous 
township  compelled  to  maintain  the  thirty-three  feet  of  road, 
which  he  is  required  to  open,  in  such  condition.  Th^  super- 
visor was  simply  bound  to  maintain  a  safe  and  reasonably  suf- 
ficient roadbed,  and  this  seems  to  have  been  done.  The 
evidence  of  dedication  and  acceptance  by  the  public  was  conclu- 
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sive,  and  the  acceptance  must  go  to  the  extent  of  the  dedication 
and  opening  up  of  the  street  by  its  owner  to  public  use.  The 
first,  second,  third,  fourth,  fifth,  sixth  and  seventeenth  specifi- 
cations of  error  are  sustained. 

The  points  submitted  by  the  commonwealth,  the  refusal  of 
which  are  the  grounds  of  complaint  in  the  seventh,  eighth, 
ninth,  tenth,  eleventh  and  twelfth  assignments  of  error,  are  not 
strictly  accurate,  in  that  they  entirely  leave  out  of  consideration 
the  material  fact  of  the  necessity  for  opening  the  street,  in  such 
a  case,  after  it  has  been  dedicated,  in  order  to  constitute  it  a 
public  highway:  Com.  v.  Royce,  152  Pa.  8.8.  The  assign- 
ments of  eiTor  last  mentioned  are,  therefore,  overruled.  The 
first,  fourth,  fifth  and  eighth  requests  for  charge  presented  by 
the  commonwealth  ought  to  have  been  affirmed  without  qualifi- 
cation, and  the  thirteenth,  fourteenth,  fifteenth  and  sixteenth 
assignments  of  error  are  sustained. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


New  Brighton  Borough  v.  Biddell. 

Municipal  liens^- Statutes^ Act  of  1897  is  constilfUional. 

The  Act  of  March  31,  1897,  P.  L.  13,  ••  providing  for  the  creation  of 
municipal  liens  and  the  proceedings  for  the  collection  thereof  "  is  consti- 
tutional. 

The  title  gives  to  all  persons  interested  ample  notice  of  the  subject  of 
the  act ;  all  persons  are  presumed  to  have  known  that  the  legislature  had 
power  to  authorize  the  filing  of  liens  for  work  that  had  already  been  done 
as  well  as  for  work  that  was  to  be  done  in  the  future.  Nor  does  it  con- 
travene section  6  of  article  3  of  the  constitution. 

ConsliHUional  law— Act  of  assembly—Amendment  of  act. 

An  act  which  is  complete  in  itself,  the  purpose,  meaning  and  full  scope 
of  which  are  apparent  on  its  face,  is  valid,  although  it  may  operate  to 
alter,  extend  or  repeal  a  prior  act,  or  may  provide  for  the  means  of  carry- 
ing its  provisions  into  effect  by  a  i-eference  to  a  course  of  procedure  estab- 
lished by  other  acts  of  the  legislature. 

Argued  May  14, 1900.  Appeal,  No.  74,  April  T.,  1900,  by 
plaintiff,  in  suit  of  the  Borough  of  New  Brighton  against 
Selina  Biddell  and  W.  F.  L.  Biddell,  from  order  of  C.  P. 
Beaver  Co.,  Sept.  T.,  1898,  No.  291,  discharging  rule  for  judg- 
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ment  for  want  of  a  sufficient  affidavit  of  defense.  Before 
RiCB,  P.  J.,  Beavee,  Oblady,  W.  W.  Pobtbb  and  W.  D. 
PoBTBB,  JJ.    Reversed.     Opinion  by  W.  D.  Pobteb,  J. 

Sci.  fa.  sur  municipal  claim.     Before  Wilson,  P.  J. 
Material  facts  sufficiently  appear  in  the  opinion  of  the  court 
Rule  for  judgment  discharged.    Plaintiff  appealed. 

Urrors  assiffned  were  (1)  in  holding  that  the  act  of  assem- 
bly, entitled  "  An  act  providing  for  the  creation  and  regulation 
of  municipal  liens  and  the  proceedings  for  the  collection  thereof 
in  the  several  boroughs  of  this  state,"  approved  March  31, 1897, 
P.  L.  13,  violated  article  3,  section  6  of  the  constitution.  (2)  In 
discharging  the  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  because  the  act  of  March  31,  1897,  under 
which  the  claim  was  filed,  violated  article  3,  section  6  of  the  con- 
stitution. 

Hairy  Calhoon^  with  him  J.  R,  Martin^  for  appellant. — The 
act  of  March  31, 1897,  did  not  create  the  right,  but  it  accepted 
it  as  it  found  it  and  only  supplied  the  remedy.  It  merely  per- 
fected a  right  already  existing  in  the  borough. 

Nor  did  this  act  of  March  31, 1897,  undertake  to  change  the 
existing  right  in  any  way.  The  amount  which  the  owners  of 
property  should  pay,  and  the  borough  receive,  was  a  fixed  cer- 
tain thing  or  capable  of  being  reduced  to  a  certainty  before  the 
passage  of  the  remedial  act  in  this  case. 

Judge  Samuel  H.  Miller,  thirty-fifth  district,  specially  pre- 
siding in  The  Borough  of  New  Brighton  v.  Fred  Duerr  et  al., 
in  the  court  of  common  pleas,  Beaver  county.  No.  264,  Sep- 
tember term,  1897,  says  in  reference  to  the  very  question  now 
before  the  court :  "  We  are  of  the  opinion  that  the  act  of  March  31, 
1897,  does  not  offend  against  article  3,  section  6  of  the  consti- 
tution. We  do  not  see  in  it  any  attempt  to  amend  or  supple- 
ment any  other  statute.  It  recognizes  the  fact  that  improve- 
ments may  have  been  made  by  councils  pursuant  to  an  ordi- 
nance but  that  the  cost  of  such  improvement  could  not  be  le- 
gally assessed  upon  abutting  property  because  of  some  defect ' 
in  the  petition  or  other  proceeding  necessary  to  give  jurisdic- 
tion under  existing  law.     Such  improvements  are  made  valid 
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and  binding  by  the  act  of  March  31, 1897,  and  provision  is  made 
for  assessing  the  abutting  property  with  such  a  portion  of  the 
cost  for  such  improvements  as  was  contemplated  by  the  law 
under  which  the  improvements  were  attempted  to  be  made. 
....  The  amount  of  the  assessment  is  fixed  as  any  other 
amount  might  have  been  fixed,  not  by  virtue  of  any  other  stat- 
ute, but  by  virtue  of  the  statute  of  1897.  The  assessment  is 
made  a  lien  by  virtue  of  the  same  statute.  ...  If  the  legisla- 
ture has  the  power  to  remedy  the  irregularity  or  defect  in  the 
proceeding,  the  public  has  a  right  to  demand  that  the  property 
owners  shall  contribute  their  fair  proportion  to  pay  for  the  pub- 
lic work  which  has  benefited  their  property. 

Being  of  the  opinion  that  the  legislature  had  the  power  and 
the  said  act  is  constitutional  and  applicable  to  the  case  at  bar,  the 
rule  for  judgment  against  the  defendants  for  want  of  a  suffi- 
cient affidavit  of  defense  is  made  absolute  and  judgment  is 
awarded  accordingly." 

Roger  Cope^  for  appellee. — The  purpose  of  an  act  must  be 
stated  in  its  title  in  order  not  to  conflict  with  section  3  of  ar- 
ticle 3  of  the  constitution  of  1874 :  Sewickley  Borough  v.  Sholes, 
118  Pa.  165 ;  Ridge  Avenue  R.  R.  Co.  v.  Phila.,  124  Pa.  219. 

Nothing  is  said  in  the  title  of  this  act  of  the  purpose  to  cure 
defects  in  former  proceedings  to  pave. 

The  plain  object  of  the  act  is  to  cure  all  defects  in  all  pro- 
ceedings to  pave,  no  matter  under  what  law,  general  or  special, 
a  borough  had  attempted  to  proceed,  or  how  long  ago  the  work 
had  been  done,  or  how  often  the  adjoining  properties  have 
changed  ownership  for  full  value,  and  whether  or  not  the  gen- 
eral scheme  of  some  act  of  assembly  had  been  followed. 

A  pavement  was  attempted  to  be  laid  under  the  Act  of 
May  16,  1891,  P.  L.  75,  and  a  lien  obtained  under  the  Act 
of  May  16,  1891,  P.  L.  69,  but  because  of  some  defect  in  the 
petition  the  costs  of  the  paving  could  not  be  collected.  Under 
the  act  of  May  31,  1897,  the  whole  scheme  of  assessment  is 
changed  without  notice  thereof  given  in  the  title. 

Opinion  by  W.  D.  Porteb,  J.,  July  26, 1900 : 
The  town  council  of  the  borough  of  New  Brighton  passed  an 
ordinance,  which  was  duly  approved,  providing  for  the  paving 
Vol.  XIV— 14 
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of  Broadway,  a  public  street  in  said  borough,  with  bricks, 
from  curb  to  curb,  and  that  two  thirds  of  the  cost  of  the  im- 
provement should  be  assessed  upon  the  property  abutting  upon 
the  street,  in  accordance  with  the  foot  front  rule,  as  provided 
by  the  Act  of  April  23,  1889,  P.  L.  44.  A  contrax5t  for  the 
performance  of  the  work  was  duly  let  and  the  street  was  paved 
in  accordance  with  the  terms  of  the  ordinance.  The  lot  of  the 
defendant,  now  in  question,  abutted  upon  that  part  of  the 
street  which  was  thus  improved.  After  the  work  had  been 
performed  it  was  discovered  that  the  petition  to  councils  for 
the  improvement  had  not  been  signed  by  two  thirds  of  the 
owners  of  property,  representing  not  less  than  two  thirds  in 
number  of  feet  front  abutting  on  the  line  of  the  improvement. 
This  defect  in  the  proceedings  deprived  the  borough  authori- 
ties of  the  power  to  assess  abutting  property,  in  accordance 
with  the  terms  of  the  act  of  1889.  The  Act  of  March  81, 
1897,  P.  L.  13,  entitled  "An  act  providing  for  the  creation 
and  regulation  of  municipal  liens,  and  the  proceedings  for  the 
collection  thereof  in  the  several  boroughs  of  this  state,"  hav- 
ing subsequently  been  passed,  the  borough  authorities  pro- 
ceeded to  avail  themselves  of  its  provisions.  Within  the 
period  provided  by  the  act  of  March  31, 1897,  the  borough 
filed  a  municipal  lien.  The  lien  recited  that  the  proceedings 
had  been  undertaken  under  the  act  of  1889,  the  defect  in  said 
proceedings  which  prevented  the  assessment  of  any  part  of  the 
cost  of  the  work  upon  abutting  property,  and  that  the  borough 
authorities  in  filing  the  lien  relied  upon  the  act  of  1897.  The 
lien,  in  form,  was  in  exact  accordance  with  that  prescribed  in 
the  act  of  1897.  Upon  this  lien  a  scire  facias  was  issued,  to 
which  several  affidavits  of  defense  were  filed  by  or  on  behalf 
of  the  defendants.  The  court  below  discharged  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  and  the 
plaintiff  appealed. 

The  learned  court  below  was  of  opinion  that  the  averments 
of  the  several  affidavits  of  defense  which  went  to  the  merits  of 
the  case  and  the  form  of  the  lien  were  insufficient.  With  that 
conclusion  we  entirely  agree.  The  allegations  of  a  defense 
upon  the  merits  were  vague,  indefinite  and  evasive.  The  form 
of  the  lien  was  that  prescribed  by  the  statute,  and  it  did  not 
lie  in  the  mouths  of  the  defendants  to  add  conditions  not  im- 
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posed  by  law.  The  learned  court  below,  however,  discharged 
the  rule  for  judgment  upon  the  ground  that  the  act  of  March 
31, 1897,  P.  L.  13,  was  unconstitutional.  The  ground  upon 
which  this  decision  was  based  was  that  the  act  in  question 
offended  against  article  3,  section  6  of  the  constitution,  in  that 
it  authorized  abutting  property  "  to  be  assessed  with  such  a  por- 
tion of  the  cost  of  the  improvement  as  is  contemplated  by  the 
law  under  which  the  improvement  was  made,  or  is  now  being 
made ; "  the  supposed  vice  in  the  law  being  that  its  effect  was 
to  revive,  amend  or  extend  the  provisions  of  former  legislation 
to  the  subject  matter  of  this  act,  without  re-enacting  and  pub- 
lishing such  previous  legislation  at  length. 

At  the  argfument  in  this  court  all  allegations  of  defense, 
save  that  which  relied  upon  the  unconstitutionality  of  the  act 
in  question  were  abandoned.  •  To  sustain  their  position,  how- 
ever, the  appellees  rely  upon  the  alleged  failure  of  the  title  of 
the  act  to  comply  with  the  provisions  of  article  3,  section  3 
of  the  constitution,  in  addition  to  that  provision  of  the  funda- 
mental law  upon  which  the  court  below  based  its  decision.  It 
is  further  argued  on  behalf  of  appellees  that  because  the 
councils  were  without  jurisdiction  to  decree  the  improvement, 
the  cost  of  which  is  now  sought  to  be  imposed  upon  abutting 
property,  it  was  beyond  the  power  of  the  legislature  to  cure 
this  defect  by  a  subsequent  statute.  This  last  suggestion  of 
defense  is  entirely  without  force.  It  haa  been  so  frequently 
rulecl,  in  this  state,  that  the  legislature  may  impose  upon  a 
local  district  a  tax  to  pay  the  expense  of  a  public  improvement 
already  made,  that  it  might  have  been  assumed  that  the  ques- 
tion had  passed  beyond  the  realm  of  discussion.  Such  laws 
interfere  with  no  contract  and  divest  no  vested  rights.  The 
public  has  a  right  to  demand  that  a  lot  owner  shall  contribute 
to  pay  for  a  public  work  from  which  his  property  has  received 
a  benefit  peculiar  to  it,  as  distinguished  from  the  benefits 
which  accrue  to  other  properties  within  the  municipality  not, 
because  of  location,  affected  in  like  manner.  Where,  because 
of  some  slip  in  the  proceedings,  the  public  is  deprived  of  the 
remedy  by  which  this  right  may  be  enforced,  the  constitu- 
tion does  not  prohibit  the  legislature  from  giving  a  remedy : 
Schenley  v.  Allegheny,  36  Pa.  29 ;  Donley  v.  Pittsburg,  147 
Pa.  848 ;  Bingaman  v.  Pittsbuig,  147  Pa.  353.     The  legislature 
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may  confer  authority  upon  a  municipality  to  make  assessments 
for  work  already  completed,  although  the  act  under  which  the 
work  was  undertaken  required  that  a  majority  of  property 
owners  sign  the  petition  for  the  improvement,  and  the  pro- 
vision has  not  been  complied  with ;  and  this  even  though  the 
entire  legislation,  from  which  the  authority  to  make  the  im- 
provement was  thought  to  be  derived,  was  itself  unconstitu- 
tional.    Whitney  v.  Pittsburg,  147  Pa.  361. 

The  allegations  of  defect  in  the  title  of  the  act  are :  1.  The 
title  of  the  act  does  not  indicate  upon  what  the  intended 
lien  was  to  be  placed,  as  well  as  what  the  lien  was  to  secure. 
2.  That  it  does  not  indicate  the  purpose  of  the  act  to  cure 
defects  in  former  proceedings.  3.  That  the  title  simply  indi- 
cates a  general  prospective  municipal  lien,  without  retroac- 
tive features.  The  title  of  the  act  is,  "  An  act  providing  for 
the  creation  and  regulation  of  municipal  liens  and  the  proceed- 
ings for  the  collection  thereof  in  the  several  boroughs  of  this 
state."  The  system  of  municipal  taxation  was  well  known  to 
the  legal  profession,  the  legislature  and  the  public.  The  muni- 
cipal lien  is  merely  the  remedy  provided  for  the  enforcement  of 
the  right  of  the  public  to  have  contribution  from  property  pe- 
culiarly benefited.  The  whole  system  has  its  foundation  in  the 
theory  of  special  assessments  for  special  benefits.  The  title  of 
this  act  was  notice  that  it  was  proposed  to  deal  with  this  system, 
i.  e.,  to  vest  in  boroughs  the  power  to  use  this  remedy  in  the  en- 
forcement of  the  right  which  grew  out  of  the  recognized  system 
of  taxation.  It  was  thus  made  manifest  that  the  real  estate  pe- 
culiarly benefited  by  the  municipal  improvement  was  to  be  sub- 
jected to  the  lien,  and  that  the  lien  was  the  remedy  afforded  by 
the  legislation  to  secure  to  the  public  reimbursement  for  the 
cost  of  the  improvement.  The  title  of  an  act  is  not  required 
to  be  an  index  to  its  contents,  and  the  title  of  the  act  in  ques- 
tion was  sufiScient  notice  that  the  legislation  proposed  to  deal 
with  all  municipal  liens  in  boroughs.  It  was  not  necessary 
that  the  act  should,  in  its  title,  declare  its  purpose  to  be  the  au- 
thorization of  a  lien  for  the  enforcement  of  an  equitable  charge, 
which,  because  of  some  defect  in  procedure,  had  become  uncol- 
lectable.  The  Act  of  May  16, 1891,  P.  L.  71,  was  curative  in 
its  purpose  and  effect.  The  title  gave  no  notice  of  that  fact, 
but  the  legislation  was  sustained  :  Donley  v.  Pittsburg,  147  Pa. 
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348.  The  title  gives  to  all  pei-sons  interested  ample  notice  of 
the  subject  of  the  act ;  all  persons  are  presumed  to  have  known 
that  the  legislature  had  power  to  authorize  the  filing  of  liens 
for  work  that  had  already  been  done,  as  well  as  for  work  that 
was  to  be  done  in  the  future.  This  was  certainly  suflBcient  to 
lead  them  into  an  inquiry  into  the  body  of  the  bill.  It  was  not 
necessary  that  the  title  should  set  forth  that  it  was  the  inten- 
tion, by  the  legislation,  to  provide  a  remedy  for  the  collection  of 
claims  then  owing,  as  well  as  claims  that  should  arise  in  the 
future:  Mauch  Chunk  v.  McGee,  81  Pa.  433;  Washington 
Borough  v.  McGeorge,  146  Pa.  248.  The  objection  to  the  title 
of  the  act  is  not  well  founded. 

This  disposes  of  ^  the  questions  raised  by  this  appeal,  save 
that  which  led  the  leamecTjudge  of  the  court  below  to  discharge 
the  rule  for  judgment.  Does  the  act  of  1897  contravene  sec- 
tion 6  of  article  8  of  the  constitution  ?  '*  No  law  shall  be  re- 
vived, amended,  or  the  provisions  thereof  extended  or  conferred 
by  reference  to  its  title  only,  but  so  much  thereof  as  is  revived, 
amended,  extended  or  conferred  shall  be  re-enacted  and  pub- 
lished at  length."  That  the  borough  was  vested  with  authority 
to  improve  its  streets  is  not  to  be  questioned.  The  work  upon 
the  street  was,  therefore,  lawfully  done.  The  public  had  an 
equity  to  demand  that  the  property  benefited  should  be  assessed, 
but  that  equity  was  not  enforceable  because  of  lack  of  a  remedy. 
The  act  of  1897  cured  the  defect  in  the  proceedings,  and,  in  pro- 
viding a  manner  in  which  the  amount  to  be  paid  by  each  property 
owner  should  be  ascertained,  authorized  a  resort  to  existing 
legislation.  The  existing  legislation  was  in  nowise  changed, 
but  the  act  merely  made  it  available  for  the  purposes  of  ascer- 
taining what  these  defendants  were  to  pay.  To  accomplish 
this  result  the  act  used  this  language :  ^^  The  councils  of  such 
incorporated  borough  may  cause  the  property  bounding  or  abut- 
ting upon  the  street  or  thoroughfare  upon  which  the  improve- 
ment has  been  made,  or  is  now  being  made,  to  be  assessed  with 
such  a  portion  of  the  cost  of  such  improvement  as  is  contem- 
plated by  the  law  under  which  the  improvement  was  made,  or 
is  now  being  made ;  such  assessment  shall  be  a  lien  upon  the 
property  assessed."  The  act,  having  first  made  the  proceed- 
ings valid  and  binding,  provided  that  the  legislation  under 
which  the  improvement  was  undertaken  should  be  made  avail- 
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able  for  the  purpose  of  making  the  assessments.  This  act  is 
complete  in  itself.  The  purpose,  meaning  and  full  scope  of  its 
operation  is  apparent  on  its  face.  Whatever  doubts  may  have 
existed  as  to  the  validity  of  legislation  of  this  character,  at  the 
time  this  case  was  disposed  of  by  the  learned  judge  of  the  court 
below  have  been  set  at  rest  by  the  decision  of  the  Supreme  Court 
in  In  re  Greenfield  Avenue,  191  Pa.  290.  The  opinion  of  Mr. 
Justice  Mitchell,  who  spoke  for  the  court  in  that  case,  renders 
further  discussion  unnecessary.  See  also  Knisely  v.  Cotterel, 
196  Pa.  614. 

The  judgment  of  the  court  below  is  reversed,  and  the  record 
is  remitted,  with  direction  to  the  court  below  to  enter  judg- 
ment against  the  defendants  for  such  sum  as  to  right  and  jus- 
tice may  belong,  unless  other  legal  or  equitable  cause  be  shown 
to  the  said  court  why  said  judgment  should  not  be  so  entered. 


Commonwealth  v.  Llewellyn. 

Criminal  law— Right  to  stand  aside  juror. 

The  right  of  the  commonwealth  to  stand  aside  a  juror  has  ceased  to  be 
an  open  question  in  Pennsylvania  and  this  right  rests  upon  the  same  founda- 
tion whether  the  trial  is  for  misdemeanor  or  a  capital  felony. 

Dedication — Evidence — Deeds  calling  for  boundary — Alley — Highway. 

Deeds  calling  for  a  certain  alley  in  question  as  a  boundary  are  not  con- 
clusive of  the  fact  of  dedication  or  of  acceptance  by  the  public.  Deeds 
alone  do  not  constitute  an  alley  a  public  highway. 

Indictment  for  nuisance— Encroachment  on  alley— Dedication  and  accept" 
ance. 

If  an  alley  was  one  laid  out  by  a  grantor  in  a  plan  of  subdivision  of  his 
property  and  he  has  sold  lots  in  accordance  with  the  plan  that  amounts  to 
a  dedication  to  public  use,  there  must  be  evidence  of  acceptance  by  the 
public  before  an  indictment  for  nuisance  caused  by  encroachment  on  the 
alley  can  be  sustained. 

Dedication — Adverse  user— Question  for  jury . 

The  public  may  acquire  the  right  to  a  highway  by  adverse  user  as  such 
without  the  intervention  of  municipal  authorities  and  there  being  evidence 
from  which  the  jury  might  find  such  adverse  user  it  was  error  to  withdraw 
the  question  from  their  consideration. 

Dedication  of  highways — Acceptance — Rules  to  determine  undth. 

The  extent  of  the  public  right  to  a  street  or  alley  is  to  be  determined 
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from  all  the  eyidence  in  the  case ;  it  is  not  to  be  measured  by  the  width  of 
a  beaten  track. 

Where  the  evidence  clearly  indicates  the  owner's  desire  to  surrender 
control  and  donate  a  right  of  way  to  the  exclusive  use  of  the  public  and 
the  public  so  accept  and  use  it,  it  is  an  acceptance  of  the  right  of  way  as  of 
the  widtli  dedicated  and  actually  opened  for  public  travel. 

Where  the  right  to  a  public  highway  is  acquired  by  adverse  user,  an 
important  element  in  determining  the  width  thereof  is  the  recognition  of 
the  limits  of  the  way  by  the  owners  whose  lands  front  thereon,  as  indicated 
by  monuments  and  fences  which  they  themselves  place  upon  the  ground 
and  the  lines  which  they  fix  for  the  same  in  making  conveyances. 

Argued  Jan.  9, 1900.  Appeal,  No.  14,  Jan.  T.,  1900,  by 
plaintiff,  in  suit  of  Commonwealth  against  George  J.  Llewellyn 
and  William  Drury,  from  judgment  of  Q.  S.  Luzerne  County, 
June  Sess.,  1896,  No.  166,  finding  defendants  not  guilty.  Be- 
fore Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter,  W.  D.  Por- 
ter and  Mitchell,  JJ.  Reversed.  Opinion  by  W.  D.  Por- 
ter, J. 

Indictment  for  maintaining  a  nuisance  in  the  borough  of 
West  Pittston.    Before  Halsey,  J. 

It  appears  from  the  record  that  the  nuisance  complained  of 
was  the  obstruction  by  defendants  of  a  certain  alley  in  the  bor- 
ough of  West  Pittston  by  building  within  the  lines  of  the  alley 
certain  structures  named  in  the  indictment. 

There  was  evidence  tending  to  show  that  the  alley  had  been 
dedicated  to  public  use  by  one  R.  J.  Wisner,  who  formerly  owned 
all  the  land  in  that  vicinity,  including  the  alley  and  the  lots 
abutting  on  either  side  of  it,  and  had  been  in  use  by  the  public 
for  upwards  of  thirty  years,  according  to  the  plaintiff's  testi- 
mony. 

[At  the  trial  of  the  case  the  court  refused  the  district  attor- 
ney to  stand  aside  jurors.]  [1] 

The  commonwealth  submitted  the  following  points : 

[2.  The  deed  of  the  executors  of  R.  J.  Wisner,  deceased,  to 
Mary  Huber,  being  conclusive  of  the  fact  of  the  dedication  of 
the  land  in  dispute,  a  building  located  on  said  land  would  be  a 
nuisance.  An9ioer :  If,  as  we  have  stated  to  you,  there  had 
been  an  acceptance  on  the  part  of  the  borough  of  West  Pittston 
of  this  particular  street,  then  this  point  would  be  well  taken, 
but  in  our  view  of  the  case  we  refuse  to  affirm  it.]  [2] 
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[3.  The  defendants  purchased  their  land  from  Mary  Huber 
and  could  get  no  more  land  than  she  had,  which  did  not  in- 
clude the  land  in  dispute.  Therefore,  your  verdict  must  be  for 
the  commonwealth.  AriBwer :  This  point,  with  the  exception 
of  the  last  clause,  is  well  taken,  but  according  to  our  idea  of 
the  case  we  cannot  direct  you  to  find  a  verdict  in  favor  of  the 
commonwealth  and  against  the  defendants,  and  therefore  we 
negative  this  point.]  [3] 

The  court  charged  the  jury  in  part  as  follows : 
[But  in  this  case,  gentlemen  of  the  jury,  when  we  consider 
that  there  was  no  evidence  of  the  acceptance  by  the  borough 
of  this  street,  and  that  the  offense  complained  of  was  not  upon 
the  open  and  traveled  way,  we  are  of  the  belief  that  upon  the 
facts  of  this  case  these  defendants  ought  not  to  be  convicted  as 
they  stand  indicted.]  [4] 

Verdict  of  not  guilty.  Commonwealth  appealed  under  the 
provisions  of  the  Act  of  May  19, 1874,  P.  L.  219. 

Erron  assigned  were  (1)  in  refusing  to  allow  the  common- 
wealth to  stand  aside  jurors.  (2,  3)  In  refusing  to  affirm 
plain  tiff  *s  second  and  third  points,  reciting  points  and  answers. 
(4)  To  a  portion  of  the  judge's  charge,  reciting  same, 

J.  B.  Woodward  BXnA.  Rush  Trescott^  assistant  district  attorney, 
for  appellant. — That  the  commonwealth  may  exercise  its  right  to 
stand  aside  jurors,  even  in  misdemeanors,  has  been  settled  be- 
yond doubt,  and  the  action  of  the  court  in  i*ef  using  to  allow 
the  district  attorney  to  do  so  in  this  case  would  be  sufficient 
ground  for  reversal,  without  more :  Commonwealth'  v.  Cun- 
ningham, 8  W.  N.  C.  864 ;  Haines  v.  Commonwealth,  100  Pa. 
817. 

A  user  for  this  length  of  time  was  presumptive  evidence  of  a 
dedication  long  before  1890,  and  that  together  with  the  user, 
was  sufficient  to  establish  a  public  alley  without  any  acceptance 
by  the  borough.  It  was  presumptive  evidence  of  an  accept- 
ance :  Com.  V.  Moorehead,  118  Pa.  344. 

Nor  is  twenty-one  years'  user  necessary  to  establish  the  pre- 
sumption of  dedication.     A  dedication  of  land  for  a  public 


Digitized  by 


Google 


COM.  V.  LLEWELLYN.  217 

214,  (1900).]  Arguments— Opinion  of  the  Court. 

highway  may  be  presumed  from  the  fact  of  its  long  continued 
use  as  such  by  the  public  if  the  use  be  adverse,  open  and  no- 
torious. Twenty-one  years'  adverse  enjoyment  is  not  neces- 
sary to  perfect  the  presumption :  Schenley  v.  Com.,  36  Pa.  29 ; 
Griffin's  Appeal,  109  Pa.  150 ;  Weiss  v.  South  Bethlehem,  136 
Pa.  294. 

Besides,  there  was  some  testimony  from  which  the  jury  might 
find  an  acceptance  by  the  borough.  One  of  the  defendants' 
witnesses,  W.  C.  Smith,  testified  that  he  was  the  borough  street 
commissioner  in  1893,  and  that  he  had  been  requested  by  the 
borough  council  to  remove  the  obstructions  from  this  street. 

To  recapitulate,  the  court  eiTed  (1)  in  refusing  to  allow  the 
commonwealth  to  stand  aside  jurors ;  (2)  in  instructing  the 
jury  that  an  acceptance  by  the  borough  was  necessary  after 
dedication  and  use  were  established ;  (3)  in  not  submitting  to 
the  jury  the  question  of  acceptance ;  (4)  in  withholding  from 
the  jury  all  consideration  of  the  testimony  prior  to  the  dedica- 
tion by  the  executors  in  1890 ;  (5)  in  giving  the  jury  binding 
instructions  for  the  defendants;  (6)  in  not  giving  the  jury 
binding  instructions  for  the  commonwealth. 

Edward  A.  Lynch^  for  appellees. — The  commonweal  ih  was 
not  injured  by  the  act  of  the  court  in  refusing  to  permit  the 
commonwealth  to  stand  aside  jurora.  The  case  went  to  the 
jury  and  was  decided  on  other  grounds.  It  was  therefore  harm- 
less error  if  at  all  and  is  therefore  not  ground  for  reversal. 

This  is  an  issue  not  between  vendor  and  vendee,  but  a  third 
party,  a  stranger,  who  charges  the  vendee  with  a  crime,  one  of 
the  elements  of  which  going  to  make  it  out  is  lack  of  title  to 
land.     That  title  therefore  must  be  established. 

We  claim  the  part  of  the  alley  in  question  was  not  shown  to 
be  public ;  that  it  was  not  shown  to  have  been  dedicated  or  ac- 
cepted, and  that  the  verdict  of  the  jury  should  not  be  disturbed. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900 : 
The  defendants  were  indicted  for  maintaining  a  public  nui- 
sance, by  the  erection  of  buildings  upon  the  line  of  an  alleged 
public  alley,  in  the  borough  of  West  Pittston.  The  ruling  of 
the  court  which  is  the  subject  of  the  first  assignment  of  error 
was  an  absolute  denial  of  the  right  of  the  commonwealth  to 
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stand  aside  jurors  in  empaneling  the  jury  for  the  trial  of  this 
cause.  The  right  of  the  commonwealth  to  stand  aside  a  juror 
has  ceased  to  be  an  open  question  in  Pennsylvania ;  and  this 
right  rests  upon  the  same  foundation  whether  the  trial  is  for  a 
misdemeanor  or  a  capital  felony.  As  to  both  misdemeanors  and 
felonies  the  origin  of  the  practice  is  to  be  found  in  the  construc- 
tion given  by  the  courts  to  statute  33  of  Edward  I.,  enacted  in 
1305 ;  and  from  that  time  until  the  present  the  custom  has  been 
sustained  by  an  unbroken  line  of  decisions.  Until  the  constitu- 
tion is  so  changed  as  to  invest  the  judiciary  with  legislative  pow- 
ers, this  long  established  rule  is  not  to  be  overthrown  by  the 
courts :  Haines  v.  Com.,  100  Pa.  317 ;  Smith  v.  Com.,  100  Pa. 
324 ;  Com.  v.  O'Brien,  140  Pa.  555.  The  contention  of  the  ap- 
pellee is  that  the  ruling  of  the  court  below  was  allowable  because 
of  the  expression  used  by  the  late  Chief  Justice  Sterbett,  who 
spoke  for  the  court,  in  Haines  v.  Com.,  "  the  right  claimed  by 
the  commonwealth  should  always  be  exercised  under  the  super- 
vision of  the  court,"  is  not  well  founded.  The  language  of 
the  chief  justice  referred  to  the  manner  in  which  the  right  was 
to  be  exercised  and  did  not  recognize  a  power  in  the  court  to 
absolutely  deny  the  right.  In  the  trial  of  a  misdemeanor,  in 
which  the  commonwealth  and  the  defendant  have  an  equal 
number  of  challenges  and  are  required  by  law  to  exercise  their 
right  of  challenge  alternately,  it  might  well  be  held  that,  when 
the  commonwealth  passed  a  juror  to  the  defendant,  and  thus 
put  the  latter  to  his  election  to  accept  or  challenge,  upon  the 
acceptance  of  the  juror  by  the  defendant  the  commonwealth 
had  waived  its  right  to  stand  aside.  To  hold  that  the  court 
had  power  to  say  that  the  commonwealth  might  stand  aside 
jurors  upon  the  trial  of  A,  and,  in  the  next  hour,  upon  the  trial 
of  B,  might  deny  the  existence  of  the  right,  is  another  and  an 
entirely  different  matter,  and  an  exercise  of  an  arbitrary  power 
not  authorized  by  law.  The  first  assignment  of  error  is  sus- 
tained. 

The  second  and  third  assignments  of  error  are  without  merit, 
and  the  requests  for  charge  upon  which  those  assignments  are 
based  might  very  properly  have  been  flatly  refused.  The  deeds 
referred  to  in  those  points  called  for  the  alley  in  question  as  a 
boundary,  but  they  were  not  conclusive  of  the  fact  of  dedica- 
tion, nor  acceptance  by  the  public.    As  between  the  grantors 
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and  grantees  they  simply  vested  in  the  grantees  a  right  of  pas- 
sage over  so  much  of  the  land  of  the  grantor  as  was  occupied 
by  the  alley,  but  the  deeds  alone  did  not  constitute  the  alley  a 
public  highway.  If  the  alley  in  question  had  been  simply  lo- 
cated by  the  public  authorities  over  the  lands  of  the  grantor 
and  had  not  yet  been  opened  and  used  by  the  public,  these 
deeds  did  not  constitute  a  dedication  to  public  use.  If  the 
alley  was  one  which  had  been  laid  out  by  the  grantor  in  a  plan  of 
subdivision  of  his  property,  and  he  had  sold  lots  in  accordance 
with  that  plan,  that  would  amount  to  a  dedication  to  public  use. 
Even  in  the  latter  case,  however,  there  would  have  to  be 
evidence  of  an  acceptance  of  the  dedication  by  the  public  be- 
fore an  indictment  of  this  character  could  be  sustained :  In  re 
Opening  of  Brooklyn  Street,  118  Pa.  640 ;  Whitaker  v.  Phoenix- 
ville,  141  Pa.  327 ;  Gamble  v.  Philadelphia,  162  Pa.  413 ;  Quick- 
sail  V.  Philadelphia,  177  Pa.  301.  In  the  evidence  as  printed 
there  is  nothing  to  suggest  that  the  former  owner  of  the  premi- 
ses, R.  J.  Wisner,  had  ever  caused  this  tract  to  be  plotted,  or 
executed  deeds  for  lots  fronting  upon  it  during  his  lifetime. 
The  only  evidence  from  which  a  dedication  could  have  been  pre- 
sumed was  the  parol  testimony  as  to  what  was  actually  done 
upon  the  ground. 

The  court  gave  binding  instruction  to  the  jury  to  find  a  ver- 
dict of  not  guilty,  which  instruction  was  based  upon  the  ground 
that  there  was  no  evidence  of  the  acceptance  by  the  borough  of 
this  street,  and  that  the  offense  complained  of  was  not  upon 
the  open  and  traveled  way,  which  instruction  is  the  ground  of 
complaint  in  the  fourth  specification  of  error.  We  are  con- 
vinced that  this  specification  of  error  must  be  sustamed.  That 
the  public,  may  acquire  the  right  to  a  highway  by  adverse  user, 
as  such,  without  the  intervention  of  the  municipal  authorities, 
is  well  settled.  When  the  right  is  dependent  upon  adverse 
user  alone,  it  does  not  become  complete  until  the  expiration 
of  twenty-one  years.  When  a  dedication  to  public  use,  and 
the  opening  of  a  street  to  public  travel  by  the  owner,  is  fol- 
lowed by  its  actual  use  by  the  public  as  a  highway,  the  right  in 
the  public  may  become  complete  and  absolute  within  a  much 
shorter  period  and  without  any  affirmative  act  of  acceptance  by 
municipal  authority :  Commonwealth  v.  Cole,  26  Pa.  187 ;  Root 
v.  Commonwealth,  98  Pa.  170;  Commonwealth  v.  Railroad 
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Company,  185  Pa.  266 ;  Commonwealth  v.  Moorehead,  118  Pa. 
344.  In  this  case  the  evidence  would  have  warranted  the  jury 
m  finding  that  the  defendants  had  encroached  upon  an  alley 
which  had  been  used  as  a  public  highway  for  at  least  twenty- 
five  or  thirty  years,  that  the  predecessor  in  title  of  the  defend- 
ants had  for  that  time  recognized  the  title  of  the  public  and 
had  located  his  fence  and  buildings  to  correspond  therewith. 
There  was  the  further  evidence  of  the  deeds  through  which  the 
defendants'  title  came  recognizing  the  alley  and  the  location 
thereof.  The  suggestion  that  the  public  only  acquire  title  to 
the  right  of  way  as  of  the  width  of  the  beaten  track  where  wag- 
ons have  worn  the  grass  away  is  without  force.  The  extent  of 
the  public  right  is  to  be  determined  from  all  the  evidence  in  the 
case,  and  if  the  adjoining  owners  had  fenced  and  defined  the  al- 
ley that  fact  must  be  considered  by  the  jury.  If  those  of  the 
public  who  desired  to  travel  at  the  sides  of  the  alley  did  so,  that 
was  as  much  a  use  by  the  public  as  was  the  passing  of  those  who 
traveled  where  the  road  was  smoothest.  If  those  parts  of  a 
public  street  where  grass  is  permitted  to  grow  cease  to  be  pub- 
lic highways,  there  are  many  streets  in  boroughs  and  the  sub- 
urbs of  cities  which  would  soon  become  mere  cow  paths.  When 
the  evidence  clearly  indicates  the  owner's  desire  to  surrender 
control  and  donate  a  right  of  way  to  the  exclusive  use  of  the 
public,  and  the  public  so  accept  and  use  it,  it  is  an  acceptance 
of  the  right  of  way  as  of  the  width  dedicated  and  actually  opened 
for  public  travel.  Where  the  right  to  a  public  highway  is  ac- 
quired by  adverse  user,  an  important  element  in  determining 
tiie  width  thereof  is  the  recognition  of  the  limits  of  the  way  by 
the  owners  whose  lands  front  thereon,  as  indicated  by  the  mon- 
uments and  fences  which  they  themselves  place  upon  Hie  ground, 
and  the  lines  which  they  fix  for  the  same  in  making  conveyances 
of  their  property.  The  commonwealth  certainly  presented  suffi- 
cient evidence  to  require  the  submisson  of  this  case  to  the  juiy, 
and  the  fourth  assignment  of  error  is  sustained. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 
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Commonwealth  v.  McCann. 

OUomargaT%ne^8tattUe8--Con8tUut%onal  law. 

That  the  Act  of  May  5,  1891,  P.  L.  241,  regulating  the  sale  of  oleomar- 
garine is  constitational  has  been  construed  in  Com.  v.  Vandyke,  13  Pa.  Su- 
perior Ct.  484. 

The  act  is  what  its  title  indicates  a  regulation,  not  a  prohibition  of  the 
manufacture  and  sale  of  oleomargarine.  Such  regulation  does  not  conflict 
with  the  commerce  clause  of  the  national  constitution,  and  it  cannot  be  de- 
clared to  be  an  infringement  of  the  rights  of  the  citizen  secured  by  sec- 
tion 1,  article  1  of  the  state  constitution,  or  by  the  14th  amendment  of  the 
national  constitution. 

Argued  April  26, 1900.  Appeal,  No.  119,  April  T.,  1900,  by 
defendant,  in  suit  of  Commonwealth  of  Pennsylvania  for  use 
of  Levi  Wells,  Dairy  and  Food  Commissioner  of  the  Common- 
wealth of  Pennsylvania,  against  Owen  McCann,  trading  and  do- 
ing business  as  McCann  &  Co.,  from  judgment  of  C.  P.  No.  8, 
Allegheny  Co.,  Nov.  T.,  1899,  No.  271,  dismissing  exceptions 
to  record  of  alderman.  Before  RiOB,  P.  J.,  Be  aver,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.  AflSrmed.  Opin- 
ion by  Rice,  P.  J. 

Exceptions  to  judgment  of  alderman. 

It  appears  from  the  record  that  defendant  sold  oleomargarine 
duly  marked  as  such,  but  that  the  said  article  was  colored  with 
analyne,  not  injurious  to  health,  giving  the  yellow  color  of  but- 
ter. Defendant  moved  to  dismiss  the  case  for  the  reason  that 
the  act  of  May  5,  1899,  is  unconstitutional.  The  motion  was 
refused  and  the  alderman  thereupon  adjudged  the  appellant 
guilty  of  the  offense  charged  in  the  information,  and  gave  judg- 
ment in  favor  of  the  commonwealth  in  the  penalty  of  $100  and 
costs  of  inspection  and  chemical  analysis,  together  with  cost  of 
suit.  On  certiorari  defendant  filed  exceptions  to  the  alder- 
man's record  all  pertaining  to  the  alleged  unconstitutionality  of 
the  act  of  May  5, 1899,  and  the  case  was  submitted  to  the  court 
and  the  exceptions  dismissed  and  the  judgment  of  the  alderman 
a£5rmed,  from  which  action  of  the  court  below  defendant  ap- 
pealed. 
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Error9  assigned  were  (1)  in  affirming  the  judgment  of  the 
alderman  for  the  reason  that  the  act  of  assembly  of  May  6, 1899, 
entitled,  ^^  An  act  to  regulate  the  manufacture  and  sale  of  oleo- 
margarine and  butterine  and  other  similar  products,  to  prevent 
fraud  and  deception  in  the  manufacture  and  sale  thereof  as  an 
imitation  of  butter,  the  licensing  of  manufacturers  of  and  deal- 
ers in  the  same,  and  providing  punishment  for  violations  of  the 
act  and  the  means  for  its  enforcement,"  is  unconstitutional,  be- 
cause it  is  in  conflict  with  article  1,  section  1  of  the  constitution 
of  the  state  of  Pennsylvania,  and  with  section  1  of  the  14th 
amendment  of  the  constitution  of  the  United  States.  (2)  In 
affiiming  said  judgment  as  said  act  of  assembly  is  unconstitu- 
tional because  the  intent  and  purpose  of  said  act  as  set  forth  in 
its  title  is  not  to  be  found  in  the  body  of  the  act,  and  if  the 
title  is  to  be  read  as  part  of  the  act  it  is  together  inconsistent, 
purposeless  and  inoperative,  and  is  in  conflict  with  article  8, 
section  3  of  the  constitution  of  the  state  of  Pennsylvania. 
(3)  In  affirming  said  judgment,  because  that  part  of  the  afore- 
said act  of  assembly  prohibiting  the  sale  of  oleomargarine  or  but- 
terine as  an  imitation  of  yellow  butter,  with  or  without  coloring 
matter,  is  unconstitutional. 

Simon  R.  Huss^  for  appellant. — The  act  of  May  6,  1899,  is 
an  absolute  prohibition  of  the  manufacture  and  sale  of  oleomar- 
garine, and  is,  therefore,  in  conflict  with  article  1,  section  1  of 
the  constitution  of  Pennsylvania,  and  section  1  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States. 

The  Supreme  Court  of  the  United  States  has  very  recently, 
in  Pennsylvania  v.  Schollenberger,  170  Pa.  284;  171  U.  S.  1, 
settled  its  character  as  a  legitimate,  healthful  food  product  be- 
yond all  dispute. 

Judge  LocHEEN  of  the  United  States  Circuit  Court  of  Minn- 
esota in  In  re  Brundage,  96  Fed.  Repr.  968  on  the  identical 
question  as  that  before  Judge  Arnold,  pronounced  the  anti- 
color  law  of  his  state  invalid  and  rests  his  opinion  on  the  Schol- 
lenberger case. 

Such  sweeping  and  complete  prohibition  of  the  manu&cture 
and  sale  of  all  such  oleoginous  articles  cannot  be  said  to  be 
within  the  police  powers  of  a  state,  and  if  not,  then  the  act  of 
May  5, 1899,  is  unconstitutional    Neither  Powell  v.  Pa.,  127 
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U.  S.  678,  nor  Plumley  v.  Mass.,  155  U.  S.  461,  are  applicable 
to  this  case. 

It  is  not  within  the  power  of  the  legislature  to  make  that  a 
fact  which  is  not  a  fact:  Edwards's  Appeal,  108  Pa.  283,  290. 
Its  mere  declaration  to  the  contrary  will  not  make  that  a  party 
wall  which  is  not  a  party  wall :  Weston  v.  Arnold,  L.  R.  8  Ch. 
App.  Cas.  1084. 

This  act  is  unconstitutional  because  the  title  gives  notice  of 
a  purpose  to  regulate  and  license  the  manufacture  and  sale, 
while  the  body  of  the  act  prohibits  the  same,  and  thus  violates 
article  3,  section  3  of  the  constitution  of  Pennsylvania. 

Nothing  ambiguous  can  be  said  to  be  clear  and  this  is  a  de- 
cisive answer  to  the  argument  that  the  title  is  suflBcient  to  lead 
to  an  inquiry.  An  inquir}'  into  a  dubious  or  uncertain  thing  is 
not  the  purpose  of  the  amendment:  Union  Pass.  Ry.  Co.'s  App. 
81*  Pa.  91. 

The  effect  and  not  the  purpose  of  an  act  determines  its  va- 
lidity :  Com.  v.  Lloyd,  2  Pa.  Superior  Ct.  6. 

JameB  Francis  Burke^  for  appellee. — The  paramount  pur- 
poses of  this  act  were  to  promote  the  sale  of  oleomargarine  as 
oleomargarine,  and  to  prevent  its  sale  as  butter,  and  for  these 
purposes  the  legislature  provided  two  distinct  restrictions: 
First,  that  it  should  not  be  given  the  color  or  semblance  of  but- 
ter, and  second,  that  the  vessel  and  wrapper  in  which  it  was 
stored  and  sold  should  be  stamped  "  Oleomargarine  "  or  **  But- 
terine." 

Whether  one  of  these  restrictions  without  the  other  would 
prevent  the  fraud  sought  to  be  suppressed  is  for  the  legislature 
and  not  the  offender  to  determine. 

It  is  not  contended  that  coloring  matter  renders  oleomargarine 
more  palatable  or  more  nutritious  to  the  consumer.  It  is  ob- 
vious, therefore,  that  some  other  purpose  than  promoting  the 
public  health  and  subserving  the  public  interest  is  aimed  at  in 
the  effort  to  strike  down  the  law  prohibiting  its  sale  when  so 
colored.  What  can  this  purpose  be  ?  Manifestly  to  deceive 
the  public  into  buying  for  butter  that  which  is  not  butter  but 
at  best  a  cheap  imitation. 

The  reasoning  advanced  by  the  plaintiff  in  error  in  this  case, 
if  enforced,  would  annul  the  law  prohibiting  the  carrying  of 
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concealed  weapons,  i.  e.,  it  is  unconstitutional  because  unneces- 
sary for  the  reason  that  no  harm  could  arise  from  the  practice 
as  the  improper  use  of  such  weapons  is  punishable  by  other 
statutes.  It  is  the  temptation  and  the  danger  arising  from  the 
carrying  of  the  weapon  on  the  one  hand  and  the  coloring  of  the 
oleomargarine  on  the  other  that  the  legislature  aims  to  avert 

Opinion  by  Rice,  P.  J.,  July  26,  1900 : 

The  appellant  was  adjudged  guilty,  and  a  judgment  was 
entered  against  him  by  an  alderman  in  a  suit  for  a  penalty  for 
selling  oleomargarine  in  imitation  of  yellow  butter  contrary  to 
the  provisions  of  the  Act  of  May  6, 1899,  P.  L.  241.  He  was 
legally  licensed  as  provided  in  that  act,  and  had  complied 
with  all  the  requirements  of  the  act,  except  that  the  oleo- 
margarine sold  by  him  was  colored  yellow  by  the  addition 
thereto  of  analyne,  a  foreign  substance  but  not  injurious  to 
health.  The  only  defense  he  set  up  on  his  trial  was  the  un- 
constitutionality of  the  act.  His  exceptions  to  the  record 
of  the  alderman  on  certiorari  in  the  court  below,  as  well  as 
lus  assignments  of  error  in  this  court,  were  all  to  the  same 
effect. 

One  of  the  most  important,  as  well  as  most  familiar,  rules  for 
the  construction  of  statutes  is,  that  a  legislative  intent  to  violate 
the  constitution  is  never  to  be  assumed ;  therefore,  wherever 
a  statute  is  susceptible  of  two  constructions,  of  which  the  one 
would  make  it  unconstitutional,  the  other  constitutional,  the 
latter  is  to  be  adopted.  Another  elementary  rule  is  that  con- 
struction is  to  be  made  of  all  the  parts  together,  and  not  of 
one  part  only  by  itself.  It  is  the  duty  of  the  courts  to  take 
a  survey  of  the  entire  statute ;  "  for  the  true  meaning  of  any 
passage  in  that  which  best  harmonizes  with  the  subject,  and 
with  every  other  passage  of  the  statute."  Another  rule  to  be 
noticed  is  that  a  penal  statute  must  be  construed  strictly  and 
should  not  be  extended  beyond  the  evident  intention  of  Uie 
legislature  as  expressed  on  its  face.  The  act  of  May  6,  1899, 
needs  construction,  and  in  view  of  the  appellant's  contention 
that  the  construction  he  puts  upon  it  makes  it  unconstitutional 
all  these  familiar  principles  are  to  be  kept  in  mind  in  determin- 
ing its  true  scope  and  intent.  As  was  said  by  Judge  Arnold 
whose  judgment  was  affirmed  in  Commonwealth  v.  Vandyke, 
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13  Pa.  Superior  Ct.  484 :  "  The  act  is  awkwardly  expressed, 
its  sentences  are  very  much  involved,  and  it  is  difficult  to  know 
their  operation  by  relation  to  each  other.  Perhaps  a  strict 
construction  of  the  statute  would  prohibit  the  manufacture 
and  sale  of  oleomargarine  in  its  natural  state  because  it  looks 
like  butter,  but  as  the  act  is  intended  to  repeal  the  proliibitory 
statute  of  1885,  P.  L.  22,  and  authorize  the  manufacture  as  well 
as  the  sale  of  oleomargarine  in  the  state,  we  are  to  give  the  act 
such  construction  as  will  afford  the  relief  and  prevent  the  mischief 
it  intended  to  prevent.  The  word  ^  coloration '  means  the  act  or 
practice  of  coloring,  or  the  state  of  being  colored,  and  it  is  the 
act  or  practice  of  coloring  oleomargarine  which  the  act  of  1889 
is  intended  to  prohibit.  The  use  of  the  words  '  admixture  or 
addition '  in  the  statute  indicates  that  the  intention  of  the  leg- 
islature is  to  prohibit  the  imitation  of  yellow  butter  by  any 
admixture  or  addition  to  oleomargarine  during  or  after  manu- 
facture." We  adopt  this  as  the  true  construction  of  the  act; 
and  if  we  are  correct  in  this  conclusion  none  of  the  constitu- 
tional objections  that  have  been  urged  against  it  can  be  sus- 
tained. As  was  said  by  the  Supreme  Court  of  the  United 
States  in  construing  a  Massachusetts  statute  which  differs 
in  no  essential  particular  from  ours,  so  it  may  be  said  here : 
**  It  will  be  observed  that  the  statute  ....  does  not  prohibit 
the  manufacture  or  sale  of  all  oleomargarine,  but  only  such  as 
is  colored  in  imitation  of  yellow  butter  produced  from  pure  un- 
adulterated milk  or  cream  of  such  milk.  K  free  from  colora- 
tion or  ingredient  that  ^  causes  it  to  look  like  butter '  the  right 
to  sell  it  ^  in  a  separate  and  distinct  form  in  such  manner  as  will 
advise  the  consumer  of  its  real  character '  is  neither  restricted 
nor  prohibited:"  Plumley  v.  Massachusetts,  155  U.  S.  461. 
It  is  clearly  shown  in  the  opinion  of  Mr.  Justice  Harlan  that 
the  statute  seeks  to  suppress  false  pretenses  and  to  promote 
&ir  dealing  in  the  sale  of  an  article  of  food ;  to  compel  the  sale 
of  oleomargarine  for  what  it  is  by  preventing  its  sale  for  what 
it  is  not ;  to  protect  unwary  purchasers  who,  without  closely 
scrutinizing  the  label  upon  the  package  in  which  it  is  con- 
tained, would  be  induced  to  buy  it  as  and  for  butter  produced 
from  unadulterated  milk  or  cream  from  such  milk.  Such  be- 
iog  the  scope  and  intent  of  the  statute  the  contention  that  it 
is  an  absolute  prohibition  of  the  sale  and  manufacture  of  oleo- 
VOL.  XIV — 16 
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margarine  and  that  the  title  gives  no  notice  of  such  legislation 
is  not  well  founded.  The  act  is  what  its  title  indicates,  a 
regulation,  not  a  prohibition,  of  the  manu&cture  and  sale  of 
oleomargarine.  We  held  in  Commonwealth  v.  Vandyke,  supra, 
following  Plumley  v.  Massachusetts,  supra,  that  such  a  regula- 
tion does  not  conflict  with  the  commerce  clause  of  the  national 
constitution ;  and  upon  the  principles  recognized  in  Powell  t. 
Commonwealth,  114  Pa.  265;  127  U.  S.  678,  Plumley  v.  Mass- 
achusetts and  a  multitude  of  other  cases,  it  cannot  be  declared 
to  be  an  infringement  of  the  rights  of  the  citizen  secured  by 
section  1,  article  1  of  the  state  constitution,  or  by  the  four- 
teenth amendment  of  the  national  constitution. 
The  judgment  is  affirmed. 


Steelsmith  v.  Aiken. 


OU  and  gas  wells—Recovery  for  plugging  abandoned  weU^Prwiiy  of 
estate— Right  of  action. 

The  right  to  plug  an  abandoned  well  at  the  expense  of  the  delinquent 
operator  is  made  appurtenant  to  an  estate  in  lands  under  the  Act  of  June  10, 
1881,  P.  L.  110.  One  cannot  assert  the  right  before  he  has  acquired  nor 
after  he  has  parted  with  such  an  estate.  The  right  accrues  as  soon  as  the 
delinquency  is  complete. 

It  follows  therefore  that  when  one  acquires  title  under  a  lease  he  becomes 
entitled  through  privity  of  estate  and  for  protection  of  his  property  to  plug 
a  well  abandoned  prior  to  his  leasing  the  adjoining  property  and  to  recover 
the  cost  from  the  delinquent  operator  under  the  provisions  of  said  act 
of  1881. 

Argued  May  14, 1900.  Appeal,  No.  57,  April  T.,  1900,  by 
plaintiff,  in  suit  of  Amos  Steelsmith  against  Andrew  M.  Aiken 
et  al.,  from  judgment  of  C.  P.  Butler  Co.,  Dec.  T.,  1897,  No.  12, 
from  judgment  of  nonsuit.  Before  RiCB,  P.  J.,  Beavbb,  Ok- 
LADY,  W.  W.  PoETBR  and  W.  D.  PoBTBB,  JJ.  Reversed. 
Opinion  by  W.  D.  Porteb,  J. 

Assumpsit.     Before  Gbeeb,  P.  J. 

It  appears  from  the  record  that  this  suit  was  brought  under 
the  Act  of  June  10, 1881,  P.  L.  110,  to  recover  amount  expended 
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by  plaintiff  in  plugging  an  abandoned  well  drilled  for  oil  and 
gas  purposes  by  defendant. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  court  below  entered  judgment  of  voluntary  nonsuit  which 
it  subsequently  on  motion  refused  to  take  off.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  refusing  to  take  off  compulsory  non- 
suit 

Clarence  Walker^  with  him  J.  M.  Oalbreath^  for  appellant. — 
The  act  of  1881  is  a  remedial  statute  intended  to  prevent  a 
wrong  that,  before  its  enactment,  often  followed  the  abandon- 
ment of  a  well  drilled  for  oil.  But  the  act  will  come  far  short 
of  tins  if  no  one  but  an  adjoining  owner,  at  the  time  of  aban- 
donment, can  remedy  the  wrong  and  collect  compensation  for 
doing  so. 

That  an  adjoining  owner  or  operator,  whose  interest  vested 
after  the  abandonment,  has  an  equal  right  with  his  predecessors 
in  title  to  correct  a  continuing  wrong  growing  out  of  the  aban- 
donment, is  evident  when  we  view  the  wrongdoer  as  a  continu- 
ing trespasser. 

The  construction  placed  by  the  court  below  on  the  statute 
reads  into  it  something  which  it  does  not  contain.  The  con- 
struction of  the  court  below  would  give  the  remedy  to  "  the 
owner  of  or  operator  upon  any  land  adjoining  "  at  the  time  of 
the  wrongdoer's  neglect  or  refusal,  etc. 

R.  P.  Scott^  for  appellees. — Under  this  act  the  appellant  must 
prove  affirmatively  the  existence  of  three  conditions  to  enable 
him  to  recover  in  this  suit,  (a)  That  he  was  the  owner  or 
operator  upon  lands  adjoining  that  upon  which  such  abandoned 
well  was  located.  (6)  That  the  title  and  possession  of  said  lands 
and  abandoned  well  thereon  were  in  the  appellee,  (c)  That 
his  entry  and  taking  possession  of  said  abandoned  well  for  the 
purpose  of  plugging  the  same  was  adverse  and  hostile  to  the 
appellees.     These  conditions  did  not  exist  in  this  case. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900 : 

TIus  action  was  brought  by  plaintiff  to  recover  the  amount 
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of  money  expended  by  him  in  plugging  an  abandoned  well, 
which  had  been  put  down  by  the  defendants  for  the  purpose 
of  exploring  for  and  producing  oil,  and  to  sustain  the  action  the 
plaintiff  relies  upon  the  Act  of  June  10,  1881,  P.  L.  110,' 
entitled  "an  act  regulating  the  method  of  plugging  abandoned 
oil  wells,  and  providing  a  penalty  for  the  violation  thereof." 
At  the  trial  the  plaintiff  produced  evidence  which  would  have 
been  sufficient  to  warrant  the  jury  in  finding  the  following 
facts,  viz  :  The  defendants,  operating  under  an  oil  lease  of  the 
lands  of  Marburger,  drilled  the  well  in  question  through  the 
third  sand,  or  oil  beanng  rock,  and  then  abandoned  the  same 
without  plugging,  as  required  by  the  act  of  assembly,  and 
surrendered  their  lease ;  at  that  time  Clark,  Dunbar  and  Miller 
were,  respectively,  the  owners  of  tracts  of  land  adjoining  that 
upon  which  the  abandoned  well  was  located.  The  plaintiff 
subsequently  acquired  from  Clark,  Dunbar  and  Miller  leases 
of  their  respective  farms  for  oil  and  gas  purposes,  and  carried 
on  oil  operations  upon  said  lands,  drilling  a  well  on  the  Dun- 
bar tract  and  one  on  the  Miller  tract ;  the  plaintiff  then  dis- 
covered that  the  defendants  had  not  plugged  the  well  which 
they  had  abandoned,  and. he  proceeded  to  plug  it  in  the  manner 
required  by  the  act,  and  brought  this  suit  to  recover  the  ex- 
pense of  that  work.  The  learned  court  below  was  of  opinion 
that  the  plwntiff  was  not  entitled  to  recover,  for  the  reason 
that  he  had  acquired  title  under  his  leases  from  Clark,  Dunbar 
and  Miller  subsequently  to  the  abandonment  of  the  well  by 
the  defendants,  and,  therefore,  was  not  within  the  terms  of  the 
act  conferring  rights  upon  operators  upon  adjoining  lands; 
that  only  those  who  were  owners  or  operators  at  the  time  of 
the  act  of  abandonment  were  entitled  to  the  advantages  flow- 
ing from  the  legislation.  For  this  reason  a  judgment  of  non- 
suit was  entered,  which  the  court  subsequently  refused  to 
take  off.     This  action  is  now  assigned  for  error. 

The  1st  section  of  the  act  of  1881  sets  forth  in  detail  the 
manner  in  which  a  well  shall  be  plugged,  and  imposes  upon 
the  owner  or  operator  who  has  put  down  the  well  the  duty  of 
performing  that  work,  "  for  the  purpose  of  excluding  all  fresh 
water  from  the  oil  bearing  rock."  The  legislature,  in  the  ex- 
ercise of  its  proper  functions,  determined  that  to  permit  the 
flow  of  fresh  water  into  the  oil  bearing  rock  involved  a  danger 
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to  property  in  the  territory  in  which  the  well  was  located.  The 
2d  section,  because  of  the  injury  to  public  interests,  imposed 
a  penalty  upon  the  delinquent.  The  3d  section  recognized 
^  that  the  owners  of  and  operators  upon  adjoining  lands  must 
suffer  a  special  prejudice,  because  of  a  probable  deprivation  of 
property  fugitive  in  its  nature,  and  gave  to  such  parties  a 
remedy  suitable  to  the  injury.  The  act  did  not  authorize  an 
owner  of  or  operator  upon  adjacent  lands  to  bring  a  personal 
action  to  recover  damages  for  the  injury  to  his  estate,  but  it  ly 
provided  a  remedy  for  the  prevention  of  the  continuance  of  that 
injury.  The  right  to  plug  an  abandoned  well  at  the  expense 
of  the  delinquent  operator  is  made  appurtenant  to  an  estate  in 
adjoining  lands;  one  cannot  assert  the  right  before  he  has 
acquired,  nor  after  he  has  parted  with,  such  an  estate.  The 
right  accrues  as  soon  as  the  delinquency  is  complete.  Miller's 
right  was  complete  when  the  defendants  abandoned  the  well, 
but  if  he  had  died  the  next  day  the  right  would  not  have  gone 
to  his  administrators,  the  title  to  the  land  having  vested  in  the 
heirs.  The  land,  however,  would  have  continued  to  be  sub- 
ject to  the  menace  of  diminution  in  value  resulting  from  the^ 
wrong.  Such  a  case  is  wholly  different  from  that  of  the 
destiiiction  of  a  building,  where  the  injury  is  complete  and  the 
damage  is  capable  of  ascertainment  upon  the  termination  of 
the  trespass.  The  heir  would  have  the  same  right  to  protect 
his  property  which  the  ancestor  had  possessed.  There  can  be 
no  doubt  that  Miller  would  have  had  the  right  to  plug  this 
well  at  the  time  the  work  was  done,  and  recover  from  the 
defendants.  When  plaintiff  acquired  title  under  his  lease,  he 
became,  through  privity  of  estate,  possessed  of  all  the  rights, 
for  the  protection  of  lus  property,  which  the  law  conferred  upon 
Miller.  We  are  of  opinion  that  the  nonsuit  was  improperly 
entered  and  ought  to  have  been  taken  off. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 
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McGregor  v.  Davidson. 

Decedents  estate^Will—Rule  in  Shelley^s  case, 

A  devise  ••  to  my  son,  Daniel,  an  undivided  one-half  interest  in  ninety- 
three  acres  of  land  situate,  etc.,  during  his  natural  life  and  then  to  go  to 
his  legal  heirs,^*  vests  an  absolute  estate  in  fee  simple  in  the  devisee.  It 
is  clearly  a  case  where  the  rule  in  Shelley^s  case  must  be  enforced. 

Argued  May  7, 1900.  Appeal,  No.  222,  April  T.,  1900,  by 
defendant,  in  suit  of  D.  T.  McGregor  against  E.  E.  Davidson, 
from  judgment  of  C.  P.  Indiana  Co.,  March  T.,  1900,  No.  222, 
on  case  stated  in  favor  of  plaintiff.  Before  Rice,  P.  J.,  Beavbb, 
Oblady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Affirmed. 
Opinion  by  W.  D.  Porter,  J. 

Case  stated.    Before  Whitb,  P.  J. 

By  agreement  under  the  case  stated  it  was  provided  that  if 
the  plaintiff,  D.  T.  McGregor,  by  the  will  of  his  father,  Greorge 
.  McGregor,  took  and  acquired  an  absolute  estate  in  fee  simple 
to  the  undivided  one-half  part  of  the  land  in  question,  then 
judgment  be  entered  in  favor  of  plaintiff ;  if  not,  judgment  to 
be  entered  in  favor  of  defendant. 

Other  material  facts  appear  in  the  opinion  of  the  court. 

The  court  below  entered  judgment  in  favor  of  plaintiff  on 
case  stated.    Defendant  appealed. 

Error  amgned  was  in  entering  judgment  in  favor  of  plaintiff 
under  provisions  of  the  case  stated. 

D.  H.  Tomb,  for  appellant.— In  Dull's  Estate,  187  Pa.  112, 
after  the  granting  of  a  life  estate,  it  was  held  that  the  estate  did 
not  become  absolute  by  force  of  the  words  **  his  heirs."  This 
is  almost  a  parallel  case  with  the  one  in  hand,  and  while  the 
words  used  in  this  case  seem  to  be  words  of  inheritance  the  in- 
tention of  the  testator  was  sought  and  followed,  and  was  de- 
cided to  defeat  the  absolute  estate  under  the  above  expression. 

We  are  certainly  of  the  opinion  that  where  the  clear  intention 
of  the  testator  is  expressed  as  in  the  present  case  no  mere  tech- 
nical term  which  happened  to  be  used  by  this  untutored  scribner 
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should  be  allowed  to  change  and  defeat  the  clear  wish  and  de- 
sire, as  thus  expressed  by  the  individual  who  had  full  power 
and  right  to  place  his  property  where  he  wished. 

There  is  nothing  in  the  whole  will  which  indicates  that  the 
testator  intended  to  devise  more  than  a  life  estate  to  Daniel  T. 
McGregor,  but  on  the  contrary  the  entire  tenor  of  the  will  is  to 
preserve  this  estate  from  the  creditors  and  from  the  disposition 
of  Daniel  T.  McGregor,  and  place  the  same  finally  in  the  hands 
of  his  children. 

J.  N.  BankSj  for  appellee,  filed  no  paper-book. 

Opinion  by  W.  D.  Porter,  J.,  July  2n,  1900 : 
Daniel  T.  McGregor  acquired  an  estate  in  and  entered  into 
possession  of  the  lands  in  question  under  the  terms  of  his 
father's  will.  The  language  of  the  devise  creating  his  estate 
is  as  follows,  viz. :  "  I  bequeath  to  my  son,  Daniel  T.  McGre- 
gor, an  undivided  one  half  interest  in  ninety-three  acres  of  land 
situate  in  Pine  township,  said  county,  during  his  natural  life, 
and  then  to  go  to  his  legal  heirs."  The  will  contained  no 
added  words  of  limitation,  nor  any  provisions  repugnant  to 
the  acceptance  of  the  technical  word  "  heirs,"  in  its  strict  legal 
sense,  such  as  were  the  subject  of  learned  analysis  in  Guthrie's 
Appeal,  37  Pa.  9,  Chew's  Appeal,  37  Pa.  23,  Taylor  v.  Tay- 
lor, 63  Pa.  481,  and  kindred  cases.  The  intention  of  the  tes- 
tator is  to  be  ascertained  from  the  words  employed  by  him  in 
making  the  devise,  and  the  words  can  have  but  one  meaning. 
The  purpose  of  the  testator,  as  expressed  in  his  will,  was  to 
give  to  Daniel  an  estate  for  life,  with  remainder  in  fee  to  his 
heirs,  geneitil.  Those  in  remainder  were  to  take  as  the  heirs 
of  Daniel,  as  the  stock  from  whom  alone  they  could  inherit, 
and  as  the  only  source  from  which  their  inheritable  blood  could 
spring.  The  intention  of  the  testator  being  thus  clear,  the 
rule  in  Shelley's  case  must  be  enforced.  The  remainder  vested 
in  Daniel  T.  McGregor,  and  he  took  an  absolute  estate  in  fee 
simple.  This  has  been  so  often  and  so  unequivocally  decided 
that  it  is  unnecessary  to  review  the  numerous  cases  cited  in 
the  opinion  of  Judge  Livingston,  adopted  by  the  Supreme 
Court,  in  Grimes  v.  Shirk,  169  Pa.  74.  The  rule  in  Shelley's 
case  has  been  criticised ;  Chief  Justice  Gibson  did  not  deem 
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it  unworthy  of  him  to  vindicate  it  against  its  critics,  in  his 
day,  in  Hileman  v.  Bouslaugh,  13  Pa.  344,  and  the  rule  remains, 
a  rule  of  property.  It  would  seem  to  be  in  harmony  witii  the 
institutions  of  a  people  who  have  insisted  that  land  shall  be 
freely  alienable  and  an  asset  for  the  payment  of  debts,  com- 
demned  perpetuities  and  made  impossible  the  creation  of  estates 
tail.  It  is  not  within  our  province  to  advise  the  abolition  of 
a  rule  which  perfectly  fits  in  with  a  public  policy  so  long  and 
so  well  established ;  much  less  are  we  called  upon  to  exercise 
legislative  powers. 

The  judgment  is  affirmed. 


Howie  V.  Lewis. 

Opening  judgmen^Forged  promissory  nole^Beview  of  diBcreHon-^But^ 
den  of  proof. 

The  maker  of  a  judgment  note,  which  concluded  with  theee  words,  **  this 
note  shall  be  subject  to  the  same  rules  governing  commercial  paper  as  to 
equities/'  signed  said  note  for  $200,  leaving  blank  spaces  in  which  the 
payee  could  and  did  insert  the  word  forty  and  figure  4  without  any  intrin- 
sic evidence  of  the  note  having  been  altered.  Held,  that  the  burden  was 
upon  the  holder  to  show  that  it  was  a  bona  fide  holder  for  value  before 
maturity,  and  that  the  appellate  court  will  not  revise  the  discretion  of  the 
lower  court  in  opening  a  judgment  entered  upon  such  by  warrant  of  at- 
torney. 

Promissory  note—Nonnegotiable  paper— Equities  of  maker  and  holder. 

The  assignee  of  nonnegotiable  paper  takes  it  subject  to  the  equities  ex- 
isting between  the  original  parties,  but  the  right  of  the  maker  of  such 
paper  to  assert  those  equities  may  be  defeated  by  superior  equities  in  the 
holder. 

Negotiable  paper—Equities— Fraudr— Opening  judgment. 

The  addition  to  a  judgment  note  of  the  words  **  this  note  shall  be  sub- 
ject to  th9  same  rules  governing  commercial  paper  as  to  equities^  wliile 
it  does  not  make  the  note  negotiable  paper,  invests  it  with  that  one  attri- 
bute of  commercial  paper.  It  is  a  waiver  by  the  defendant  of  the  right  to 
inquire  into  the  adequacy  of  the  consideration,  or  the  fairness  of  the  orig^ 
inal  transaction,  and  invests  a  purchaser  for  value  with  a  counter  equity 
superior  to  that  residing  in  the  maker  of  the  note. 

Fraud  being  established  on  petition  to  open  a  judgment  confessed  the 
burden  of  proof  is  shifted  on  the  holder,  and  the  appellate  court  will  not 
interfere  with  the  exercise  of  the  discretion  of  the  oommon  pleas  in  open- 
ing the  judgment. 
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Banks  and  banking— DtUy  of  maker  of  commercial  paper—Supine  negli- 
gence—Fraud— Shifting  burden  of  proof 

It  is  the  duty  of  a  maker  of  a  note  to  guard  not  only  himself  but  the 
public  against  fraud  and  alteiutions  by  refusing  to  sign  paper  intended 
to  be  negotiated,  maide  in  such  foim  as  to  admit  of  fraudulent  pi*actices 
upon  them  with  ease  and  without  ready  detection. 

By  delivering  complete  a  note  containing  a  clause  which  clearly  implies 
a  covenant  that  in  the  hands  of  a  bona  fide  holder  for  value  it  shall  not  be 
subject  to  equitable  defenses  between  the  original  parties,  and  by  leaving 
the  note  blank  or  with  space  for  the  payee  to  inseit  a  larger  amount,  which 
was  subsequently  inserted,  the  maker  was  guilty  of  supine  negligence 
which  invited  fraud,  and  when  an  innocent  party,  relying  upon  tlie  genu- 
ineness of  the  note,  parts  with  property  upon  the  faith  of  it,  the  maker 
will  be  liable.  The  establishment  of  forgery  by  the  payee  shifts  upon 
the  holder  the  burden  of  proving  the  valuable  consideration  parted  with 
by  him. 

Argued  Jan.  16,  1900.  Appeal,  No.  45,  Jan.  T.,  1900,  by 
N.  N.  Betts,  in  suit  of  John  Howie,  now  to  the  use  of  N.  N. 
Bette,  cashier,  against  Evan  Lewis,  from  order  of  C.  P.  Brad- 
ford Co.,  May  T.,  1899,  No.  377,  making  absolute  rule  to  open 
judgment  in  a  feigned  issue.  Before  Rice,  P.  J.,  Beaver, 
Oklady,  W.  W.  Porteb,  W.  D.  Porter  and  Mitchell,  JJ. 
Affirmed.    Opinion  by  W.  D.  Porter,  J. 

Rule  to  open  judgment.  Before  Dttstham,  P.  J.,  of  the 
44th  judicial  district,  speciaUy  presiding. 

It  appears  from  the  record  that  judgment  was  opened  on  the 
note  on  the  following  page : 

On  the  petition  of  Evan  Lewis,  defendant,  the  court  granted 
a  rule  on  plaintiff  to  show  cause  why  judgment  should  not  be 
opened  and  defendant  let  into  a  defense. 

Other  material  facts  appear  in  the  opinion  of  the  court. 

The  court  made  absolute  rule  to  open  the  judgment  and  di- 
rected an  issue  to  be  framed  wherein  N.  N.  Betts,  cashier,  use, 
is  plaintiff  and  Evan  Lewis  is  defendant,  in  which  issue  the 
note  filed  in  this  case  shall  stand  as  plaintiff's  statement  or 
declaration  and  the  plea  of  defendant  shall  be  non  assumpsit 
with  leave  to  give  special  matter  of  the  alterations  of  the  note 
in  evidence  for  the  purpose  of  determining  the  controversy. 
Plaintiff  appealed. 

Frror  assiffned  was  in  making  alxsolute  rule  to  open  judg- 
ment and  directing  an  issue  to  be  framed. 
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232,  (1900).]  Arguments. 

Rodney  A.  Mercur^  with  hini  L,  M.  Hall,  for  appellant. — Can 
the  defendant  defend  upon  the  ground  there  was  a  want  of 
consideration  in  the  note,  or  in  other  words,  because  he  was  an 
accommodation  maker?  Appleton  v.  Donaldson,  3  Pa.  381 ; 
Lord  V.  Ocean  Bank,  20  Pa.  384 ;  Bank  v.  Dunn,  161  Pa.  228 ; 
Smith  V.  Hine,  179  Pa.  260. 

Can  the  defendant  defend  upon  the  ground  of  alleged  fraud 
upon  the  part  of  John  Howie  as  against  the  use  plaintiff? 

No  alterations  whatever  are  apparent  on  the  face  of  the  note. 

The  rule  in  this  state  is  rigid  that  where  one  by  his  acts  or 
silence  or  negligence,  misleads  another  or  affects  a  transaction 
whereby  an  innocent  party  suffers,  the  blaniable  party  must 
bear  the  loss :  Garrard  v.  Haddan,  67  Pa.  82 ;  Simpson  v.  Boy- 
ard,  74  Pa.  351 ;  Zimmerman  v.  Rote,  75  Pa.  188 ;  Brown  v. 
Reed,  79  Pa.  370. 

In  McSparran  v.  Neeley,  91  Pa.  17,  both  Garrard  v.  Haddan 
and  Zimmerman  y.  Rote  were  followed. 

When  one  signs  a  promissory  note  in  blank  either  as  to  time 
or  amount,  he  is  bound  to  know  that  the  payee  may  supply  one 
or  both :  Hepler  v.  Savings  Bank,  97  Pa.  420 ;  Byles  on  Bills 
(5th  Am.  ed.),  167,  note. 

And  in  Wiley  v.  Moor,  17  S.  &  R.  438,  the  same  rule  is 
applied  to  a  bond  :  per  Justice  Gordon  in  Wessell  v.  Glenn, 
108  Pa.  104. 

The  note  contains  this  agreement,  to  wit :  "  And  do  further 
agree  that  this  note  shall  be  subject  to  the  same  rules  govern- 
ing commercial  paper  as  to  equities." 

This  clause  is  one  therefore  the  defendant  had  the  right  to 
make,  and  it  went  into  the  note  as  part  of  the  consideration, 
and  just  as  much  so  as  the  waiving  of  the  exemption  and  other 
clauses,  which  he  could  and  did  waive :  Bowman  v.  Smiley,  31 
Pa.  225. 

If  any  authority  is  needed  to  show  what  the  words  "  com- 
mercial paper"  mean,  we  refer  to  the  following  cases:  Bills 
of  exchange  and  promissory  notes  are  commercial  paper  in  the 
strictest  sense :  R.  R.  Co.  v.  Nat.  Bank,  102  U.  S.  14 ;  In  re 
Sykes,  5  Biss.  (U.  S.)  114. 

The  defendant  is  presumed  to  have  knowledge  of  the  con- 
tents of  the  note  he  signed :  Greenfield's  Est.,  14  Pa.  489. 

This  case  has  been  followed  in  Penna.  R.  Co.  v.  Shay,  82  Pa. 
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198 ;  Insurance  Co.  v.  Fromm,  100  Pa.  347 ;  Lewis  v.  Dunlap, 
6  Pa.  Superior  Ct.  626,  and  the  principle  applied  in  Adams  v. 
Bachert,  83  Pa.  624,  and  Weist  v.  Paul,  1  Leg.  Rec.  206. 

For  a  conspicuous  and  recent  case  see  Lett  v.  Kunkle,  178 
Pa.  278. 

A  man  who  signs  a  judgment  note  without  reading  it  or  hav- 
ing it  read  is  guilty  of  supine  negligence,  and  is  not  entitled  to 
relief  either  at  equity  or  law :  Friedman  v.  Lindenmuth,  1  Leg. 
Rec.  82 ;  Mattes  v.  Mock,  2  Leg.  Rec.  141 ;  Building  Associa- 
tion V.  Morris,  2  Kulp,  323 ;  Same  v.  Lyons,  2  Kulp,  409. 

What  evidence  was  required  to  show  fraud  to  set  aside  the 
note? 

To  set  aside  a  solemn  instrument  between  parties  and  con- 
vert it  into  an  obligation  of  different  purport,  on  the  ground  of 
fraud  or  mistake,  the  evidence  of  it  should  be  clear,  precise  and 
indubitable,  as  laid  down  in  a  host  of  cases  from  Stine  v.  Sherk, 
1  W.  &  S.  196,  to  Hoffman  v.  R.  R.  Co.,  167  Pa.  174. 

All  these  cases  as  well  as  the  celebrated  one  of  Phillips  v. 
Meily,  106  Pa.  636,  hold  that  where  the  evidence  is  insufficient 
to  reform  the  contract,  the  question  should  not  be  submitted 
to  a  jurj' :  Honesdale  Glass  Co.  v.  Storms,  126  Pa.  268. 

A  judgment  entered  by  confession  under  a  warrant  of  attor- 
ney should  not  be  opened  nor  the  evidence  submitted  to  the 
juiy,  unless  the  written  instrument  be  overcome  by  testimony 
which  if  believed  should  move  a  chancellor  to  decree  that  the 
note  was  void,  or  should  be  reformed  because  of  forgery,  fraud 
or  mistake :  English's  Appeal,  119  Pa.  688 ;  Bank's  Appeal, 
124  Pa.  337. 

Equitable  relief  may  be  denied  upon  the  allegation  of  a  de- 
fense purely  legal,  as  forgery,  as  was  done  in  Farley's  Appeal, 
90  Pa.  321. 

The  burden  of  overcoming  the  responsive  answer  of  the  use 
plaintiff  was  cast  on  the  defendant :  Oil  Co.  v.  Shear,  161  Pa. 
608;  Crawford  v.  Rath,  4  Pa.  Superior  Ct.  612. 

W.  J.  Totmffy  for  appellee. — We  insist  that  fraud  in  the  pro- 
curing and  issuing  of  the  note  being  averred  and  actually 
proved,  it  is  sufficient  ^^  to  require  the  plaintiff  to  show  that  he 
took  the  note  before  maturity,  and  paid  value  for  it : "  Invest- 
ment Co.  V.  Russel,  148  Pa.  496. 
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Any  misstatement  made  or  fraud  practiced  by  the  payee  in 
procuring  the  note,  will  render  the  note  void,  certainly  as  to 
him:  County  of  Schuylkill  v.  Copley,  67  Pa.  886. 

It  is  said :  "  But  in  order  to  create  this  equitable  estoppel, 
it  is  necessary  for  the  assignee  to  show,  not  only  that  he  took 
the  assignment,  but  that  he  paid  a  valuable  consideration  for 
it."  If  the  law  were  otherwise,  an  ignorant  obligor  might  easily 
be  trapped  into  an  admission,  and  a  sham  assignment  might  be 
made  for  the  very  purpose  of  keeping  out  an  honest  defense : 
Weaver  v.  Lynch,  25  Pa.  449 ;  Griffith  v.  Sears,  112  Pa.  623. 

As  to  the  ground  of  the  plaintiff's  equity  to  take  the  note 
clear  of  any  defense,  we  quote  from  an  opinion  of  our  Supreme 
Court: 

^*It  is  the  loss  that  would  otherwise  fall  upon  an  innocent 
party.  It  is  incumbent  on  him  who  would  have  advantage  of  it, 
to  show  he  paid  or  gave  value  for  the  chose  in  action  he  seeks 
to  recover,  for  without  this  no  loss  to  him  can  happen.  Whei*e 
this  has  not  been  done  he  is  a  bare  donee,  with  no  other  rights 
than  those  which  appertained  to  the  original  holder  of  the  se- 
curity assigned,  and  of  course,  open  to  every  defense  which 
might  have  been  available  against  him : "  Edgar  v.  Kline,  6 
Pa.  327  ;  Investment  Co.  v.  Russel,  148  Pa.  496. 

Mere  possession  of  nonnegotiable  paper  implies  no  consider- 
ation and  confers  no  right  of  action  in  the  holder's  name: 
Bircleback  v.  Wilkins,  22  Pa.  26. 

OpnaoN  BY  W.  D.  Poktbr,  J.,  July  26, 1900: 
The  note  upon  which  this  judgment  was  confessed  was  in  all 
respects  regular  and  contained  upon  its  face  nothing  to  excite 
suspicion  that  it  had  been  in  any  way  altered  or  changed.  It 
was  not  negotiable  paper,  but  it  closed  with  these  words :  "  And 
I  do  further  agree  that  this  note  shall  be  subject  to  the  same 
rules  governing  commercial  paper,  as  to  equities."  It  is  ad- 
mitted that  the  signature  to  this  note  is  the  genuine  signature 
of  the  defendant.  The  defendant,  in  his  petition  for  a  rule  to 
open  the  judgment,  sets  forth  that  the  note  upon  which  the 
judgment  was  entei'ed  was  for  #4,200,  and  that  he  had  never 
given  John  Howie  a  note  for  $4,200 ;  that  he  had  signed  notes 
payable  to  John  Howie  for  sums  not  exceeding  at  any  one  time 
1200  or  $300,  and  though  he,  the  deponent,  had  not  now  a  clear 
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recollection  of  the  signing  of  the  note  in  suit,  yet  he  averred 
that  he  never  knowingly  signed  a  note  payable  to  John  Howie 
for  $4,200;  that  he,  deponent,  was  a  man  past  seventy-five 
years  of  age  and  unable  to  read  handwriting,  and  when  he  had 
signed  notes  for  John  Howie  he  always  relied  upon  the  state- 
ment of  said  Howie  for  the  amount  of  the  note,  and  the  terms 
of  payment.  "  That  the  note  in  suit  was  given  upon  the  ex- 
press statement  of  John  Howie  that  it  was  for  an  amount  not 
to  exceed  #300,  and  that  he,  the  said  Howie,  would  not  call 
upon  him  for  payment.  The  said  note  was  entirely  without 
consideration,  this  deponent  never  having  received  any  con- 
sideration whatever  therefor."  The  court  granted  a  rule  to 
show  cause  why  the  judgment  should  not  be  opened,  and  the 
equitable  plaintiff  filed  an  answer,  in  which  it  was  set  forUi: 
"  That  said  bank  is  a  holder  for  value  of  the  note  upon  which 
judgment  is  entered  in  this  case,  and  became  such  holder  be- 
fore maturity  of  the  same ;  that  said  respondent  is  well  ac- 
quainted with  the  handwriting  of  the  maker  of  said  note,  the 
said  Evan  Lewis,  the  defendant  in  this  case,  and  has  been  so 
acquainted  for  several  years ;  that  the  signature  of  Evan  Lewis 
attached  to  said  note  is  in  the  handwriting  of  said  Evan  Lewis, 
and  all  the  rest  of  the  written  portion  of  the  face  of  said  note 
is  in  the  handwriting  of  said  John  Howie ;  that  said  respondent 
alleges  that  the  said  note  does  not  bear  any  alterations,  inter- 
lineations or  changes  of  any  kind,  either  in  date,  time  of  ma- 
turity, or  amounts,  whether  expressed  in  writing  or  in  figures, 
or  in  any  portion  of  the  written  or  printed  portion  thei'eof .  Said 
respondent  alleges  that  upon  inspection  the  said  note  shows 
clearly  that  it  was  given  for  the  sum  of  $4,200  and  not  for  $800, 
and  that  it  was  impossible  to  have  raised  the  said  note  from 
said  lesser  sum  to  said  greater  sum  without  that  fact  plainly 
appearing  thereon."  The  answer  further  denies  knowledge  of 
the  inability  of  the  defendant  to  read  writing.  Testimony  was 
taken  on  behalf  of  the  defendant,  and  John  Howie,  the  payee 
of  the  note,  testified  that  the  note  was  written  upon  a  printed 
form  and  that  when  Lewis  signed  the  note  the  blank  in  which 
the  amount  of  the  note  was  intended  to  be  written  was  left 
blank,  and  the  place  where  the  figures  indicating  the  amount 
of  the  note  were  to  be  placed  had  filled  in  the  figures  **  200 ; " 
that  after  Lewis  had  signed  the  note,  he  (Howie)  took  it  away, 
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placed  a  figure  "  4  "  in  front  of  the  "  200  "  and  wrote  the  words 
"  forty-two  hundred  "  in  the  space  which  had  been  left  entirely 
blank  in  front  of  the  printed  word  '*  dollars."  Howie  further 
testified  that  at  the  time  Lewis  signed  the  note  he  (Howie) 
told  him  the  note  was  for  $200.  The  equitable  plaintiff,  rely- 
ing upon  the  answer  filed,  took  no  testimony.  The  learned 
court  below  opened  the  judgment  and  ordered  an  issue,  which 
action  is  now  assigned  for  error.  The  defendant  moved  to  open 
this  judgment  upon  two  distinct  grounds :  first,  that  the  note 
upon  which  it  was  entered  was  without  consideration ;  and  sec- 
ond, the  fraud  of  Howie  in  procuring  from  him  a  note  for  $4,200, 
representing  it  to  be  a  note  of  not  more  than  $300.  The  right 
of  this  defendant  to  have  this  judgment  opened  upon  the  ground 
of  want  of  consideration  may  well  be  questioned.  It  is  true 
that  the  assignee  of  nonnegotiable  paper  takes  it  subject  to  the 
equities  existing  between  the  original  parties,  but  the  right  of 
the  maker  of  such  paper  to  assert  those  equities  may  be  de- 
feated by  superior  equities  in  the  holder. 

In  the  present  case  the  express  covenant  upon  the  face  of 
the  note,  which  the  defendant  sent  out  over  his  signature,  that 
it  should  be  subject  to  the  same  rules  governing  commercial 
paper,  as  to  equities,  must  be  presumed  to  have  been  intended 
by  the  parties  for  some  purpose.  So  long  as  the  note  was  held 
by  the  payee  this  clause  meant  nothing,  and  the  parties  must 
be  presumed  to  have  known  that  it  was  only  when  the  note 
passed  into  the  hands  of  a  purchaser  for  value  before  maturity 
that  this  clause  could  become  of  any  force.  So  long  as  Howie 
held  the  note  the  equities  between  him  and  the  defendant  would 
have  been  the  same  with  regard  to  this  note  as  if  it  had  been 
commercial  paper.  But  without  this  clause  in  question,  the 
equities  of  the  defendant  as  against  an  assignee  for  value 
would  have  been  entirely  different.  It  was,  therefore,  mani- 
fest upon  the  face  of  this  instrument  that  it  was  the  inten- 
tion of  the  parties  that  it  should  be  negotiated,  and  they  made 
that  intention  a  part  of  their  contract.  It  was  a  declaration 
by  Lewis  that  Howie  was  authorized  to  negotiate  the  note,  and 
an  agreement  upon  his  own  part  that  any  purchaser  for  value 
before  maturity  should  take  the  note  discharged  of  any  equi- 
ties existing  between  the  original  parties.  It  did  not  make 
this  note  negotiable  paper,  but  it  simply  invested  it  with  that 
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one  attribute  of  commercial  paper.  This  was  a  waiver  by  the 
defendant  of  the  right  to  inquire  into  the  adequacy  of  the  con- 
sideration, or  the  fairness  of  the  original  transaction^  and  in- 
vested a  purchaser  for  value  with  a  counter  equity,  which 
was  superior  to  that  residing  in  the  maker  of  the  note.  The 
ground  upon  which  the  maker  of  nonnegotiable  paper,  who 
has  declared  that  he  has  no  defense,  is  estopped  from  after- 
wards alleging  want  of  consideration  in  the  original  transac- 
tion as  against  a  purchaser  for  value,  to  whom  he  had  made 
the  representation,  is  that  he  has  authorized  the  negotiation  of 
the  instrument  and  induced  another  to  part  with  his  money 
upon  the  faith  of  his  representation.  Where  the  maker  of 
such  an  instrument  executes  at  the  same  time  and  delivers  to 
the  payee,  mortgagee  or  obligee,  a  writing  certifying  tliat  he 
has  no  defense  or  defalcation,  it  is  in  effect  an  agreement  that 
the  payee  or  mortgagee  shall  negotiate  the  security.  It  is  an 
acknowledgment  that  he  has  received  full  consideration,  and 
it  would  be  in  the  highest  degree  mequitable  to  allow  such 
maker,  mortgagor  or  obligor  to  set  up  that  there  was  fraud  in 
obtaining  the  note,  mortgage  or  bond.  The  eflBcacy  of  all  cer- 
tificates of  no  defense,  or  declarations  of  that  character,  is 
based  upon  the  principle  that  he  who  has  induced  another  to 
invest  money  upon  the  faith  of  his  declaration  of  the  validity 
of  the  security  shall  not  afterwards  be  heard  to  impeach  such 
security:  Hutchison  v.  Gill,  91  Pa.  253 ;  Edgar  v.  Kline,  6  Pa. 
327;  Griffiths  v.  Sears,  112  Pa.  623.  We  are  of  opinion  that 
the  defendant  in  this  case  was  not  entitled  to  have  this  judg- 
ment opened  upon  the  ground  of  want  of  consideration  in  the 
original  transactioii. 

The  second  ground  upon  which  the  application  to  open  was 
based,  namely,  that  the  defendant  was  illiterate,  or  unable  to 
read  handwriting,  and  that  Howie  had  fraudulently  induced 
him  to  sign  a  note  for  $4,200,  representing  that  it  was  for  an 
amount  not  to  exceed  $300,  and  that  he,  said  Howie,  would 
not  call  upon  him  for  payment,  seems  to  have  been  considerably 
shifted  by  the  testimony  taken  under  the  rule.  In  his  petition 
for  a  rule  to  open  the  judgment  defendant  said  unqualifiedly : 
"  Deponent  is  a  man  past  seventy-five  years  of  age,  and  is  una- 
ble to  read  handwriting."  When  he  came  to  testify  in  support 
of  the  rule  he  says,  with  regard  to  this  note :  '^  I  think  there 
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must  have  been  some  writing  in  that  note  beside  the  300,  but 
I  didn't  read  it.  Q.  What  did  Howie  say  as  to  the  amount 
of  it?  A.  Howie  said  this  note  was  for  |300,  and  it  was  due 
in  three  days.  I  can't  read  handwriting  readily.  Q.  What  do 
you  mean  by  '  readily '  ?  A.  I  mean  right  off ;  I  would  have 
to  spell  it  out."  On  cross-examination  the  note  was  given  to 
him  and  he  was  asked :  "  Q.  Can  you  tell  any  portion  of  what 
was  written  upon  the  note  when  you  signed  your  name  thereto  ? 
A.  No,  sir.  Q.  Can  you  read  tie  date  of  the  note?  A.  It  is 
June  30,  1898.  Q.  Can  you  read  the  length  of  time  it  was  to 
run  ?  A.  Ten  days.  Q.  Can  you  read  the  name  of  the  payee  ? 
A.  It  is  John  Howie.  Q.  Can  you  read  the  amount  of  the 
note  in  writing  there  ?  A.  I  should  say  $4,200."  On  the  re- 
direct examination :  "  Q.  You  said  that  you  could  not  tell  the 
amount  written  in  as  you  did  not  read  the  note.  Was  there 
some  amount  written  in  ?  A.  Yes,  sir ;  Howie  said  it  was  300, 
and  the  first  note  200."  The  testimony  taken  by  the  defend- 
ant under  the  rule  establishes  nothing  but  this :  At  the  time  of 
the  execution  of  the  note  the  figures  200  were  placed  in  the 
blank  intended  for  the  figures  representing  the  amount  of  the 
note,  and  those  figures  were  placed  in  such  a  position  as  to 
permit  of  the  figure  *'  4  "  being  placed  in  front  of  them.  The 
space  in  which  the  amount  for  which  the  note  was  given  ought 
to  have  been  written  was  left  blank,  and  the  defendant  signed 
the  note  while  it  was  in  this  condition,  without  reading  it,  and 
delivered  it  to  Howie,  the  payee.  The  testimony  of  the  defend- 
ant clearly  shows  that  he  could  read  handwriting,  for  he  did 
read  the  handwriting  in  this  very  note  at  the  time  his  testimony 
was  taken.  It  was,  therefore,  a  case  of  a  note  signed  by  a  man 
who  could  read,  but  did  not  read  or  attempt  to  read.  Howie 
received  the  note  in  this  condition,  filled  up  the  blanks,  mak- 
ing a  note  for  $4,200,  which,  upon  its  face,  had  nothing  to 
challenge  suspicion.  This  note,  whether  given  as  an  accommo- 
dation note  or  not,  containing  the  clause  which  we  have  held 
expressly  authorized  its  negotiation,  without  any  limitation 
whatever  on  that  power,  was,  before  maturity,  assigned  to  the 
equitable  plaintiff,  the  bank,  which  had  no  notice  of  the  fraud- 
ulent alteration.  If  there  had  been  no  alteration  in  the  note, 
the  defendant  would  have  been  bound  to  pay  the  bank :  Al- 
toona  Bank  v.  Dunn,  151  Pa.  228.  When  the  defendant  signed 
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the  note  containing  the  clause  which  clearly  implied  a  covenant 
that  it  should  be  negotiated,  and  in  the  hands  of  a  bona  fide 
holder  for  value  not  subject  to  equitable  defenses  between  the 
original  parties,  leaving  the  amount  for  which  the  note  was 
given  blank,  he  was  guilty  of  supine  negligence,  which  invited 
fraud.  His  failure  to  read  the  note  does  not  relieve  him  from 
liability :  Lett  v.  Kunkle  &  Wilson,  178  Pa.  273.  By  deliver- 
ing the  note  in  blank  to  Howie  he  made  the  latter  his  agent 
to  complete  the  note,  and  if,  because  of  Howie's  fraud  in  fill- 
ing the  note  in  for  a  larger  amount  than  agreed  upon,  an  inno- 
cent party  was  made  to  rely  upon  the  genuineness  of  the  note 
and  parted  with  property  upon  the  faith  of  it,  the  defendant 
would  be  liable :  Simpson  v.  Bovard,  74  Pa.  351 ;  Garrard  v. 
Haddan,  67  Pa.  82.  It  is  the  duty  of  the  maker  of  a  note 
to  guard  not  only  himself,  but  the  public,  against  frauds  and 
alterations  by  refusing  to  sign  paper,  intended  to  be  negotiated, 
made  in  such  a  form  as  to  admit  of  fraudulent  practices  upon 
them,  with  ease  and  without  ready  detection :  Zimmennan  v. 
Rote,  75  Pa.  188.  It  is  true  that  most  of  the  cases  above  re- 
ferred to  were  actions  upon  negotiable  instruments,  but  the 
doctrine  upon  which  the  decisions  are  based  is  but  the  elabora- 
tion of  a  great  equitable  principle  which  applies  to  all  instru- 
ments, whether  under  seal  or  negotiable.  "  If  one  by  his  acts, 
or  silence,  or  negligence,  misleads  another,  or  in  any  manner 
effects  a  transaction  whereby  an  innocent  person  suffers  loss, 
the  blamable  party  must  bear  it : "  Story's  Equity,  386-387. 
"  Where  one  of  two  innocent  persons  must  suffer  loss  by  reason 
of  the  fraud  or  deceit  of  another,  the  loss  should  fall  upon  him 
by  whose  act  or  omission  the  wrongdoer  has  been  enabled  to 
commit  the  fraud :"  Pennsylvania  Railroad  Company's  Appeal, 
86  Pa.  80;  O'Connor  v.  Clark,  170  Pa.  318:  Moore  v.  Met- 
ropolitan National  Bank,  55  N.  Y.  41 ;  McNeil  v.  Tenth  Na- 
tional Bank,  46  N.  Y.  325.  We  are  of  opinion  that  upon  the 
testimony  produced  by  the  defendant  in  the  court  below  he  was 
liable  upon  this  note,  if  it  had  passed  into  the  hands  of  ^  bona 
fide  holder  for  a  valuable  consideration  before  maturity. 

It  is,  however,  clear  that  the  testimony  produced  in  the  court 
below  was  sufficient  to  defeat  a  recovery  upon  this  note  by  any 
person  other  than  a  purchaser  for  a  valuable  consideration  be- 
fore maturity.    There  can  be  no  question  that  Howie  peipo* 
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trated  a  fraud  upon  the  defendant  at  the  time  the  note  was 
procured,  and  that  is  sufficient  to  require  the  equitable  plaintiff 
to  show  that  it  took  the  note  before  maturity,  and  paid  value 
for  it.  This  principle  applies  whether  the  plaintiff  relies  upon 
the  equities  of  the  holder  of  negotiable  paper,  or  the  declara- 
tions of  a  maker  of  nonnegotiable  paper  that  he  has  no  defense 
thereto*  In  the  former  case  the  plaintiff  must  put  himself  in 
the  position  of  a  bona  fide  holder  of  a  negotiable  instrument  be- 
fore maturity.  In  the  latter,  the  defendant  is  held  to  be  es- 
topped by  his  declarations  upon  the  equitable  ground  that 
otherwise  a  loss  would  fall  upon  an  innocent  party,  and  it  is 
incumbent  upon  him  who  would  have  advantage  of  it  to  show 
he  paid  or  gave  value  for  the  chose  in  action  upon  which  he 
seeks  to  recover,  for  without  this  no  loss  to  him  can  happen. 
It  is  no  hardship  to  the  plaintiff  to  require  proof  of  considera- 
tion. Should  he  succeed  in  this,  the  defense  set  up  amounts 
to  nothing.  If  he  should  not  succeed,  the  facts  averred  in  the 
afl5davit,  if  proved  to  the  satisfaction  of  a  jury,  would  be  a  good 
defense  :  Investment  Company  v.  Russel,  148  Pa.  496 ;  Edgar  v. 
Kline,  supra;  Griffiths  v.  Sears,  supra.  The  allegation  in  the 
answer  of  the  equitable  plaintiff  upon  this  point  is  most  meager, 
namely :  '^  That  said  bank  is  a  holder  for  value  of  the  note  upon 
which  judgment  is  entered  in  this  case,  and  became  such  holder 
before  the  maturity  of  the  same."  From  anything  that  appears 
here,  the  bank  might  have  taken  this  note  as  collateral  security 
for  a  pre-existing  debt.  We  are  of  opinion  that  the  petition 
which  this  answer  was  intended  to  meet  required  something 
more  specific  than  this  vague  allegation.  If  the  bank  had  paid 
money  for  this  note,  or  exchanged  other  securities  or  property 
for  it,  the  facts  ought  to  have  been  clearly  stated  in  its  answer. 
The  petition  of  the  defendant  and  testimony  submitted  there- 
under accomplish  nothing  more  than  to  place  upon  this  equi- 
table plaintiff  the  burden  of  showing  that  it  was  a  bona  fide 
holder  for  value  before  maturity,  but  upon  that  single  point  we 
are  of  opinion  that  the  testrmony  was  sufficient.  The  plaintiff 
was,  under  such  circumstances,  required  to  be  clear  and  specific 
in  its  answer.  The  exercise  of  juiisdiction  to  open  judgments 
entered  upon  warrants  of  attorney  is  within  the  sound  discre- 
tion of  the  court,  and  in  such  cases  the  court  may  judge  of  the 
credibility  of  the  witnesses.    We  are  not  satisfied  that  there 
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was  an  abuse  of  discretion  by  the  learned  court  below  in  open- 
ing this  judgment. 

The  Supreme  Court  have,  since  the  above  opinion  was  writ- 
ten, in  the  case  of  Howie  v.  Lewis,  196  Pa.  558,  passed  upon 
the  questions  raised  by  this  record. 

Judgment  affirmed. 


Allegheny  Township  Road. 

Road  law— Defective  petUiofi— Designation  of  termini  to  include  road, 
A  petition  which  discloses  an  attempt,  and  that  not  very  well  disguised, 
to  locate  one  fifth  of  a  road  in  one  of  the  termini,  which  is  followed  by 
the  viewers,  makes  the  proceedings  so  defective  that  they  must  be  set 
aside  by  the  appellate  court  on  review. 

Argued  April  16,  1900.  Appeal,  No.  44,  April  T.,  1900,  by 
William  B.  Phillips,  from  order  of  Q.  S.  Westmoreland  Co., 
Aug.  T.,  1898,  No.  7,  refusing  report  of  viewers  to  vacate  and 
supply  part  of  a  public  road  in  Allegheny  township.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.    Reversed.    Opinion  by  W.  D.  Porter,  J. 

Exceptions  to  report  of  road  viewers.    Before  MgConnbll,  J. 

Material  facts  appear  in  the  opinion  of  the  court. 

The  court  below  dismissed  the  exceptions  and  directed  that 
the  report  of  the  viewers  be  approved  and  the  road  be  ordered 
opened.    William  B.  Phillips  appealed. 

Urrors  asiigned  were  (1)  in  approving  the  report  of  the  view- 
ers in  this  case.  (2)  In  dismissing  appellant's  first  exception 
to  the  report  of  viewers,  which  exception  is  as  follows :  **  The 
record  is  fatally  defective  because  the  petition  fixes  not  only 
the  termini  of  the  road  but  also  a  portion  of  the  route  over 
which  it  is  to  run ;  and  this  portion  of  the  route  so  designated 
in  the  petition  was  actually  adopted  by  the  viewers  as  will  ap- 
pear by  the  record."  (3)  In  dismissing  appellant's  second  ex- 
ception to  the  report  of  viewers,  which  exception  is  as  follows : 
"One  of  the  termini  named  in  the  petition  and  adopted  by 
the  viewers,  to  wit :  *  at  the  county  bridge  recently  erected  on 
the  Allegheny  river '  is  not  another  public  road  or  highway, 
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or  any  such  public  place  as  can  by  law  be  the  terminus  of  a 
public  road,  because  at  No.  of  the  common  pleas  court 
of  said  county,  the  said  W.  B.  Phillips  brought  an  action  of 
ejectment  for  the  land  upon  which  the  end  of  the  bridge  stands 
and  recovered  a  verdict  in  said  action  as  will  appear  by  the 
record,  the  order  of  the  court  thereon  being :  And  now,  June  24, 
1899,  the  report  of  viewers  is  approved  and  the  road  ordered 
to  be  opened  of  the  width  fixed  by  the  decree  of  November  19, 
1898,  indorsed  on  said  report." 

James  S.  Moorhead^  with  him  John  B.  Head^  for  appellant. — 
The  first  question  for  consideration  in  this  case  is  whether 
the  petition  locates  any  part  of  the  route  of  this  proposed  high- 
way, and  whether  the  report  adopts  the  location  thus  made. 
If  they  do,  the  decisions  are  abundant  that  the  proceedings  can- 
not be  sustained:  McConnell's  Mill  Road,  32  Pa.  286;  Cath- 
arine Township  Road,  76  Pa.  189. 

Denna  C.  Ogden,  for  appellee. — ^The  distinction  between  the 
two  cases  cited  by  the  counsel  for  the  appellant,  McConnell 
MUl  Road,  32  Pa.  285,  Catharine  Township  Road,  76  Pa.  189, 
and  the  case  at  bar  is  at  once  observable. 

We  think  the  following  citation  much  nearer  to  the  point  in- 
volved in  this  case  than  the  two  cited  by  the  learned  counsel 
for  the  appellant :  Ralpho  ToNvnship  Road,  I  Mona.  427. 

The  Westmoreland  end  of  said  bridge  was  at  least  the  ter- 
minus of  the  public  road  which  connected  it  with  Armstrong 
county,  and  was  in  fact,  such  a  public  place  or  highway,  as 
entitled  the  petitioners  to  a  connection  therei^dth:  Trickett 
on  Pennsylvania  Road  Law,  23. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900 : 
The  petition  designated  the  proposed  termini  for  the  road 
in  question  in  the  following  language :  '*  Begin  on  the  Greens- 
burg  and  Freeport  public  road,  at  or  near  the  stable  of  W.  M. 
Dougall,  and  end  at  the  county  bridge  recently  erected  over 
the  Allegheny  river,  at  or  near  the  property  of  Sarah  Phillips 
and  William  B.  Phillips,  in  the  township  of  Allegheny,  in- 
cluding the  abutment  of  said  bridge  and  the  land  to  low  water 
mark."     The  precept  to  the  viewers  designated  the  proposed 
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termini  in  the  exact  language  of  the  petition  above  quoted. 
The  appellant  filed  exceptions  to  the  report  of  viewers,  alleging 
that  the  petition  was  fatally  defective  and  the  report  of  viewers 
in  accordance  therewith  irregular,  for  the  reason  that  the  peti- 
tion fixed  not  only  the  termini  of  the  road,  but,  also,  a  portion 
of  the  route  over  which  it  was  to  run,  and  that  this  portion  of 
the  route  so  designated  in  the  petition  was  actually  adopted  by 
the  viewers ;  and,  second,  that  one  of  the  termini  named  in  the 
petition  and  adopted  by  the  viewers,  to  wit : "  at  the  county 
bridge  recently  erected  over  the  Allegheny  river,"  was  not  a 
public  road  or  highway,  or  any  such  public  place  as  can  by  law 
be  the  terminus  of  a  public  road,  for  the  reason  that  the  ap- 
pellant had,  in  the  court  of  common  pleas,  brought  an  action 
of  ejectment  and  recovered  a  judgment  for  the  land  upon  which 
the  bridge  stood.  The  learned  court  below,  in  an  opinion  filed, 
overruled  these  exceptions  and  ordered  the  road  to  be  opened 
as  located.  The  overruling  of  the  first  exception  is  made  the 
subject  of  the  first  and  second  assignments  of  error,  and  the 
overruling  of  the  second  exception  is  made  the  foundation  for 
the  third  assignment. 

It  appears  from  the  undisputed  facts  in  this  case  that  there 
was  some  in*egularity  in  the  location  of  the  county  bridge,  and 
there  was  a  question  whether  that  bridge  throughout  its  en- 
tire length  and  the  passageway  over  the  abutment,  which  was 
a  part  of  the  bridge,  constituted  a  public  highway.  In  order 
to  meet  this  diflBculty  it  was  by  the  petitioners  deemed  desir- 
able that  the  road,  which  it  was  proposed  by  this  proceeding 
to  open,  should  be  laid  out  along  the  passageway  over  the 
abutment,  and  actually  carried  out  along  the  line  of  the  bridge 
to  a  point  above  low  water  mark  on  the  Allegheny  river,  which 
was  some  forty  feet  below.  In  order  to  accomplish  this  re- 
sult it  was  necessary  that  the  terminus  should  be  located  on 
the  bridge,  at  a  point  perpendicularly  above  low  water  mark, 
and  it  was  also  necessary  that  the  road  should  be  laid  out  in 
line  of  the  bridge.  Had  the  petition  fixed  the  terminus  at 
low  water  mark,  the  viewers  would  natumlly  have  carried  the 
road  down  the  bank  of  the  river  and  to  the  water,  thus  con- 
necting it  with  the  Allegheny  river,  which  was  a  public  high- 
way. To  meet  the  exigencies  of  the  occasion,  the  petition 
provided  that  the  road  should  end  at  the  county  bridge  re- 
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centlj  erected  over  the  Allegheny  river,  at  or  near  the  prop- 
erty of  Sarah  Phillips  and  William  B.  Phillips,  in  the  town- 
ship of  Allegheny,  including  the  abutment  of  said  bridge  and 
the  land  to  low  water  mark.  It  will  be  observed  that  the 
terminus  is  not  fixed  at  the  end  of  the  bridge,  but  at  the 
bridge ;  which  was  intended  to  mean  on  the  bridge,  and  was 
so  accepted  by  the  viewers.  The  petition  and  precept  to  the 
viewers  designated  this  terminus  in  this  maimer,  and  provided 
that  it  should  include  ^^  the  abutment  of  said  bridge  and  the 
land  to  low  water  mark."  Upon  the  face  of  the  petition  this 
was  a  designation  of  the  abutment  of  the  bridge  as  a  point  in 
the  line  of  the  route,  and  a  provision  that  the  route  should  be 
extended  outside  of  the  abutment  so  as  to  include  the  land 
to  low  water  mark.  The  report  of  the  viewers  and  the  plan 
which  accompanied  the  same  show  that  from  the  shore  side 
of  the  abutment  to  low  water  mark,  where  the  road  terminated, 
was  a  distance  of  132  feet,  about  three  fourths  of  which  was 
outside  of  the  river  end  of  the  abutment  and  upon  the  bridge 
proper.  The  report  further  shows  that  the  suggesfion  of  the 
petition  that  the  road  should  include  the  abutment,  was  un- 
hesitatingly followed  by  the  viewers,  for  they  recommend  that 
the  width  of  the  road  for  the  last  mentioned  distance  of  132  feet 
be  forty-four  feet,  in  order  to  include  and  clear  the  entire 
abutment  of  the  bridge.  The  entire  length  of  this  road  from 
end  to  end,  as  located  by  the  viewers,  was  only  657  feet.  It 
is,  therefore,  manifest  upon  the  face  of  the  record  that  the  peti- 
tion was  a  not  well  disguised  attempt  to  locate  one  fifth  of 
the  road  in  what  was  allegefd  to  be  a  designation  of  one  of  the 
termini.  That  this  cannot  be  done  is  well  settled:  McCon- 
nell's  Mill  Road,  32  Pa.  285 ;  Catherine  Township  Road,  76 
Pa.  189.  The  first  and  second  assignments  of  error  are  sus- 
tained. 

The  third  assignment  of  error  is  dependent  upon  the  de- 
termination of  a  question  of  fact  by  the  court  below,  and  there 
is  not  in  this  record  sufficient  to  warrant  us  in  concluding  that 
the  court,  in  the  determination  of  that  fact,  abused  the  discre- 
tion with  which  it  was  invested.  It  was  undisputed  that  the 
bridge  in  question  was  erected  by  the  county  as  and  for  a 
county  bridge.  Whether  or  not  a  part  of  the  bridge  was  lo- 
cated within  the  lines  of  the  land  recovered  by  appellant  in  an 
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action  of  ejectment  was  a  question  of  fact  to  be  determined 
upon  competent  evidence.  The  learned  court  below  having 
determined  that  question  of  fact,  the  appellate  court  will  not 
reverse  such  a  finding,  unless  in  a  case  of  a  clear  abuse  of  dis- 
cretion.   The  third  specification  of  error  is  dismissed. 

The  order  of  the  court  of  quarter  sessions  is  reversed  and 
the  proceedings  are  set  aside. 


Commonwealth  v.  Burns. 

PracUce,  Superior  Caurt^Appeals— Defective  paper-books. 

Where  the  action  of  the  court  below,  which  is  assigned  for  error,  con- 
sists in  the  refusal  to  take  off  nonsuit,  it  is  important  that  plaintiff  should 
print  his  statement  that  it  may  be  determined  whether  the  evidence  which 
he  produced  at  the  trial  was  sufficient  to  support  the  cause  of  action  of 
which  he  complained. 

Sheriff  ^s  liability — Collateral  impeachment  of  judgment. 

In  an  action  on  a  sheriff^s  bond  to  enforce  liability  for  failure  to  make 
the  money  on  a  writ  of  fieri  facias,  the  court  will  not  inquire  collaterally 
into  a  judgment  directing  the  sheriff  to  withdraw  from  an  attachment  under 
the  act  of  1869.  The  plaintiff  rested  his  case  on  the  record  which  disclosed 
an  order  dismissing  the  attachment  and  refusing  an  issue  of  interpleader 
and  directing  the  sheriff  to  withdraw  fi'ora  the  custody  of  said  goods  and 
chattels.  Held,  that  no  mere  iiTegularity  in  the  record  can  be  inquired 
into  in  a  collateral  proceeding  and  that  the  record  must  show  that  the  judg- 
ment was  void  on  its  face  or  it  must  be  accepted  as  conclusive  upon  the 
parties. 

DissoltUion  of  attachment — Discretion  of  court— Beview  in  collateral  pro- 
ceedings, 

A  court  may  dissolve  an  attachment  on  extrinsic  evidence  which  cannot 
be  put  in  the  record  in  the  exercise  of  its  power  to  grant  summary  relief 
from  an  abuse  of  the  process  of  the  court  and  in  the  exercise  of  this  power 
the  court  is  vested  with  a  discretion,  which,  in  all  collateral  proceedings, 
it  must  be  presumed  to  have  exercised  rightly  and  according  to  law. 

Argued  May  7, 1900.  Appeal,  No.  156,  April  T.,  1900,  by 
Piatt-Barber  Company,  in  suit  of  Commonwealth  to  use  of  Piatt- 
Barber  Company  against  Edward  C.  Bums  et  al.,  from  judgment 
of  C.  P.  Jefferson  Co.,  Sept.  T.,  1898,  No.  313,  on  judgment  of 
nonsuit.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter  and  W.  D.  Porter,  JJ.  Affirmed.  Opinion  by 
W.  D.  Porter,  J.    W.  W.  Porter,  J.,  dissent. 
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Assumpsit.    Before  Reed,  P.  J. 

It  appears  from  the  record  that  this  was  an  action  on  an  offi- 
cial bond  of  the  sheriff. 

Other  material  facts  appear  in  the  opinion  of  the  court. 

The  court  below  entered  a  nonsuit  which  it  subsequently  on 
motion  refused  to  take  off,  entering  the  following  order: 

[It  appears  from  the  record  of  the  attachment  proceedings 
offered  in  evidence,  that  the  question  of  the  ownership  of  the 
property  there  involved  came  before  this  court  on  a  rule  obtained 
by  the  sheriff,  on  the  respective  parties,  to  appear  and  show 
cause  why  an  issue  should  not  be  framed  to  determine  the  same. 
Upon  the  return  of  that  rule  and  a  hearing  had  thereon,  the 
court  determined  that  the  title  of  the  claimant  to  the  property 
was  well  founded,  thereupon  making  the  rule  absolute  and 
ordering  and  directing  the  sheriff  to  withdraw  from  the  custody 
of  the  same. 

It  may  be  that  the  court  reached  an  erroneous  conclusion 
and  entered  an  erroneous  decree,  but,  if  there  was  an  error  in 
that,  we  prefer  to  continue  in  the  error  of  our  way,  rather  than 
to  have  the  decree  of  the  couil;  reviewed  collaterally  in  this  pro- 
ceeding. The  sheriff  having  made  a  return  of  nulla  bona  to 
the  writ  of  fi.  fa.  here,  and  there  being  no  evidence  that  the 
defendant  had  any  property  other  than  referred  to  in  the  attach- 
ment, which  by  the  decree  of  the  court  was  adjudged  to  belong 
to  another,  to  wit :  the  claimant,  we  think  there  is  no  evidence 
to  go  before  this  jury,  and  the  nonsuit  is  granted. 

To  which  order  and  ruling  of  the  court  plaintiff's  counsel 
except,  and  bill  of  exception  is  sealed  at  their  request  Decem- 
ber 1,  1899.]  [1] 

Plaintiffs  appealed. 

Erroru  asngried  were  (1)  in  entering  compulsory  nonsuit, 
reciting  words  of  the  order.  (2)  In  refusing  plaintiffs'  mo- 
tion to  take  off  compulsory  nonsuit  in  the  following  words : 
**  1.  That  under  all  the  evidence  in  the  case,  the  court  erred 
in  directing  a  compulsory  nonsuit.  2.  The  court  erred  in 
holding  that  the  court  had  jurisdiction  in  ordering  the  sheriff 
to  withdi-aw  from  the  goods  and  chattels  attached  by  him  under 
attachment  issued  at  the  suit  of  Platt^Barber  Company  v. 
Charles  McQuonn,  being  No.  54,  February  term,  1898.    3.  The 
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court  erred  in  holding  that  the  sheriff  was  protected  by  the 
order  of  court  directing  the  withdrawal  of  his  lien  upon  the 
goods  by  virtue  of  said  attachment,  as  no  power  is  conferred 
upon  the  courts  to  make  such  an  order  by  the  act  of  assembly 
approved  May  26,  1897.  4.  The  court  erred  in  holding  that 
it  had  power  to  divest  the  plaintiff  in  said  attachment  of  their 
statutory  lien  upon  said  goods  by  virtue  of  said  order  to  the 
sheriff,  as  no  such  power  is  conferred  upon  the  courts  by  said 
act  of  assembly.  February  2,  1900,  the  plaintiff  sought  to 
maintain  this  action  by  showing  that  the  sheriff  had  neglected 
to  seize  and  sell,  upon  the  writ  of  fieri  facias  placed  in  his  hands, 
the  goods  and  chattels  previously  taken  on  the  attachment,  by 
which  the  action  was  commenced,  wherein  the  judgment  on 
which  said  writ  was  issued  was  obtained.  On  a  rule  to  inter- 
plead, it  had  been  judicially  ascertained  that  these  goods  and 
chattels  did  not  belong  to  the  defendant  in  that  action,  and 
thereupon  the  sheriff  was  directed  to  release  said  goods  and 
chattels  and  to  withdmw  from  the  custody  of  the  same.  In 
the  present  action  the  plaintiff  treats  that  order  as  a  nullity  on 
the  ground  that  the  court  had  no  power  to  make  it.  We  think 
otherwise  and  accordingly  discharge  this  rule  and  refuse  the 
motion  to  take  off  the  nonsuit  heretofore  granted." 

TF.  C.  PentZy  with  him  J.  C.  Horton^  for  appellants. — The 
conditions  in  this  case  arise  under  the  act  of  assembly  of  May  26, 
1897,  P.  L.  95. 

The  object  of  this  act  is  to  protect  the  sheriff  when  he  levies 
on  goods  and  chattels  of  a  defendant,  which  are  claimed  by  an- 
other person  and  is  clearly  expressed  in  the  1st  section. 

Whether  a  debtor  assigned  his  property  with  intent  to  de- 
fraud his  creditors  is  for  the  jury :  Barr  v.  Boyles,  96  Pa.  31. 

In  this  case  the  court  having  discharged  the  rule,  therefore, 
the  issue  to  determine  the  ownership  of  the  property  was  re- 
fused, and  all  that  the  sheriff  could  do  was  to  follow  up  his 
levy  and  to  make  the  money  on  the  attachment  in  order  to  be 
relieved  from  any  liability  as  provided  in  section  15  of  the  act 
of  May  26, 1897. 

One  of  the  rights  guaranteed  by  the  constitution  is  that  of  a 
trial  by  jury,  but  if  the  rule  laid  down  in  this  case  prevails  then 
that  right  is  swept  away.  This  rule  then  becomes  a  usurpation 
of  authority. 
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The  court  was  of  the  opinion  that  this  order  could  not  be 
attacked  collaterally.  It  is  a  well  established  principle  of  law 
that  want  of  jurisdiction  can  be  attacked  at  any  time  in  any 
form. 

A  party  cannot  be  estopped  or  precluded  from  making  ob- 
jection at  any  time  or  in  any  court  if  it  is  an  objection  that  lies 
at  the  foundation  of  any  case :  Coleman's  Appeal,  75  Pa.  441. 

And  since  want  of  jurisdiction  renders  all  proceedings  void, 
the  jurisdiction  may  inquire  into  it  collaterally :  12  Am.  &  Eng. 
Ency.  of  Law  308,  n.  1 ;  Wall  v.  Wall,  23  W.  N.  C.  237. 

The  doctrine  that  when  the  court  has  once  acquired  juris- 
diction it  has  a  right  to  decide  every  question  which  arises  in 
the  cause,  and  its  judgment,  however  erroneous,  cannot  be 
collaterally  assailed,  is  undoubtedly  correct,  as  a  general  prop- 
osition, but  like  all  general  propositions  is  subject  to  many 
qualifications  in  its  application. 

The  doctrine  is  only  correct  when  the  court  proceeds  after 
acquiring  jurisdiction  of  the  cause,  according  to  the  established 
modes  governing  the  class  to  which  the  case  belongs,  and  does 
not  transcend  in  the  extent  or  character  of  its  judgment  the 
law  which  is  applicable  to  it :  Windsor  v.  McVeigh,  93  U.  S. 
274. 

The  authorities  cited  clearly  sustain  our  contention  that 
Edward  C.  Bums,  the  sheriff,  had  no  right  to  withdraw  from 
his  levy  on  the  goods,  but  was  compelled  to  follow  out  the  act 
of  assembly.  Therefore,  the  court  erred,  first,  in  entering  a 
compulsory  nonsuit,  and  second,  in  refusing  to  take  it  off,  and 
should  be  reversed. 

Edward  A.  Carmalt^  with  him  Nathan  L.  Strong^  for  appel- 
lees.— It  is  not  and  never  was  the  law  that  the  sheriff  could  go 
ahead,  disobey  and  annul  the  decrees  of  the  court  of  common 
pleas.  To  permit  or  allow  such  a  thing  would  be  destructive 
of  all  confidence  in  our  judicial  system. 

In  considering  the  first  and  second  assignments  of  error,  they 
may  as  well  be  considered  together  as  they  amount  to  one  and 
the  same  thing,  and  may  be  included  in  the  following  proposi- 
tion: 

The  appellants  contend  that  the  proceedings,  decree  and 
order  of  the  court  made  January  22, 1898,  was  coram  non  ju- 
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dice  and  absolutely  void.  The  appellees  maintain  that  they 
were  regular  and  valid,  and  if  there  be  any  error  or  defect,  the 
court  having  had  jurisdiction,  its  proceedings  cannot  be  col- 
laterally assailed  upon  the  trial  of  the  cause  appealed  from  in 
the  court  below.  By  the  appeal  taken  in  this  case,  the  record, 
opinion  of  the  court,  order  and  decree  made  January  22,  1898, 
to  No.  54,  December  term,  1897,  is  not  before  the  court  for  re- 
view. The  court  acquired  jurisdiction  of  the  pereon  and  the 
subject-matter  and  now  every  presumption  is  in  favor  of  the 
regularity  of  said  proceedings  and  all  orders  and  decrees  made 
therein. 

We  contend  that  where  the  court  has  jurisdiction  of  the  sub- 
ject-matter and  the  parties  in  interest,  it  has  the  right  to  decide 
every  question  which  occurs,  and  whether  its  decision  is  right 
or  wrong  its  judgment  and  decrees  are  to  be  regarded  as  bind- 
ing until  modified,  revei-sed  or  set  aside.  Especially  is  this 
true  when  viewed  in  light  of  the  words  and  intention  expressed 
in  section  15  of  the  act  of  assembly  of  May  26,  1897. 

Where  jurisdiction  has  attached,  everything  done  within  the 
power  of  that  jurisdiction  when  collaterally  questioned,  is  to 
be  held  conclusive  of  the  rights  of  the  parties  imless  impeached 
for  fraud :  Comett  v.  Williams,  87  U.  S.  226. 

As  a  general  rule  courts  have  control  of  executions  issued 
from  their  own  records,  and  for  sufiBcient  reasons  can  restrict 
a  levy  or  set  it  aside :  Cake  v.  Cake,  192  Pa.  550. 

If  they  were  injured  and  did  not  desire  to  be  bound  by  the 
court's  decree,  they  had  the  same  standing  as  the  claimant  would 
have  had,  if  placed  in  like  circumstances  by  a  decree  of  the 
court  against  his  rights,  to  review  any  wrongful  impression  of 
the  court  that  the  act  of  1897  enlarges  the  court's  duties  in 
regard  to  granting  and  refusing  an  issue,  and  tliey  could  have 
corrected  any  technical  abuse  of  judicial  discretion  the  court 
may  have  made  by  examining  into  the  merits  of  the  case  at  this 
hearing :  Book  v.  Sharpe  189,  Pa.  44. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900 : 

The  docket  entries  printed  in  appellant's  paper  book  indicate 

that  this  is  an  action  upon  the  official  bond  of  Edward  C. 

Bums,  sheriff  of  Jefferson  county.     The  plaintiff's  have  failed 

to  print  their  statement,  which  may  have  assigned  breaches  of 
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official  duty  upon  the  part  of  the  sheriff,  but  we  are  left  to  as- 
sume that  fact.  When  the  action  of  the  court  below  which  is 
assigned  for  error  consists  in  the  refusal  to  take  off  a  nonsuit, 
it  is  important  that  the  plaintiff  should  print  his  statement,  in 
order  that  it  may  be  determined  whether  the  evidence  which  lie 
produced  at  the  trial  was  sufficient  to  support  the  cause  of 
action  of  which  he  complained.  We  gather  from  the  argu- 
ments of  counsel  and  the  evidence  as  printed,  that  the  breach 
of  official  duty  which  was  made  the  subject  of  complaint  iu 
plaintiffs'  statement  must  have  been  alleged  to  be  in  the  fail- 
ure of  the  sheriff  to  make  the  money  on  a  certain  writ  of  fieri 
facias,  to  him  directed,  which  issued  upon  a  certain  judgment 
in  favor  of  the  plaintiffs,  against  one  Charles  McQuown,  and 
making  a  false  return  of  "nulla  bona  as  to  personal  property" 
upon  said  writ,  when,  in  fact,  there  was  sufficient  property  of 
the  defendants,  subject  to  said  execution,  to  satisfy  said  claim 
then,  in  contemplation  of  law,  in  the  hands  of  the  sheriff,  and, 
by  law,  required  to  be  applied  to  the  satisfaction  of  that  writ. 
To  sustain  this  action  against  the  sheriff,  the  plaintiffs  offered 
the  record  at  No.  54,  February  Term,  1898,  of  the  court  of  com- 
mon pleas  of  Jefferson  county,  and  the  fi.  fa.  issued  upon 
the  judgment  in  that  case.  They  proved  the  official  character 
of  the  sheriff,  and  offered  in  evidence  a  bond,  dated  December 
30,  1897,  executed  by  the  Piatt-Barber  Company,  in  favor  of 
the  sheriff,  in  the  sum  of  $1,500,  with  sureties.  This  bond  is 
not  printed  in  connection  with  the  evidence  and  we  are  left  in 
the  dark  as  to  its  condition.  It  thus  appears  that  the  only  evi- 
dence produced  by  the  plaintiffs  which  tended  to  establish  that 
the  sheriff  made  a  false  return  to  the  execution  to  him  directed, 
and  that  by  due  diligence  he  ought  to  have  succeeded  in 
making  the  money  upon  that  execution,  is  to  be  found  in  the 
record  at  No.  54,  February  term,  1898,  of  the  court  of  com- 
mon pleas  of  Jefferson  county.  That  record,  as  printed,  dis- 
closes the  proceedings  below  recited.  The  Platt^Barber  Com- 
pany commenced  an  action  against  Charles  McQuown,  by  an 
attachment  under  the  Fraudulent  Debtor's  Act  of  the  17th  of 
March  17,  1869,  P.  L.  8,  and  the  supplements  thereto.  To  this 
writ  the  sheriff  made  retura  that  on  December  29,  1897,  he 
had  attached  ceitain  goods  and  chattels,  rights  and  credits,  of 
the  defendant,  in  the  hands  and  possession  of  Miller  Stoops, 
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and  summoned  him  as  garnishee.  And  that  he  had,  on  De- 
cember 31, 1897,  served  the  said  attachment  on  Charles  Mc- 
Quown,  the  defendant  On  January  1, 1898,  the  sheriff  pre- 
sented his  petition,  in  due  form,  to  the  court,  setting  forth  that 
he  bad  attached  the  goods  in  question ;  that  he  found  the  said 
goods  and  chattels  in  the  hands  and  possession  of  Miller 
Stoops,  and  summoned  him  as  garnishee;  that  said  Miller 
Stoops  claimed  to  bare  the  legal  title  thereto,  and  that  the 
sheriff  had  been  duly  served  with  notice  of  said  claim,  that 
there  was  an  actual  and  real  controversy  over  the  ownership  of 
83»id  property,  and  that  the  sheriff  was  unable  to  tell  to  whom 
said  goods  rightfully  belonged.  "  That  your  petitioner  desires 
to  comply  with  the  provisions  of  the  act  of  assembly  in  such 
case  made  and  provided,  that  he  may  be  fi'eed  from  all  liability 
to  the  claimant,  plaintiff,  defendant,  or  person  or  persons  in 
whose  possession  the  g<;>ods  and  chattels  were  found,  and  all 
and  every  other  person  or  persons  whomsoever."  The  peti- 
tion prayed  that  the  rule  to  show  cause  might  be  entered,  is- 
sued and  served  on  the  plaintiff,  defendant,  claimant  and  any 
other  party  or  parties  in  interest,  to  appear  and  show  cause 
why  an  issue  should  not  be  joined  between  the  plaintiff  and 
said  parties  in  interest  to  determine  the  ownership  of  said 
goods  and  chattels.  The  court  granted  the  rule  to  show  cause, 
the  same  was  duly  served  on  all  the  parties,  answers  were  filed 
to  said  rule  by  the  plaintiff  and  Miller  Stoops,  the  claimant. 
On  January  14,  1898,  the  sheriff  caused  the  goods  to  be  ap- 
praised, as  provided  in  section  6  of  the  Act  of  May  26, 1897, 
P.  L.  95.  The  value  of  said  goods,  as  ascertained  by  the  ap- 
praisement, was  $885.50.  On  January  22, 1898,  the  court,  af- 
ter a  hearing  of  tlie  parties  upon  the  rule  to  show  cause  why 
an  issue  should  not  be  framed  to  determine  the  ownership  of 
the  goods  and  chattels  seized  by  the  sheriff,  made  the  follow- 
ing order :  "  The  rule  is  discharged,  and  the  sheriff  is  hereby 
ordered  to  withdraw  from  the  custody  of  said  goods  and  chat- 
tels:" On  February  15,  1898,  the  plaintiffs  took  judgment 
against  the  defendant  in  the  attachment  proceedings  for  want 
of  an  appearance  and  aflBdavit  of  defense,  the  judgment  being 
liquidated  in  the  sum  of  $612.05. 

The  plaintiffs   now  contend  that  the   court  was  without 
jurisdiction  to  make  the  order  January  22, 1898,  discharging 
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the  rule  for  an  interpleader,  and  ordering  the  sheriff  to  with- 
draw from  the  custody  of  the  goods,  and  that,  therefore,  that 
judgment  of  Uie  court  can  be  collaterally  attacked  in  this  pro- 
ceeding.    The  only  question,  therefore,  is  as  to  the  jurisdic- 
tion of  the  court  to  make  the  order  in  question.    That  the 
court  had  jurisdiction  of  the  parties  and  the  subject-matter 
must  be  accepted  as  settled,  the  statutes  so  ordained,  and  the 
right  of  the  plaintiffs  to  recover  here,  if  they  have  any  such 
right,  is  dependent  upon  the  jurisdiction  of  the  court  in  the 
original  proceedings.     The  only  question  to  be  considered  is 
the  power  of  the  coxu-t  to  make  the  order  in  question,  with 
regard  to  the  distribution  of  the  property  which  had  come 
under  its  jurisdiction.     No  mere  irregularity  in  the  record  can 
be  inquired  into  in  this  collateral  proceeding ;  it  is  not  sufficient 
that  the  judgment  might  have  been  voidable  in  error;  the 
record  must  show  that  it  was  void  upon  its  face,  or  it  must 
be  accepted  as  conclusive  upon  the  parties :     Warder  v.  Tainter, 
4  Watts,  270 ;  Knox  v.  Flack,  22  Pa.  337 ;  Stevenson  v.  Virtue, 
18  Pa.  Superior  Ct.  103 ;  Yaple  v.  Titus,  41  Pa.  195.     Where 
the  judgment  is  merely  irregular  and  voidable,  the  attack  must 
be  made  in  the  same  form  and  in  the  same  proceeding.     The 
garnishee  in  this  attachment  proceeding  had  appeared  at  the 
hearing,  and,  by  force  of  the  Act  of  April  29, 1891,  P.  L.  35, 
had  become  a  party  to  the  cause,  and  he  was,  therefore,  en- 
titled to  move  the  court  to  dissolve  the  attachment  in  so  far  as 
the  property  in  his  hands  and  to  which  he  claimed  title  was 
involved.     The  order  which  is  the  subject  of  inquiry  was,  in 
effect,  a  dissolution  of  the  attachment  in  so  far  as  it  affected  the 
property  in  question.     That  the  court  may  so  dissolve   an 
attachment  on  extrinsic  evidence  which  cannot  be  put  in  the 
record  is  well  settled,  and  the  presumption  is  that  everything 
was  done  rightly  and  according  to  law :     Nicoll  v.  McCaffrey, 
1  Pa.  Superior  Ct.   187.    It  is  the  exercise  of  a  power  to 
grant  summary  relief  from  an  abuse  of  the  process  of  the  court, 
and  in  the  exercise  thereof  the  court  is  vested  with  a  discretion 
which,  in  all  collateral  proceedings,  it  must  be  presumed  to 
have  exercised  rightly  and  according  to  law :    Little  v.  Lehigh 
Valley  Railroad,  9  Pa.  Superior  Ct.  411 ;  Holland  v.  White, 
120  Pa.  228;  Hoppes  v.  Houtz,  133  Pa.  34.     The  court  was 
vested  with  jurisdiction  to  dissolve  the  attachment  in  ques- 
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tion,  upon  the  ground  that  the  writ  had  been  irreguhirly 
issued,  or  that  it  had  not  been  served  in  the  manner  required 
by  law,  or  that  property  had  been  seized  thereunder  which  was 
not  liable  to  seizure  under  the  writ.  When  exercising  that 
jurisdiction,  it  might  become  the  duty  of  the  court  to  pass  upon 
questions  of  law  arising  out  of  undisputed  facts,  and  the 
conclusion  reached  must  be  accepted  as  conclusive  in  all  col- 
lateral proceedings. 

When  the  plaintiffs  directed  the  seizure  of  goods  claimed 
by  a  person  other  than  the  defendant,  the  remedy  of  the 
sheriff,  prior  to  the  Act  of  May  26,  1897,  P.  L.  95,  was  to 
demand  a  bond  of  indemnity,  and  if  the  plaintiffs  failed  to 
furnish  the  same,  refuse  to  take  the  goods,  or  he  might  apply 
for  an  order  upon  the  plaintiffs  and  the  claimant  to  interplead, 
in  accordance  with  the  provisions  of  the  Act  of  January  30, 
1871,  P.  L.  12.  There  was  no  rule  of  law  which  compelled 
the  owner  of  property  attached,  on  notice  of  the  suit,  to  inter- 
vene, on  pain  of  forfeiting  his  right  of  property,  and  he  might 
maintain  an  action  against  the  sheriff  for  the  wrongful  seizure 
of  his  goods :  Megee  v.  Beirne,  39  Pa.  60.  It  was  decided 
in  Rothermel  v.  Marr,  98  Pa.  286,  that  an  attachment  under 
the  provisions  of  the  act  of  March  17,  1869,  did  not  authorize 
the  sheriff  to  attach  the  goods  of  any  person  other  than  the 
defendant ;  that  he  might  not  seize  the  goods  of  a  garnishee 
named  therein,  and  that  if  he  did  so  he  would  be  liable  in 
trespass,  no  matter  what  the  event  of  the  suit  between  the 
plaintiff  and  the  original  defendant.  An  owner  of  property  is 
not,  however,  required  to  permit  his  property  to  remain  in 
custody  and  finally  to  be  sold  and  then  resort  to  his  action 
against  the  sheriff.  If,  upon  the  undisputed  facts  on  the 
hearing  of  the  rule  to  show  cause  why  an  interpleader  should 
not  be  had,  it  appears  that  the  plaintiff  in  the  attachment  would 
not  be  entitled  to  go  to  the  jury  upon  the  question  of  the 
ownership  of  the  goods  by  the  defendant,  it  is  not  error  for  the 
court  to  refuse  an  issue  and  dissolve  the  attachment  as  to  the 
goods  in  question. 

The  act  of  1897  did  not  enlarge  the  duties  of  the  courts 
in  regard  to  the  granting  or  refusing  of  an  issue.  The  purpose 
of  the  act  was  to  protect  the  sheriff  against  the  conflicting 
claims  of  the  plaintiff  in  the  execution,  or  attachment,  and  the 
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claimant  of  the  goods.  Prior  to  the  passage  of  that  act  the 
sheriflf,  in  case  an  issue  was  refused  upon  the  rule  to  inter- 
plead, was  liable  to  a  suit  by  plaintiff  in  an  execution  if  he 
refused  to  levy  and  sell  the  goods  and  it  subsequently  turned 
out  that  the  goods  were  subject  to  the  execution.  On  the 
other  hand,  he  was  exposed  to  a  suit  by  the  owner  if  he  did 
levy  on  goods  not  so  subject.  The  act  was  intended  to  pro- 
tect him  in  this  dilemma,  and  provided  a  proceeding  under 
which  he  could  compel  the  contending  parties  to  fight  out  their 
conflicting  claims  among  themselves,  directly.  In  general,  the 
granting  or  refusing  of  an  issue  is  a  matter  of  discretion  in  the 
court,  which  is  not  even  reversible  in  error,  unless  an  abuse  of 
discretion  is  made  to  appear.  "  The  court  is  not  to  inquire 
into  the  merits  of  the  respective  claims  further  than  to 
see  that  they  are  not  merely  colorable,  or  fraudulent,  or  collu- 
sive, but  may  be  the  basis  of  bona  fide  suits  :  "  Book  v.  Sharpe, 
189  Pa.  44.  The  1st  section  of  the  act  of  1897  manifestly 
contemplated  that  the  assertion  of  the  attaching  creditor  tliat 
the  property  was  tliat  of  the  defendant,  and  the  allegation  of 
the  claimant  that  he  owned  the  goods,  should  be  the  subject 
of  a  preliminary  inquiry  by  the  court ;  the  fact  that  notice  to 
all  parties  was  required  manifestly  contemplated  that  a  hear- 
ing should  be  had,  and  that  the  right  of  any  one  of  the  respec- 
tive parties  to  an  issue  was  to  be  passed  upon  by  the  court.  If 
the  facts  are  undisputed  and  the  inferences  to  be  deduced 
therefrom  clear  and  unconflicting,  the  question  of  title  becomes 
one  of  law  and  is  to  be  passed  upon  by  the  court.  If  the  facts 
are  disputed,  the  parties  are  entitled  to  an  issue.  If  the 
claimant  fails  to  produce  evidence  sufficient  to  warrant  the 
submission  of  the  question  of  his  ownership  of  the  goods  to  a 
jury,  the  issue  should  be  refused  and  the  sheriff  directed  to 
proceed  upon  his  writ.  If  the  plaintiff  fails  to  produce  any 
evidence  which  would  be  sufficient  to  warrant  the  submission 
to  the  jury  of  the  question  of  the  ownership  of  the  goods  by 
the  defendant,  or  that  they  were  fraudulently  sold  or  disposed 
of,  then  the  court  is  not  required  to  submit  to  an  abuse  of  its 
process,  nor  to  impose  upon  the  claimant  the  burden  of  a  use- 
less litigation,  and  may  refuse  an  issue  and  order  the  sheriff  to 
surrender  the  custody  of  the  goods.  The  statute  does  not 
take  away  the  discretionary  power  of  the  court,  and  the  order 
Vol.  XIV— 17 
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complained  of  did  not  exceed  the  powers  with  which  the  court 
was  vested :     Tygard's  Appeal,  7  Pa.  Superior  Ct  388.     The 
record  upon  which  the  appellants  relied  was  fatal  to  their 
right  to  recover  in  this  action. 
Judgment  affirmed. 

William  W.  Portbb,  J.,  dissents. 


Wilson  V.  O'Hara  Township, 

Highways— Township  road—Absence  of  barrier— Negligence— QuesHon 
for  jury. 

Where  there  was  established  a  narrow  road  from  ten  to  twelve  feet 
wide,  along  a  hillside,  upon  the  lower  side  of  which  there  was  an  almost 
perpendicular  declivity  of  some  nine  feet  and  a  steep  slope  from  there  on, 
it  would  have  been  manifest  error  to  have  withdrawn  from  the  jury  the 
question  of  negligence  of  the  township  in  failing  to  provide  any  barrier. 

Knowledge  of  defective  road — ContrU>tUory  negligence — Question  for  jury. 
The  fact  that  the  condition  of  a  township  road  left  without  a  necessary 
guard  rail  was  known  to  the  plaintiff,  and  that  knowing  this  condition  he 
drove  over  it  at  night  and  was  injured  by  a  fall  over  the  embankment, 
incident  to  the  sudden  fright  of  his  horse  and  the  lack  of  a  barrier,  is  not 
conclusive  of  contributory  negligence  but  leaves  that  question  for  submis- 
sion to  the  jury,  there  being  evidence  that  a  reasonably  prudent  man  could 
safely  drive  over  the  road  in  question  and  that  it  had  been  used  and 
driven  over  for  many  years. 

Argued  April  23, 1900.  Appeal,  No.  46,  April  T.,  1900,  bjr 
defendant,  in  suit  of  John  V.  Wilson  against  the  Township  of 
O'Hara,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  June  T., 
1898,  No.  44,  on  verdict  for  plaintiff.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
AflSnned.    Opinion  by  W.  D.  Porter,  J. 

Trespass  to  recover  for  injuries  to  plaintiff  and  his  team  by 
falling  over  the  side  of  a  public  road  in  defendant  township. 
Before  Collier,  J. 

The  facts  suflBciently  appear  in  the  opinion  of  the  court. 

Defendant  submitted  requests  for  binding  instructions  which 
were  refused. 
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The  court  charged  the  jury,  inter  jalia,  as  follows : 
[Now,  gentlemen,  under  such  circumstances,  did  he  do  all 
that  was  fair  and  reasonable  ?  It  strikes  me,  if  his  story  is  true, 
that  he  did,  because  he  got  out,  examined  the  road,  went  back, 
and  he  says  that  he  could  see  that  all  was  straight,  the  road  was 
clear,  and  there  was  room  enough  to  get  by ;  he  went  back  and 
drove  in  the  middle  of  the  road,  and  the  shying  of  the  horse, 
which  he  could  not  expect,  a  horse  which  he  says,  prior  to  that 
time,  was  quiet,  and  down  he  went  and  was  hurt.]  [2]  It  is 
for  you  to  say,  whether,  under  his  own  story,  it  was  reasonable 
care  that  he  had  taken.  If  you  think  that  was  reasonable  care 
under  the  circumstances,  then  he  would  be  entitled  to  recover 
whatever  damages  the  law  gives  him,  to  which  we  will  come 
directly. 

Verdict  and  judgment  for  plaintiff  for  $1,500.  Defendant 
appealed. 

Errors  assigned  were  (1)  refusal  of  binding  instructions  for 
defendant.  (2)  To  a  portion  of  the  judge's  charge,  reciting 
same. 

WiUiam  J.  Barton^  with  him  Thomas  J.  Ford^  for  appellant. 
— ^The  plaintiffs  duty  was  to  lead  his  horses  past  the  danger- 
ous point,  and  not  to  recklessly  expose  himself  to  danger: 
Mueller  v.  Ross  Twp.,  162  Pa.  399 ;  Winner  v.  Oakland  Twp., 
158  Pa.  405. 

The  real  fact  of  the  case  is  that  it  was  so  dark  the  plaintiff 
could  see  nothing  and  attempted  to  drive  on  what  he  thought 
was  tiie  road,  but  drove  the  horses  over  the  bank,  and  he  so 
stated  to  several  persons. 

We  contend  the  court  should  have  affirmed  our  first  point, 
but  if  tiiis  court  be  of  the  opinion  that  there  were  questions  of 
fact  to  be  submitted  to  the  jury,  we  then  say  our  second  speci- 
fication of  error  should  be  sustained,  and  that  court  erred  in 
instructing  the  jury  that  the  plaintiff  "  couldn't  expect  the  shy- 
ing of  the  horse,"  on  the  contrary  the  court  should  have  in- 
structed the  jury  "  that  the  plaintiff  was  bound  to  know  and 
guard  against  such  action  on  the  part  of  his  horses,  especially 
as  plaintiff  had  testified  his  horse  was  ^^  scary  sometimes,"  and 
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that  if  he  did  not  guard  against  such  action  or  if  the  light  was  in- 
suflBcient  to  enable  him  properly  and  safely  to  guard  against  it, 
it  was  his  duty  to  lead  his  horses,  and  having  failed  to  do  so, 
he  was  guilty  of  contributory  negligence  and  cannot  recover. 
This  contention,  we  believe,  is  supported  by  Yoders  v.  Town- 
ship, 172  Pa.  447,  and  Boone  v.  Township,  192  Pa.  206.  Tlie 
township  authorities  and  the  drivei-s  of  horses  being  equally 
bound  to  take  notice  of  and  guard  against  the  common  and  or- 
dinary actions  of  a  horse. 

Thomas  M.  Marshall^  Jr.^  with  him  Frank  P,  SprotU^  for  ap- 
pellee.— The  opinion  of  the  Supreme  Court  in  the  case  of  Stokes 
V.  Township  of  Ralpbo,  187  Pa.  333,  answers  the  whole  argu- 
ment of  appellant's  counsel. 

Whether  the  plaintiflE  is  guilty  of  contributory  negligence  in 
using  a  road  known  to  be  dangerous  is  a  question  for  the  jury : 
MeUor  v.  Bridgeport,  191  Pa.  662. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900  : 
The  plaintiff  was  a  farmer,  and  a  part  of  his  business  was  to 
attend  the  markets  in  the  city  of  Allegheny  and  there  dispose  of 
the  products  of  the  farm.  This  rendered  it  necessary  for  him 
to  leave  his  home  at  a  very  early  hour  in  the  morning.  He  had 
no  choice  of  roads  over  which  to  reach  his  destination,  but  was 
compelled  to  travel  the  river  road,  known  as  the  Pittsburg  and 
Freeport  road.  This  road,  for  some  distance  between  Hulton 
ferry  and  Power's  run,  was  narrow,  and  at  one  side  of  it  arose 
a  steep  bluff,  and  upon  the  other  side  there  was  an  abrupt  fall 
of  several  feet  and  tJien  a  more  gradual  descent  for  a  consider- 
able distance.  For  many  years  there  liad  been  no  barrier  along 
the  side  of  the  road  next  the  declivity.  About  three  o'clock  on 
the  morning  of  August  3,  1897,  the  plaintiff  approached  this 
point  of  the  road,  driving  two  horses  attaclied  to  a  wagon  load 
of  vegetables,  and  when  he  reached  the  curve  he  stopped. 
Leaving  his  horses  and  wagon  standing  in  the  middle  of  the 
road,  he  walked  along  the  narrow  part  of  the  road  ahead  to  the 
other  bend.  Finding  the  road  clear,  he  went  back,  got  onto  his 
wagon  and  started  the  horses.  When  they  had  moved  five  or 
six  feet,  according  to  the  testimony  of  the  plaintiff,  one  of  the 
horses  scared  at  something,  '^  and  just  made  a  shoot  over,  and 
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shoved  the  other  horse,  and  he  went  over  the  bank,  and  the 
wagon  slid  down  and  tumbled  right  over,  the  wagon  and  me 
and  the  horses."  The  plaintiff  was  seriously  injured  by  the 
accident  and  brought  this  action  to  recover  damages. 

The  defendant  requested  the  court  below  to  give  a  binding 
instruction  in  favor  of  the  township.  This  was  refused  by  the 
court  and  is  the  foundation  of  the  first  specification  of  error. 
The  evidence  established  that  this  was  a  narrow  road,  from  ten 
to  twelve  feet  wide,  along  a  hillside.  Upon  the  lower  side  there 
was  an  almost  perpendicular  declivity  eight  or  nine  feet  in 
depth,  and  the  slope  from  that  point  to  the  bottom  of  the  hill 
was  very  steep.  The  negligence  of  the  township  in  failing  to 
provide  any  barrier  whatever  at  such  a  point,  as  this  was  admit- 
ted to  be,  was  practically  conceded,  and,  if  it  had  not  been,  it 
was  established  by  evidence  which  it  would  have  been  manifest 
error  to  have  withdrawn  from  the  jury.  Upon  this  branch  of 
the  case,  however,  the  interest  of  the  defendant  was  carefully 
guarded  in  the  submission  of  the  question  to  the  jury,  and  we 
must  accept  the  negligence  of  the  defendant  as  established  by 
the  verdict,  under  a  charge  which  defined  the  duties  of  the 
township  officers  in  such  a  manner  that  no  error  has  been  as- 
signed to  it.  The  duties  of  the  township  authorities  were  laid 
down  by  the  court  in  strict  accordance  with  the  rule  recognized 
in  Yoders  v.  Amwell  Township,  172  Pa.  447,  Bitting  v.  Maza- 
tawny  Township,  177  Pa.  213,  and  Boone  v.  The  Township 
of  East  Norwegian,  192  Pa.  206. 

The  defendant,  however,  contends  that  from  the  plaintiff's 
own  testimony  it  clearly  appears  that  he  was  guilty  of  contrib- 
utory negligence,  and  for  that  reason  there  can  be  no  recovery. 
The  plaintiff  knew  tliat  this  road  was  without  a  barrier  at  the 
side  next  the  declivity.  When  he  arrived  at  this  point  of  the 
road  he  descended  from  his  wagon,  leaving  the  horses  standing, 
and  went  ahead  and  ascertained  that  the  road  was  clear;  his 
examination  revealed  to  him  no  defects  in  the  roadbed.  He 
found  a  road  in  which  he  could  drive  with  safety,  unless  some- 
thing unexpected  occurred,  and,  so  far  as  his  evidence  indi- 
cates, he  could  have  driven  this  road  without  danger  in  the 
absence  of  the  unforeseeable  frightening  of  the  horse.  This  is 
not  a  case  of  a  defect  in  the  bed  of  a  road  apparent  to  all  per- 
sons traveling  thereon  and  threatening  imminent  and  immediate 
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danger,  and  is  not  ruled  by  Winner  v.  Oakland  Township,  168 
Pa.  405,  in  which  the  plaintiff  having  two  roads  to  select  from 
chose  the  one  in  which  the  beaten  track  was  dangerous.  Even 
where  a  traveler  has  two  roads  from  which  to  choose  and  the 
dangers  of  the  route  actually  taken  are  not  so  great  and  obvious 
as  to  deter  the  geneiul  public  and  ordinarily  prudent  and  care- 
ful people  from  using  it,  the  question  of  contributory  negli- 
gence of  a  person  injured  in  using  it  is  a  question  for  the  jury : 
Mellor  V.  The  Burgess  and  Town  Council  of  Bridgeport,  191 
Pa.  562.  The  evidence  indicated  that  this  road  had  been  used 
by  the  general  public  for  many  years,  and  that  there  was  no 
parallel  road,  or  any,  which  by  a  i*easonable  detour  could  lead 
to  the  same  destination,  which  was  available  as  a  substitute. 
There  was  no  suggestion  that  any  accident  had  ever  occurred 
at  this  point,  nor  that  there  had  been  any  change  in  the  condi- 
tions from  the  time  the  road  was  opened.  If  a  reasonably 
prudent  man,  notwithstanding  the  condition  of  the  road,  would 
have  aiTived  at  the  conclusion  that  it  could  be  traversed  with 
reasonable  safety,  under  the  circumstances,  then  there  was  no 
negligence  in  the  use  of  the  road  by  the  plaintiff  which  would 
have  justified  the  court  in  withdrawing  the  case  from  the  jury : 
Stokes  V.  Township  of  Ralpho,  187  Pa.  333.  The  ground  upon 
which  the  defendant  seems  to  most  confidently  rely  is,  that 
because  it  was  dark  at  the  time  of  this  accident,  the  plaintiff 
was  guilty  of  negligen  :e  in  driving  along  this  road.  That  very 
question,  however,  was  involved  in  the  case  of  Stokes  v.  Town- 
ship of  Ralpho,  supra.  It  is  here  contended,  however,  that  the 
evidence  of  the  plaintiff  clearly  indicates  that  he  could  not  see 
the  road,  but  this  contention  is  not  well  founded.  The  defend- 
ant testified  that  the  stars  were  shining ;  that  he  could  see  the 
bank  on  one  side  of  the  road  and  the  declivity  upon  the  other ; 
that  when  he  got  up  onto  his  wagon,  after  examining  the  road, 
he  could  see  the  road  in  front  of  his  horses,  and  that  when  he 
started  to  drive  he  was  driving  in  the  middle  of  the  road ;  that 
his  horse  suddenly  shied  and  threw  the  other  horse  over  the 
bank.  This  evidence  was  for  the  jury ;  if  they  believed  it,  the 
plaintiff  could  see  the  road  in  front  of  his  horses  and  could  see 
the  declivity  upon  one  side  and  the  bluff  upon  the  other.  The 
sudden  frightening  and  insane  action  of  the  horse  are  not  to 
be  attributed  to  negligence  upon  the  part  of  the  plaintiff,  in 
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ike  absence  of  evidence  which  would  warrant  such  a  conclusion. 
It  is  true  that  the  defendant  called  several  witnesses  who  testi- 
fied as  to  statements  that  the  plaintiff  had  made  with  regard 
to  the  conditions  which  prevailed  at  the  time  uf  the  accident, 
and  those  statements  were  not  in  accord  with  the  testimony 
given  by  the  plaintiff  at  the  trial.  The  result  was  not  to  raise 
a  question  of  law  for  the  court,  but  a  question  of  fact  for  the 
jury.  The  defendant  also  called  witnesses  whose  testimony 
tended  to  show  that  the  tracks  of  this  wagon  had  approached 
the  declivity  gradually,  as  if  the  horses  were  being  driven  or 
permitted  to  wander  out  of  their  way,  and  that  there  was  no 
sudden  turning,  such  as  would  have  been  produced  by  the  sud- 
den bolting  of  a  frightened  horse  from  his  course  along  the 
road.  If,  under  the  undisputed  facts  of  the  case,  it  had  ap- 
peared that  the  night  was  so  dark  that  the  plaintiff  could  not 
see  where  he  was  going,  and  had  permitted  his  horses  to  wan- 
der out  of  the  road  and  over  the  bank,  the  defendant  would 
have  been  entitled  to  the  instruction  prayed  for:  Mueller  v. 
Ross  Township,  152  Pa.  8d9.  In  this  case  the  facts  were  dis- 
puted, and  the  learned  judge  of  the  court  below,  in  a  very  clear 
and  satisfactory  charge,  which  the  jury  could  not  have  misun- 
derstood, presented  the  various  phases  of  the  evidence,  and 
said:  "If  you  find  the  facts  to  he  as  stated  by  the  defendant, 
that  it  was  a  dark  night,  he  could  not  see,  and  then  undertook 
to  go  and  sit  up  there  and  drive  in  the  dark,  knowing  that 
within  two  feet  of  him  there  was  a  precipice  which  would  take 
him  down  twenty  feet,  he  couldn't  possibly  recover  if  he  chose 
to  take  that  risk,  because  it  would  be  gross  negligence  on  any 
man's  part  to  do  it"  This  case  was  for  the  jury,  and  the  first 
assignment  or  error  is  dismissed. 

The  language  of  the  court  complained  of  in  the  second  as- 
signment of  error  is  simply  an  expression  of  the  opinion  of  the 
court  as  to  what  it  was  fair  and  reasonable  to  require  of  the 
plaintiff  in  his  action  in  the  premises.  The  jury  were  told  that 
if  they  believed  the  plaintiff's  story,  it  was  the  opinion  of  the 
court  that  he  had  done  all  that  was  fair  and  reasonable ;  but 
the  language  used  by  the  court  did  not  tend  to  force  that  opin- 
ion upon  the  juiy  and  left  them  free  in  the  exercise  of  their 
own  judgment  In  the  first  sentence  following  the  language 
complained  of,  the  learned  judge  said  to  the  jury :  ^'  It  is  for 
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you  to  say,  whether,  under  his  own  story,  it  was  reasonable 
care  that  he  had  taken.     If  yon  think  that  was  reasonable  care, 
under  the  circumstances,  then  he  would  be  entitled  to  recover." 
Tlie  second  assignment  of  error  is  overruled. 
Judgment  affirmed. 


Commonwealth  v.  Diefenbacher. 

Oleomargarihe — ConslUtUioncU  law — SlcUules — Act  of  1899. 
The  Act  of  May  5,  1899,  P.  L.  2:11,  does  not  offend  against  any  provi- 
sion of  the  constitution  in  that  it  provides  for  a  penalty  for  the  sale  of 
oleomargarine  under  certain  conditions  and  also  makes  the  same  act  a 
misdemeanor.  The  penalty  recovered  in  the  civil  action  and  the  fine  and 
impnsonment  imposed  in  the  criminal  prosecution  are  but  parts  of  one 
punishment. 

Argued  May  23, 1900.  Appeal,  No.  214,  April  T.,  1900,  by 
defendant,  in  suit  ^i  Commonwealth  of  Pennsylvania,  against 
M.  M.  Diefenbacher,  from  judgment  of  Q.  S.  Erie  Co.,  Feb.  Sess., 
1900,  No.  18,  on  verdict  of  guilty.  Before  Rice,  P.  J.,  Bea- 
ver, Oelady,  W.  W.  Porteb  and  W.  D.  Pobteb,  JJ.  Af- 
firmed.   Opinion  by  Rice,  P.' J. 

Indictment  for  unlawful  sale  of  oleomargarine  and  butterine. 
Before  Walling,  P.  J. 

The  facts  suflBciently  appear  in  the  opinion  of  the  court. 

Verdict  of  guilty  and  sentence  thereon  to  pay  a  fine  of  $100 
and  costs  of  prosecution.     Defendant  appealed. 

Error 9  assigned  among  others  were  (1)  the  court  below 
should  have  held  that  the  act  of  May  5, 1899,  is  unconstitutional 
and  in  violation  of  the  constitution  of  the  United  States.  (4)  It 
imposes  two  penalties  for  one  offense,  and  is  therefore  uncon- 
stitutionaL 

J.  Boss  Thompson^  for  appellant. — The  act  of  1899  places 
persons  in  jeopardy  twice  for  the  same  offense.  The  proceed- 
ing before  an  alderman  or  justice  of  the  peace  is  for  the  recov- 
ery of  a  penalty,  and  therefore  penal. 
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It  will  be  seen  by  reference  to  the  evidence  in  this  case  that 
the  appellant  in  addition  to  the  indictment  for  violation  of  the 
provisions  of  this  act  was  also  sued  in  the  name  of  the  common- 
wealth before  an  alderman  for  the  same  offense  and  under  the 
same  evidence  and  same  state  of  facts. 

In  either  case  upon  failure  to  pay  the  appellant  could  be  com- 
mitted to  jail  and  therefore  twice  in  jeopardy. 

C7.  L.  Bakevj  with  him  Milton  W.  Shreve^  district  attorney, 
and  D.  A.  Sawdey^  for  the  commonwealth. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

The  defendant  was  indicted  and  convicted  in  the  court  of 
quarter  sessions  for  a  violation  of  the  provisions  of  the  Act  of 
May  5, 1899,  P.  L.  241,  entitled,  "  An  act  to  regulate  the  manu- 
facture and  sale  of  oleomargarine  and  butterine  and  other 
similar  products,  to  prevent  fraud  and  deception  by  the  manu- 
facture and  sale  thereof  as  an  imitation  of  butter,  the  licens- 
ing of  manufacturers  of  and  dealers  in  the  same,  and  providing 
punishment  for  violation  of  the  act  and  the  means  for  its  enforce- 
ment." It  appeared  on  the  trial,  that  the  defendant  had  been 
sued  before  an  alderman  for  the  penalty  prescribed  by  the  4th 
section,  and  he  contended  that  this  action  was  a  bar  to  his  con- 
viction on  the  indictment.  In  answer  to  this  contention  the 
court  said:  ^* There  is  evidence  that  there  was  a  civil  suit 
brought  for  this  violation  of  the  law ;  but  that  case  was  ap- 
pealed, and  the  defendant  has  not  paid  the  penalty,  and  for 
that  reason  that  would  not  be  a  defense  to  this  criminal  prose- 
cution. I  am  inclined  to  think  it  would  be  no  defense  if  he 
had  paid  it,  but  inasmuch  as  it  has  not  been  paid,  I  instruct 
you  as  matter  of  law  that  that  penal  action  is  no  defense  to 
this  criminal  prosecution."  It  has  been  said  that  it  is  not  the 
policy  of  the  law  to  multiply  penalties,  and  as  a  general  pro- 
position this  is  true.  Nevertheless  many  statutes  have  been 
enacted  by  our  legislature  which  provide  that  a  peraon  violat- 
ing their  provisions  shall  be  liable  to  a  penalty  to  be  re- 
covered in  a  civil  action  as  debts  of  like  amount  are  recover- 
able and  shall  also  be  guilty  of  a  misdemeanor,  and  upon 
conviction  be  fined  and  imprisoned.  We  know  of  no  Penn- 
sylvania decision  in  whic^  it  has  been  held  that  such  legis- 
lation offends  against  any  provision  of  our  constitution.     This 
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is  not  punishing  the  same  offense  twice.  The  penalty  recovered 
in  the  civil  action  and  fine  and  imprisonment  imposed  in  the 
criminal  prosecution  are  but  parts  of  one  punishment.  As  was 
said  in  People  v.  Stevens,  13  Wendell,  341,  "  they  both  consti< 
tute  the  punishment  which  the  law  inflicts  upon  the  offense. 
That  they  are  enforced  in  different  modes  of  proceeding  and  at 
different  times  does  not  affect  the  principle."  See  also  Bish.  St. 
Cr.  sec.  171. 

The  other  questions  raised  by  the  assignments  of  error  have 
been  considered  and  passed  upon  in  Commonwealth  v.  Vandyke, 
13  Pa.  Superior  Ct  484,  and  Commonwealth  v.  McCann,  ante, 
p.  221.  Notwithstanduig  the  earnest  and  able  argument  of  the 
appellant's  counsel  we  are  all  of  opinion  that  the  questions  are 
ruled  adversely  to  their  contention  by  the  cases  there  cited. 

The  judgment  is  affirmed  and  the  record  is  remitted  to  the 
court  below  to  the  end  that  the  sentence  be  fully  carried  into 
effect 


Foringer  v.  Sisson. 

Statute  oflimUalions^Sufficiency  of  acknowledgment  to  toll  stattUe. 

The  rule  undoubtedly  is  that,  to  toll  the  ininning  of  the  statute,  the 
acknowledgment  must  not  only  be  clear,  distinct  and  unequivocal  of  the 
existence  of  a  debt,  but  that  it  must  plainly  be  referable  to  the  very  debt 
upon  which  the  action  is  based.  It  matters  not  where  the  uncertainty  lies, 
whether  in  the  acknowledgment  or  in  the  identification,  its  existence  is 
equally  fatal  to  the  plaintiff's  recovery. 

Any  language  inconsistent  with  a  present  intention  to  pay  the  debt  is 
inconsistent  with  the  theoiy  of  a  new  promise  operating  to  toll  the  statute. 

Evidence — Parlt/  dead — Administrator  as  witness. 

The  administrator  of  a  deceased  defendant  who  as  such  is  a  party  to  the 
record  is  not  an  incompetent  witness  and  the  fact  that  he  acted  as  the 
attorney  of  defendant  does  not  make  him  incompetent  when  the  testimony 
he  proposed  to  give  did  not  consist  of  confidential  communications  made  to 
him  by  his  client. 

Argued  May  23, 1900.  Appeal,  No.  235,  April  T.,  1900,  by 
defendant,  in  suit  of  H.  H.  Foringer,  against  A.  E.  Sisson, 
administrator  of  the  estate  of  Rose  Brown,  otherwise  Rose  Ran- 
dall, deceased,  from  judgment  of  C.  P.  Erie  Co.,  May  T.,  1898, 
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No.  203,  on  verdict  for  plain tifiE.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Reversed. 
Opinion  by  RiCB,  P.  J. 

Assumpsit  Before  Lindsey,  P.  J.,  of  the  87th  judicial  dis- 
trict, specially  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

At  the  trial  the  trial  judge  excluded  evidence  offered  on 
behalf  of  the  defendant,  the  offer  and  rulings  thereon  being  as 
follows : 

[Defendant's  counsel  offers  to  prove  by  the  witness  that  at 
the  time  that  Mrs.  Brown  paid  Dr.  Foringer  the  $60.00,  that  it 
was  in  full  satisfaction  of  the  entire  claim  which  Dr.  Foringer 
had  against  her,  with  notice  to  Dr.  Foringer  that  she  would  pay 
no  more ;  that  it  was  not  as  a  payment  on  account. 

Objected  to  as  incompetent  and  irrevelant  and  that  the  wit- 
ness is  incompetent  to  testify,  he  being  the  defendant  in  the 
case,  representing  a  deceased  person  and  testifying  to  something 
that  occurred  in  the  lifetime  of  Mrs.  Brown,  he  being  attorney 
for  Mrs.  Brown,  and  that  it  cannot  be  given  in  evidence  when 
Dr.  Foringer's  mouth  is  closed. 

The  Court :  I  think  the  objection  is  well  taken.  They  called 
a  disinterested  witness  to  testify  to  the  instructions  given  by 
Mrs.  Brown  in  her  lifetime,  and  that  person  was  competent. 
But  Mr.  Sisson  is  on  the  record,  as  a  party  here,  and  I  do  not 
see  how  he  can  give  testimony  in  the  case. 

Offered  to  ask  him  in  regard  to  the  statements  made  by  Mr. 
Benson  as  to  what  Mr.  Sisson  told  Mr.  Benson,  for  the  pur- 
pose of  contradicting  the  statements  made  by  Mr.  Benson. 

The  Court:  The  law  excludes  him  entirely,  as  a  witness. 
Mrs.  Brown  is  dead  and  that  closes  the  mouth  of  the  opposite 
party.  Now  they  call  a  witness  to  prove  declarations  of  Mrs. 
Brown  and  declarations  made  by  her  -attorney  at  the  time  as 
against  Mrs.  Brown.  That  they  have  a  right  to  do ;  they  call 
a  disinterested  witness.  Now  while  Mrs.  Brown's  death  closes 
the  mouth  of  the  opposite  party  it  certainly  would  be  very  novel 
if  her  attorney,  who  was  present  at  the  time,  could  give  evi- 
dence  and  the  opposite  party  not  give  evidence ;  not  the  fact 
that  you  are  the  administrator  on  the  record,  but  the  fact  that 
you  were  the  very  party  who  participated  in  those  instructions 
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in  behalf  of  Mrs.  Brown.  When  her  death  closed  the  mouth 
of  the  opposite  party  it  also  closed  the  mouth  of  her  attorney 
as  to  the  transaction  which  occurred  at  that  time. 

Counsel  for  defendant  claims  that  as  the  plaintiff  has  opened 
the  door  by  having  Mr.  Benson  testify,  that  this  testimony 
offered  is  competent. 

The  Court:  I  exclude  it  on  the  ground  that  you  are  the  at- 
torney of  Mrs.  Brown,  and  her  death  prevents  the  other  party 
from  giving  testimony,  and  therefore  Mr.  Sisson,  her  attorney, 
is  not  a  competent  witness. 

Counsel  for  defendant  renews  the  offer  of  Mr.  Sisson  to  con- 
tradict the  testimony  of  Paul  A.  Benson,  as  to  what  took  place 
between  Mrs.  Brown,  Mr.  Benson  and  Mr.  Sisson,  in  connection 
with  the  payment  of  the  $50.00  to  Dr.  Foringer,  testified  to  by 
Mr.  Benson. 

Objected  to  as  before. 

The  offer  showing  that  the  witness  is  offered  for  the  purpose 
of  contradicting  the  plaintiff's  witness,  Mr.  Benson,  in  relation 
to  what  occurred  between  Mrs.  Brown  and  the  witness  himself, 
as  attorney  for  Mrs.  Brown,  the  objection  is  sustained.]  [3] 

The  court  charged  the  jury  in  part  as  follows : 
[We  say  to  you,  gentlemen  of  the  jury,  as  a  matter  of  law, 
that  if  you  find  that  the  payment  of  $50.00  was  made  in  Feb- 
ruary, 1894,  as  testified  to  and  that  is  within  six  years  of  the 
bringing  of  the  suit,  which  was  February  24, 1898,  we  say  that 
if  you  find  that  that  $50.00  was  made  as  a  payment  on  this 
account,  from  the  testimony,  then  this  account  is  not  barred  by 
the  statute  of  limitations,  but  the  bar  of  the  statute  would  be 
removed  by  such  payment.]  [1]  .... 

[If  this  payment  was  intended  to  be  made  by  Mrs.  Rose 
Brown  and  received  by  Dr.  Foringer  as  a  payment  on  that 
account,  then  we  say  to  you  as  a  matter  of  law  that  that  re- 
moves the  bar  of  the  statute.]  [2] 

Verdict  and  judgment  for  plaintiff  for  $80.47.  Defendant 
appealed. 

Urrors  assiffned  were  (1,  2)  to  portions  of  the  judge's  charge, 
reciting  same.     (3)  To  rulings  on  evidence,  reciting  same. 
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John  B.  BrookSy  for  appellant. — The  plaintiff  nowheie  shows 
that  Mrs.  Brown,  by  any  word  or  deed,  acknowledged  the 
balance  of  his  claim  or  did  anything  but  dispute  it.  She  clearly 
told  him,  through  Mr.  Benson,  that  she  would  not  pay  it: 
Kunkel  v.  Kolb,  6  W.  N.  C.  48 ;  Shaffer  v.  Shaffer,  41  Pa.  61. 

The  acknowledgment  must  be  clear  and  unequivocal,  must 
amount  to  a  promise  to  pay  on  demand,  and  must  identify  the 
debt:  Linderroan  v.  Pomeroy,  142  Pa.  168;  Macrum  v.  Mar- 
shaU,  129  Pa.  606 ;  MiUer  v.  Miller,  187  Pa.  47 ;  Patterson  v. 
Neuer,  166  Pa.  66;  Simrell  v.  Miller,  169  Pa.  826;  Rosen- 
crance  v.  Johnson,  191  Pa.  520. 

If  the  evidence  of  Mr.  Benson  was  entitled  to  be  considered 
at  all  by  the  jury,  then  it  was  proper  and  important  to  con- 
tradict it  and  more  definitely  explain  some  portions  of  it. 

The  law  recognizes  no  such  incompetency  on  the  part  of  a 
witness.  He  has  offered  to  testify  to  what  took  place  between 
himself,  his  client  and  a  third  party,  which  third  party  is  pro- 
duced by  the  other  side  as  a  witness,  the  rejected  testimony 
being  offered  to  contradict  the  testimony  of  that  third  party  as 
to  what  took  place  between  the  three. 

C.  D.  Highj/j  for  appellee. — A  partial  payment  of  a  note  or 
other  debt  is  a  very  emphatic  recognition  of  its  existence  and 
obligation :  Trickett's  Limitations,  851 ;  Barclay's  Appeal,  64 
Pa.  69. 

Such  payment,  if  made  within  six  years  before  bringing  the 
action  will  take  the  case  from  the  bar  of  the  statutory  limita- 
tion :  Herman  v.  Rinker,  106  Pa.  121. 

The  appellant  insists  that  Rose  Brown  did  not  acknowledge 
"  the  unpaid  portion"  of  Dr.  Foringer*s  bill. 

That  was  a  proper  question  to  submit  to  the  jury  under  the 
evidence  and  the  law  in  the  case.  The  jury  found  from  all 
the  facts  that  she  did,  that  ^'  the  unpaid  portion  '*  was  assumed 
anew,  by  reason  of  the  fact  that  there  was  a  paid  portion,  and 
by  the  other  evidence  in  the  case:  Hazlebaker  v.  Reeves,  12 
Pa.  264 ;  Davis  v.  Steiner,  14  Pa.  275. 

Mr.  Sisson  offered  to  testify  as  to  what  took  place  in  his 
office  between  Rose  Brown,  his  client,  himself,  and  Paul  A. 
Benson,  and  all  in  the  absence  of  Dr.  Foringer,  the  surviving 
party,  Rose  Brown  being  deceased  at  the  time  of  the  trial. 
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May  the  mouth  of  the  deceased  party  to  a  thing  or  contract 
be  opened  through  his  attorney,  while  the  opposite  party  is 
prevented  from  testifying  by  the  law? 

Opiniok  by  Riob,  p.  J.,  July  26, 1900 : 

This  was  an  action  of  assumpsit  for  a  balance  alleged  to  be  due 
for  medicines  furnished  and  medical  services  rendered  between 
July  21, 1890,  and  January  8, 1898.  The  action  was  brought 
February  24, 1898.  To  avoid  the  bar  of  the  statute  of  limita- 
tions, as  to  the  items  more  than  six  years  old,  the  plaintiff  in- 
troduced the  testimony  of  Paul  A.  Benson,  which  was  to  the 
effect,  that  in  February,  1894,  after  Mrs.  Brown  had  received  a 
statement  of  the  account,  she  g^ve  him  a  receipted  bill  for  a 
small  account  she  had  against  the  plaintiff  and  $50.00  in  money 
and  directed  him  to  pay  the  plaintiff  the  same  in  full  satisfac- 
tion of  his  claim,  and  to  get  a  receipt  from  him  to  that  effect ; 
that  the  plaintiff  refused  to  give  a  receipt  in  full ;  that,  after 
reporting  to  Mrs.  Brown  and  her  attorney,  they  directed  him, 
to  use  his  language,  ^^  to  go  back  and  pay  the  money  and  take  a 
receipt  for  the  $50.00  and  the  $18.00,  of  the  bill  which  I  did ;  at 
least  my  recollection  is  I  got  a  receipt,  and  I  don't  know  but 
my  instructions  were  to  pay  it,  and  that  they  were  not  particular 
about  the  receipt"  So  far  as  the  identification  of  the  debt  or 
account,  upon  which  the  payment  was  to  be  applied,  is  con- 
cerned, there  is  no  diflBculty.  Nor,  if  the  case  rested  here, 
would  there  be  any  serious  doubt  as  to  the  effect  to  be  given  to 
the  payment.  But  the  witness  further  testified  that  Mrs. 
Brown  disputed  the  amount  of  the  biU,  and  claimed  that  the 
amount  tendered  and  paid  was  all  she  owed  the  plaintiff,  and, 
moreover,  that  he,  the  witness,  told  the  plaintiff  that  that  was 
all  she  would  pay  him,  and  if  he  wanted  the  balance  of  his 
claim  he  would  have  to  sue  for  it ;  that  she  would  not  pay  it 
unless  she  had  to.  This,  it  is  to  be  noticed,  is  the  testimony 
of  the  plaintiff's  witness,  and  is  the  only  testimony  bearing  on 
the  question. 

A  payment  on  account  stops  the  running  of  the  statute,  be- 
cause it  is  deemed  a  constructive  acknowledgment  from  which 
a  promise  to  pay  the  balance  is  to  be  inferred.  But  the  sup- 
position that  there  is  more  virtue  in  a  part  payment  than  in  a 
new  promise  is  groundless,  and  no  decision  gives  it  counte- 
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nance :  Coleman  v.  Fobes,  22  Fa.  166.  It  is  an  act  from  which 
a  new  promise  is  inferred ;  but  the  inference  of  a  new  promise 
despite  the  debtors'  d^laratipn  that  he  owes  no  more  and  will 
pay  no  more  would  be  a  pure  fiction,  not  a  thing  of  truth.  It 
woidd  seem  strange,  if  a  debtor  cannot  pay  that  part  of  a  claim 
which  he  admits  he  owes,  at  the  same  time  den3dng  liability  for, 
and  expressly  refusing  to  pay,  the  balance,  without  incurring 
the  risk  of  having  his  act  construed,  after  his  death,  as  an  un- 
equivocal acknowledgment  of  the  whole  claim,  and  an  inferen- 
tial promise  to  pay  it.  This  is  not  the  true  doctrine  "  Even 
where  the  acknowledgment  is  express,  instead  of  constructive, 
or  the  promise  direct,  rather  than  inferential,  no  ambiguity  or 
uncertainty  in  the  one  or  the  other  can  be  tolerated  ....  The 
better  rule  undoubtedly  is,  that  the  acknowledgment  must 
not  only  be  clear,  distinct  and  unequivocal  of  the  existence  of 
a  debt,  but  that  it  must  be  plainly  referable  to  the  very  debt  up- 
on which  the  action  is  based.  It  matters  not  where  the  uncer- 
tainty lies,  whether  in  the  acknowledgment  or  in  the  identifica- 
tion, its  existence  is  equally  fatal  to  the  plaintiff's  recovery :  " 
Burr  V.  Burr,  26  Pa.  284.  This  doctrine,  whatever  may  be  said 
of  the  propriety  of  its  application  to  the  facts  of  that  case,  stands 
unimpeached :  Bai'clay's  Appeal,  64  Pa.  69 ;  Landis  v.  Roth, 
109  Pa.  621 ;  Patterson  v.  Neuer,  165  Pa.  66.  See  especially 
Graham  v.  Keys,  29  Pa.  189,  where  it  was  held  that  an  ac- 
knowledgment and  offer  to  pay  the  principal  of  a  debt  barred 
by  the  statute  of  limitations  coupled  with  a  refusal  to  pay  the 
interest  takes  the  principal,  but  not  the  interest,  out  of  the 
statute.  "  To  be  consistent  with  a  promise  to  pay  the  debt,  the 
acknowledgment  must  be  such  as  indicates  an  intention  to  pay 
the  debt,  at  the  time  of  the  acknowledgment.  The  time  of 
payment  need  not  be  immediate,  but  the  intention  to  pay  must 
be  present.  Hence  any  language  inconsistent  with  this  present 
intention  must  be  inconsistent  with  a  new  promise  ....  An 
acknowledgment  is  less  in  force  than  a  promise,  and  hence  the 
necessity  of  scrutinizing  closely  the  extent  of  meaning  the 
language  of  the  acknowledgment  has :"  Senseman  v.  Hershman, 
82  Pa.  83.  If  this  be  true  where  an  actual  acknowledgment  is 
alleged  it  is  equally  true  of  a  constructive  acknowledgment.  In 
short,  a  new  promise,  or  a  waiver  of  the  right  to  take  advan- 
tage, by  plea  of  the  statute  of  limitations,  of  any  such  lapse  of 
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time  as  may  have  occurred  previous  to  the  payment,  will  not  be 
inferred  as  a  matter  of  fact,  nor  be  implied  as  a  matter  of 
law,  where  the  admitted  circumstances  Qf  the  payment  clearly 
repel  such  inference  or  implication.  Applying  these  principles 
to  the  facts  of  the  present  case  we  are  compelled  to  conclude 
that  this  was  not  such  a  "  part  payment  on  account "  as  would 
warrant  an  inference  of  an  acknowledgment  of  liability  for  the 
whole  of  the  plaintiff's  claim.  If  it  clearly  appeared  that  when 
the  witness  went  back  the  second  time  he  assented  to  treat 
the  payment  as  "  a  payment  on  account,"  without  more,  the 
case  might  be  different ;  but  we  do  not  so  understand  his  testi- 
mony. The  plaintiff  could  not  conclude  Mrs.  Brown  by  so 
wording  the  receipt. 

A.  E.  Sisson  was  not  an  incompetent  witness  by  reason  of  his 
being  the  administrator  of  the  deceased  defendant,  and  as  such, 
a  party  to  tlie  record.  This  of  course  must  be,  and  is,  conceded. 
It  is  equally  clear,  that  he  was  not  incompetent  by  reason  of 
his  having  been  Mrs.  Brown's  attorney  at  the  time  the  instruc- 
tions testified  to  by  Mr.  Benson  were  given.  He  was  not  a  sur- 
viving or  remaining  party  to  the  thing  or  contract  in  action,  he 
had  no  interest  adverse  to  any  right  of  the  deceased  party  there- 
to, and  the  testimony  he  proposed  to  give  did  not  consist  of  confi- 
dential communications  made  to  him  by  his  client.  He  was  not 
within  any  of  the  exceptions  to  the  general  rule  of  competency, 
and  we  have  no  authority  upon  the  ground  of  supposed  inequal- 
ity to  exclude  witnesses  from  testifying  whom  the  legislature  has 
not  made  incompetent.  As  to  the  substance  of  the  testimony 
he  proposed  to  give,  it  seems  suflBcient  to  say,  that,  if  it  was 
relevant  for  the  plaintiff  to  show  that  Mr.  Benson  was  acting 
under  instructions  given  to  him  by  Mrs.  BroAvn  and  her  attor- 
ney, it  was  equally  relevant  for  the  defendant  to  introduce  the 
testimony  of  another  witness  who  was  present  at  the  time.  The 
effect  to  be  given  to  the  testimony  is  another  question.  It  was 
relevant  for  the  pui'pose  of  contradicting  the  testimony  of  Mr. 
Benson  as  to  what  took  place  at  that  time,  although  it  may  not 
have  been  relevant  for  every  purpose,  and  probably  would  not 
have  been  admissible  if  Mr.  Benson  had  not  been  called  by  the 
plaintiff  to  testify  as  to  the  same  occurrence. 

The  assignments  of  error  are  sustained,  the  judgment  is  re- 
versed and  a  venire  facias  de  novo  awarded. 
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McClain  v.  Lawrence  County. 

Justice  of  peace— Power  to  employ  detective— Fees  of  such  detective, 
A  justice  of  the  peace  may  issue  a  warrant  of  arrest  and  a  commitment 
to  a  licensed  detective,  and  tlie  latter  having  undertaken  to  execute  the 
warrant  is  entitled  to  the  same  fees  as  a  constable.    Fees  in  such  case  for 
serving  subpoenas  should  be  taxed  according  to  the  fee  bill  of  1899. 

Practice,  Superior  Court — Case  staled— Modification  of  judgment. 

Where  items  are  improperly  included  in  the  taxation  of  costs  which  are 
made  tlie  subject  of  a  case  stated,  the  appellate  court  must  reverse  in  the 
absence  of  power  given  by  the  case  stated  to  enter  judgment  for  a  re- 
duced amount. 

Argued  May  16, 1900.  Appeal,  No.  132,  April  T.,  1900,  by 
defendant,  in  suit  of  William  McClain  against  County  of  Law- 
rence, from  judgment  of  C.  P.  Lawrence  Co.,  Dec.  T.,  1899, 
No.  117,  in  favor  of  plaintiff  on  case  stated.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed.    Opinion  by  Rice,  P.  J. 

Case  stated.    Before  Wallace,  P.  J.  - 

The  facts  sufficiently  appear  from  the  case  stated,  which  is 
as  follows : 

And  now,  October  2,  1899,  it  is  hereby  agreed  by  and  be- 
tween the  parties  to  the  above  suit,  that  the  following  case  be 
stated  for  the  opinion  of  the  court  in  the  nature  of  a  special 
verdict. 

That  in  the  case  of  Com.  v.  David  Murphy,  at  No.  24,  Sep- 
tember sessions,  1899,  of  the  court  of  quarter  sessions  of 
Lawrence  county,  the  defendant  being  charged  with  felonious 
assault  with  intent  to  kill  and  murder,  entered  the  plea  of 
nolle  contendere  and  was  sentenced  by  the  court,  whereupon 
the  county  of  Lawrence  became  immediately  liable  for  the  costs 
of  prosecution. 

That  the  said  William  McClain  has  been  engaged  in  the 
business  of  a  detective  for  hii-e  and  reward  for  and  during  the 
time  since  the day  of  May,  1899,  and  has  and  is  adver- 
tising his  business  to  be  that  of  a  detective  and  is  conducting 
a  detective  agency,  having  first  obtained  a  license  so  to  do 
Vol.  XIV— 18 
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from  the  court  of  quarter  sessions  of  the  county  of  Lawrence, 
wherein  the  principal  office  of  such  detective  and  such  agency 
is  located^  to  wit :  at  the  city  of  New  Castle  in  said  county,  and 
has  in  all  respects  complied  with  the  Act  of  May  23, 1887, 
P.  L.  173  and  the  supplements  thereto. 

That  the  information  and  complaint  chaining  the  said  David 
Murphy  with  felonious  assault  with  intent  to  kill  and  murder, 
in  said  case  at  No.  24,  September  sessions,  1899,  was  made  be- 
fore John  R.  Potter,  an  alderman  in  and  for  said  city  of  New 
Castle  in  the  county  of  Lawrence  and  state  of  Pennsylvania, 
on  July  13,  1899.  That  the  said  John  R.  Potter,  alder- 
man,  on  July  13,  1899,  issued  a  warrant  in  said  case  to  the 
said  William  McClain,  or  next  constable.  That  the  said 
William  McClain,  plaintiff,  on  July  13,  1899,  arrested  the 
said  David  Murphy  on  said  warrant  and  brought  the  said 
David  Murphy,  defendant  in  said  case,  to  the  office  of  the  said 
John  R.  Potter,  alderman,  and  the  said  plaintiff  also  executed 
two  commitments  and  two  releases  and  served  the  subpoenas 
on  the  commonwealth's  witnesses  for  a  hearing  in  said  case,  is- 
sued by  the  said  alderman,  and  taxed  thereon  costs  amounting 
to  f  11.94,  as  appears  on  the  transcript  of  the  said  alderman, 
and  on  file  in  the  court  of  quarter  sessions  of  Lawrence  county 
at  No.  24,  September  sessions,  1899,  said  transcript  being 
made  a  part  hereof. 

If  the  coui-t  be  of  opinion  under  the  law,  that  the  said  plain- 
tiff is  entitled  to  the  fees  and  costs  in  the  said  case,  then  judg- 
ment to  be  entered  for  the  plaintiff  and  against  the  defendant 
in  the  sum  of  $11.94,  but  if  not,  then  judgment  to  be  entered 
for  the  defendant,  the  costs  to  follow  the  judgment  and  either 
party  to  have  the  right  of  appeal  to  the  Superior  Court. 

Extract  from  transcript  referred  to  in  case  stated : 

Information $   60 

Entry 25 

Warrant 60 

Deft  recog.  for  hearing 60 

Commitment,  2 1.00 

Release  to  jailor 70 

Subpoena  11  names 1.26 

Amount  carried  forward     ,        •        .        .        f4.70 
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Amount  brought  forward       ....    $4.70 

Writing  ex.  of  deft. 

Hearing .         60 

Continuance 

Oath,  2 20 

Pros,  recog 

Deftrecog 50 

Trans,  and  Cert 60 

$6.40 

Witness: 

James  Alison $   60 

Fred  Darch 60 

Constable : 

Executing  warrant 81.00 

Assist 1.00 

Mileage 20 

Serving  subpoena 6.60 

Mileage 24 

Executing  commit.,    2 2.00 

2  Releases 2.00 

«11.94 

Judgment  in  fiivor  of  plaintiff  for  f  11.94.  Defendant  ap- 
pealed. 

Error  assit/ned  was  entry  of  judgment  on  the  case  stated  in 
favor  of  plaintiff. 

C,  ff,  Akens^  with  him  Wylie  McCaslin^  for  appellant. — The  re- 
covery and  payment  of  costs  in  criminal  cases  are  so  entirely 
dependent  on  statutory  regulations  in  Pennsylvania  that  it  is 
indispensable  for  every  claimant  to  be  able  to  point  to  the  stat- 
ute which  entitles  him  to  receive  what  he  claims :  Com.  v. 
Buccieri,  163  Pa.  670 ;  McCallister  v.  Armstrong  County,  9  Pa. 
Superior  Ct.  423. 

In  view  of  these  principles  the  appellee  points  to  the  Act  of 
May  23,  1887,  P.  L.  173,  and  claims  tliat  appellant  is  liable  to 
him  for  his  "  fees  and  costs,"  as  a  "  detective  "  under  that  act. 

The  appellee  is  empowered  to  serve  warrants  for  hire  in  pur- 
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suance  of  his  contracts  of  emplojrment.  He  must  receive  his 
compensation  from  his  employer.  He  cannot  have  the  right  of 
a  constable,  a  public  officer,  to  "  fees  and  costs "  out  of  the 
county  fund  for  the  service  of  warrants  and,  at  the  same  time 
possess  the  "  power  "  to  serve  warrants  under  private  contracts 
for  "  hire  or  reward."  This  would  be  against  public  policy : 
Smith  V.  Whildin,  10  Pa.  39. 

The  very  purpose  of  the  legislature  in  establishing  fee  bills 
is  *'  to  cut  up  by  the  roots  "  the  practice  of  allowing  "  compen- 
satory "  fees :  Kline  v.  Shannon,  7  S.  &  R.  377 ;  Simmons  v. 
Kelly,  83  Pa.  190. 

Appellant  does  not  deny  liability  for  serving  subpoena,  $2.00, 
and  mileage,  twenty-four  cents,  and  respectfully  requests  the 
opinion  of  the  court  on  the  liability  of  the  county  to  the  ap- 
pellee for  any  of  the  other  items  claimed. 

Robert  K.  Aiken^  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

The  principal  question  in  this  case  is  as  to  the  liability  of  a 
county  to  a  licensed  detective  for  fees  for  serving  a  warrant  of 
arrest  and  a  commitment  issued  to  him  by  a  justice  of  the 
peace  in  a  felony  case,  the  defendant  having  been  convicted 
and  sentenced.  The  Act  of  May  28, 1887,  P.  L.  173,  entitled 
"An  act  to  make  the  canying  on  of  the  business  of  detec- 
tives without  license  a  misdemeanor,  and  to  regulate  the 
licensing  and  powers  of  detectives,"  provides  in  the  3d  sec- 
tion as  follows :  "  Any  person  or  persons,  licensed  as  aforesaid, 
shall  have  the  power  to  serve  warrants  in  criminal  cases  within 
this  commonwealth."  Moreover,  independently  of  the  act  of 
1887,  the  plaintiff  had  power  to  serve  the  warrant.  Upon  the 
question  of  the  power  of  a  justice  to  issue  his  warrant  in  a 
criminal  case  to  a  private  citizen,  and  of  the  latter  to  execute 
it.  Judge  King  said :  "  The  authorities  from  the  Year  Books 
down  to  the  most  recent  and  approved  text  writers  flow  in  one 
uniform  course  and  all  agree,  that  a  justice  of  the  peace,  in  a 
criminal  case,  may  authorize  any  person  whom  he  pleases  to  be 
his  officer.  All,  however,  consider  that  it  is  better  to  direct 
his  process  to  the  constable  of  the  place  where  it  is  to  be  exe- 
cuted ;  and  this  because  no  other  constable  or  a  fortiori,  a  pri- 
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vate  pel-son  can  be  compelled  to  execute  it :"  Commonwealth 
V.  Keeper,  1  Ash.  183.  The  suggestion  that  the  plaintiff 
was  acting  as  the  agent  for  hire  of  some  private  person  has 
nothing  on  the  record  to  support  it.  He  was  a  licensed  detec- 
tive, it  is  true,  but  there  is  nothing  in  the  act  restricting  his 
power  to  serve  warrants  to  cases  in  which  he  has  been  employed 
as  a  detective.  Having  undertaken  to  serve  the  warrant,  his 
power  and  duty  to  execute  it  were  the  same  as  those  of  a  con- 
stable. We  are  of  opinion  that  he  was  entitled  to  the  same  fees, 
upon  the  same  principle  which  permits  the  taxation  of  the  oflS- 
cer's  fee  for  the  service  of  subpoenas  by  private  persons.  See 
Patterson  v.  Anderson,  1  Pa.  C.  C.  86 ;  s.  c.  16  W.  N.  C. 
626,  Cody  v.  Clelam,  1  Pa.  C.  C.  8,  Lyon  v.  Marshall,  1  Pa. 
C.  C.  90,  Peterson  v.  Williams,  1  Pa.  C.  C.  98,  Carroll  v. 
Petry,  16  W.  N.  C.  416,  Coleman  v.  Hess,  1  Browne,  274,  El- 
liott V.  Mutual  F.  Ins.  Co.,  1  Pa.  Dist.  Rep.  646,  Youngs  v.  Har- 
old, 3  Pa.  Dist.  Rep.  610,  Homer  v.  Harrington,  6  W.  331,  and 
McCallister  v.  Armstrong  Co.,  9  Pa.  Superior  Ct  423.  The 
county  was  admittedly  liable  for  the  cost  of  prosecution ;  and 
the  court  committed  no  error  in  taxing  these  fees  as  part  thereof. 

It  is  admitted  that  the  fees  for  serving  subpoenas  should  have 
been  taxed  according  to  the  fee  bill  of  1899,  Act  of  Febru- 
ary 17, 1899,  P.  L.  3 ;  and  for  the  taxation  of  the  five  items, 
"Assist,  il.OO"  and  "2  releases,  $2.00"  we  can  find  no  war- 
rant in  the  fee-bill.  The  contention  that  the  plaintiff  is  en- 
titled to  compensatory  fees  for  those  services  cannot  be  sus- 
tained. The  principle  enunciated  by  Chief  Justice  Gibson  in 
Bussier  v.  Pray,  7  S.  &.  R.  447  forbids  their  allowance. 

It  follows  that  the  plaintiff  was  not  entitled  to  judgment 
for  the  full  amount  of  his  claim,  and  in  view  of  the  stipulation 
of  the  case  stated  we  doubt  our  power  to  enter  judgment  for 
part. 

It  is  ordered,  that,  unless  the  parties  witliin  thirty  days  shall 
file  a  stipulation  in  the  office  of  the  prothonotary  of  this  court 
permitting  judgment  to  be  entered  for  such  part  of  the  plain- 
tiff's claim  as  under  the  foregoing  opinion  defendant  is  liable 
for,  the  judgment  be  reversed ;  but  if  such  stipulation  be  filed 
that  then  the  judgment  be  reduced  to  ^.44,  and  as  thus  mod- 
ified affirmed. 
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Commonwealth  v.  Litvitz. 

AUachmtrU  act  of  lS69—Di88oluHon  of  aUachment—SuU  on  bond^Prior 
execution. 

Where  an  attachment  under  the  act  of  1869  is  dissolved  upon  bond  filed, 
judgment  being  obtained  on  the  attachment,  on  a  suit  to  recover  upon  the 
bond,  the  defense  cannot  set  up  that  the  creditor  gained  fiothing  by  the 
attachment  of  the  debtor^s  property  and  lost  nothing  by  its  dissolution  and 
that  the  debtor  gained  nothing  by  the  dissolution,  because  the  goods  at  the 
time  of  the  attachment  were  in  Uie  custody  of  the  sheriff  under  levy  upon 
prior  execution  under  which  they  were  sold.  The  defendant  by  giving 
the  bond  got  all  the  benefit,  which,  under  the  law,  could  accrue  to  her 
from  the  act,  namely,  the  release  of  her  goods  from  the  attachment,  and 
the  attaching  creditor  lost  his  standing  on  distribution  of  proceeds  of  sale 
of  debtor^s  property  to  contest  the  right  of  the  execution  creditor  to  take 
the  money. 

Argued  April  26, 1900.  Appeal,  No.  131,  April  T.,  1900, 
by  defendants,  in  suit  of  commonwealth  of  Pennsylvania,  for 
use  of  M.  Michel  against  Lizzie  Litvitz  and  Isaac  Gelder,  from 
judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Jan.  T.,  1900,  No.  161, 
in  favor  of  plaintiff,  for  want  of  a  sufficient  affidavit  of  defense. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Affirmed    Opinion  by  Rice,  P.  J. 

Assumpsit.     Before  the  court  in  banc. 

It  appears  from  the  record  that  the  plaintiff's  claim  is  for 
$248.24,  with  interest  from  November  3, 1897,  founded  upon 
a  bond  in  the  penal  sum  of  $600,  executed  by  the  appellants 
and  approved  by  the  court,  of  date  November  8, 1897,  given 
to  secure  the  dissolution  of  an  attachment  issued  by  the  appel- 
lee against  the  appellant,  Litvitz,  under  the  provisions  of  the 
act  of  March  17, 1869,  pursuant  to  which  said  attachment  was 
dissolved,  and  the  proceeding  was  subsequently  carried  on  to 
judgment  against  said  Litvitz  for  8248.24,  with  interest  from 
November  3, 1897 ;  and  the  action  on  the  bond,  is  to  recover  the 
amount  of  said  debt  and  costs  from  said  Litvitz  and  the  appel- 
lant, Gelder,  who  is  her  surety  on  said  bond. 

The  appellant  filed  an  affidavit  of  defense,  alleging  that  prior 
to  said  attachment  the  goods  attached  had  been  levied  under 
an  execution  issued  from  a  prior  judgment,  and  were  in  the 
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custody  of  the  sheriff  when  said  attachment  was  issued  and 
when  it  was  dissolved,  and  the  same  were  sold  by  the  sheriff 
and  the  proceeds  applied  to  said  execution,  said  goods  having 
remained  in  hici  custody  after  the  aforesaid  bond  was  given,  and 
no  part  thereof,  or  the  proceeds  of  the  sale  thereof,  ever  came 
to  the  hands  of  either  of  the  appellants  after  said  attachment 
was  dissolved,  wherefore  it  became  and  was  impossible  for  ap- 
pellants to  surrender  said  goods  to  meet  the  judgment  obtained 
by  the  appellee  in  said  attachment  proceeding,  and  therefore 
the  condition  of  the  bond  requiring  the  payment  of  said  debt 
and  costs  never  became  operative. 

The  appellee  entered  a  rule  for  judgment  for  want  of  a  suflS- 
cient  affidavit  of  defense,  which  rule  was  made  absolute,  and 
judgment  entered  accordingly,  no  opinion  having  been  filed  by 
the  court 

Judgment  for  plaintiff  for  $500  to  be  released  upon  pajrment 
of  $294.98.    Defendants  appealed. 

Error  amgned  was  entry  of  judgment 

D.  F.  PatterBorij  with  him  J.  M.  Friedman^  for  appellants. — 
The  purpose  of  an  attachment  proceeding  under  the  Act  of 
March  17, 1869,  P.  L.  8,  is  to  seize  property  in  advance  of  a 
judgment  against  its  owner,  so  that  it  may  be  forthcoming  to 
be  taken  in  execution  when  judgment  is  obtained ;  and  it  is  not 
its  purpose  to  compel  a  debtor  to  furnish  security  which  the 
creditors  did  not  see  fit  to  exact  when  the  debt  was  created. 

In  this  case  the  creditor  gained  nothing  by  the  attachment 
of  the  property,  and  lost  nothing  by  the  dissolution  of  the  at- 
tachment, nor  did  the  debtor  gain  anything  by  the  dissolution. 
While  the  property  was  nominally  released  from  the  attach- 
ment, it  was  not  released  from  the  custody  of  the  kw,  and  was 
not  returned  to  the  control  of  the  debtor. 

It  was  entirely  beyond  her  power  to  produce  any  of  the  prop- 
erty for  the  satisfaction  in  whole,  or  in  part,  of  a  judgment  sub- 
sequently obtained.  It  wfts  all  gone  by  reason  of  judicial  pro- 
ceedings over  which  she  had  no  control  and  without  any  fault 
on  her  part. 

Where  a  condition  of  a  bond  is  impossible  to  be  performed, 
without  any  fault  of  the  obligor,  it  cannot  be  enforced  for  the 
penalty:  Scully  v.  Kirkpatrick,  79  Pa.  324. 
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The  attachment  was  clearly  subject  to  the  prior  levy,  and  in 
Ho  event  could  it  have  been  available  beyond  the  remnant  of 
goods  left  after  the  prior  execution  had  been  satisfied.  The 
act  of  1869  provides  for  priorities  among  attachments,  and  of 
course  none  of  them  can  take  precedence  of  a  prior  judgment 
fix>m  which  execution  has  issued  and  levy  been  made  upon  the 
identical  goods  subsequently  covered  by  attachment.  It  follows 
that  the  consideration  of  this  bond  failed  entirely.  The  appel- 
lee lost  nothing  by  the  dissolution  of  the  attachment  for  he 
would  have  received  nothing  if  the  attachment  had  not  been 
dissolved,  and  the  act  of  1869  was  not  intended  to  give  him  a 
security  beyond  the  attached  property  of  the  debtor,  subject  to 
such  liens  as  preceded  his  attachment 

Jos.  Stadtfeld^  for  appellee. — The  liability  of  the  defendants 
must  be  ascertained  from  within  the  four  comers  of  the  bond. 
They  contracted  to  do  one  of  two  things,  either  to  pay  the 
debt  or  surrender  the  property. 

The  attachment  was  issued  by  the  plaintiff  against  Lizzie 
Litvitz  for  the  purpose  of  acquiring  a  standing  to  attack  the 
validity  of  a  judgment  entered  by  confession  against  her,  and 
which  the  plaintiff  in  the  attachment  believed  to  be  fraudulent 
and  confessed  for  the  purpose  of  defrauding  him  and  other 
bona  fide  creditors. 

The  bond  was  the  voluntary  obligation  of  the  defendants, 
and  by  its  means  the  status  of  the  plaintiff  was  entirely  changed. 
By  the  entry  of  the  bond  and  dissolution  of  the  attachment  the 
defendant  destroyed  the  only  standing  which  the  plaintiff  had 
to  contest  the  validity  of  the  judgment  entered  against  her, 
and  thereby  succeeded  in  effecting  a  sheriff's  sale  of  her  prop- 
erty without  interference  by  the  attaching  creditor. 

It  would  be  perversive  of  the  very  purpose  of  the  fraudulent 
debtor's  act  to  permit  her  now  to  set  up  her  own  fraud  in  re- 
lief of  a  recovery  on  the  bond. 

The  filing  of  the  bond  and  dissolution  of  the  attachment  re- 
leased the  goods  and  substituted  the  bond  therefor :  Gibbs  v. 
Bartlett,  2  W.  &  S.  29. 

The  bond  operates  as  a  substitute  for  the  property :  Stew- 
art V.  Wolf,  7  Atl.  Repr.  166. 

The  case  of  Scully  v.  KirkpaUick,  79  Pa.  824,  cited  by 
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appellants,  does  not  support  their  position.  It  decided  only 
that  where  the  condition  of  a  bond  becomes  impossible  of  per- 
formance by  an  act  of  God  that  the  obligation  is  discharged. 

Opinion  by  Rice,  P.  J.,  July  26, 1900: 

It  is  urged  that  the  creditor  gained  nothing  by  the  attach- 
ment of  the  debtor's  property  and  lost  nothing  by  the  dissolu- 
tion of  it ;  nor  did  tlie  debtor  gain  anjrthing  by  the  dissolution. 
Whether  or  not  the  debtor  gained  anything  in  the  end  by  the 
dissolution  we  cannot  say ;  but  it  is  very  evident  that  she  had 
some  purpose  to  serve  in  giving  a  bond,  and  that  she  got  all  the 
benefit,  which,  under  the  law,  could  accrue  to  her  from  that  act, 
namely,  the  release  of  her  goods  from  the  attachment.  Nor  is 
the  other  branch  of  the  appellant's  proposition  sound.  The 
attachment  gave  the  creditor  standing  on  distribution  of  the 
proceeds  of  the  sale  of  the  debtor's  property  to  contest  the  right 
of  the  execution  creditor  to  take  the  money.  In  order  to  re- 
cover on  the  bond  it  was  not  necessary  for  him  to  show  that  he 
could  have  successfully  attacked  the  prior,  execution.  The 
point  is  that  his  legal  right  to  be  heard  on  the  distribution  was 
taken  away  by  the  dissolution  of  the  attachment.  He  could 
no  longer  look  to  the  goods  or  to  the  fund  realized  by  their  sale 
but  must  look  only  to  the  bond. 

The  condition  of  the  bond  was  that  the  defendants  would 
surrender  the  property  or  pay  the  debt  if  judgment  should  be 
obtained  in  the  attachment.  Judgment  having  been  obtained, 
they  cannot  set  up  the  sale  of  the  goods  upon  a  prior  execution 
as  a  i-eason  why  they  should  be  released  from  their  obligation. 
They  provided  against  that  contingency  by  the  alternative  con- 
dition of  the  bond.  The  contention  that  they  were  discharged 
from  liability  because  performance  of  the  conditions  of  the  bond 
was  rendered  impossible  without  fault  on  their  part,  cannot  be 
sustained. 

Judgment  affirmed. 
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CommoDwealth  v.  litvitz. 

Argued  April  26,  1900.  Appeal,  No.  ,  April  T.,  1900,  by 
defendants,  in  suit  of  Commonwealth  of  Pennsylvania  for  use, 
etc.,  against  Lizzie  Litvitz  and  Isaac  Gelder,  from  judgment 
of  C.  P.  No.  2,  Allegheny  Co.,  in  favor  of  plaintiff  for  want  of 
a  suflBcient  aflBdavit  of  defense.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Affirmed. 
Opinion  by  Rice,  P.  J. 

D.  F.  Patterson^  with  him  J.  M.  Friedman^  for  appellants, 
Jos.  Stadtfeldy  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  26, 1900: 

It  was  stated  at  bar  that  the  same  judgment  was  to  be  entered 
in  this  case  as  in  Com.  v.  Litvitz,  ante,  p.  278.  For  the  reasons 
there  given  the  judgment  is  affirmed. 


Robb  V.  Railway  Company. 

Railroads^Ejection  of  passenger— Mileage  iicke^Cause  qf  action- 
Proximate  cause. 

A  passenger,  owner  of  an  exchange  mileage  ticket,  may  not  recover  in 
trespass  for  an  ejection  from  a  train  where  he  presented  the  mileage  ticket 
alone  without  the  necessaiy  exchange  ticket  called  for  by  the  contract. 
The  fact  that  he  could  not  procure  the  exchange  ticket  owing  to  negligent 
attendance  of  the  ticket  agent  does  not  entitle  the  passenger  to  claim  a 
passage  without  such  exchange  ticket  oontraiy  to  the  contract  and  he  may 
not  assign  his  ejection  from  the  car  as  a  cause  of  action,  of  which  ejection 
the  failure  to  furnish  the  ticket  was  not  the  proximate  cause. 

Contract— Railroad— Reasonable  regulations. 

A  railroad  company  may  make  all  reasonable  niles  regulating  special 
tickets  and  a  passenger  may  not  board  a  train  and  demand  a  passage  upon 
prasentation  of  a  contract  which  upon  its  face  denies  him  the  right  to  ti'ans- 
portation  unless  accompanied  by  further  evidence,  and  the  conductor  was 
within  the  limits  of  his  legal  duty  in  ejecting  him  after  opportunity  and  re- 
fusal to  pay  his  fare. 
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Ejection  from  irain^Measure  of  damages— Neglect  to  provide  exchange 
mileage  iickeis. 

Negligent  delay  in  furnishing  the  exchange  ticket  called  for  by  a  mile- 
age ticket  does  not  enlarge  the  contiuct  or  change  its  terms.  For  a  breach 
of  such  contract  the  suit  must  be  on  the  conti*aet  and  the  damages  meas- 
ured by  the  usual  rule  based  on  the  results  of  such  delay. 

Damages  for  ordinaiy  breach  of  contract  cannot  be  Inflated  at  will  by 
the  party  injured  illegally  boarding  a  train  and  inviting  an  ejection  there- 
from. 

Argued  April  25, 1900.  Appeal,  No.  109,  April  T.,  1900,  by 
defendant,  in  suit  of  C.  Robb  against  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company,  from  judgment  of  C.  P. 
No.  3,  Allegheny  Co.,  Feb.  T.,  1898,  No.  535,  on  verdict  for 
plaintiflf.  Before  RiCB,  P.  J.,  Beaver,  Orlady,  W.  W.  Por- 
ter and  W.  D.  Porter,  JJ.  Reversed.  Opinion  by  W.  D. 
PORTBR,  J. 

Action  of  trespass.    Before  Kennedy,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Defendant  submitted  among  others  the  following  point : 
[That  under  the  evidence  in  this  case  the  verdict  must  be  for 
defendant.     Answer:  Refused.]  [1] 

The  court  below  charged  the  jury,  inter  alia,  as  follows : 
[Now  if,  as  the  plaintiff  claims  here,  he  presented  this  ticket 
a  reasonable  length  of  time  at  the  ticket  office  before  the  train 
came,  time  reasonably  long  enough  for  the  agent  to  make  out 
this  other  ticket,  as  required  by  the  contract,  then  it  was  the 
duty  of  the  company  to  have  an  agent  there  in  the  ticket  office 
to  make  out  the  other  ticket  for  him,  to  enable  him  to  ride  to 
Burgettstown.  And  if  they  had  no  agent  there,  and  there  was 
a  sufficient  length  of  time  in  which  this  new  ticket  could  rea- 
sonably have  been  made  out,  if  the  agent  had  been  there  to  at- 
tend to  his  duty,  then  the  company  was  at  fault,  and  the  plain- 
tiff is  entitled  to  recover  in  this  action.]  [2]  .... 

[So  the  question  for  you  to  determine  is,  whether  there  was  a 
sufficient  time  for  the  agent  to  give  Mr.  Robb  this  new  ticket, 
after  he  presented  the  interchangeable  ticket  at  the  window ; 
whether  there  was  a  reasonably  sufficient  length  of  time  for  him 
to  make  out  the  new  ticket  to  enable  him  to  go  to  Burgetts- 
town ;  if  there  was,  then  it  was  the  duty  of  the  company  to  have 


Digitized  by 


Google 


284  ROBB  V.  RAILWAY  CO. 

Charge  of  Court.  [14  I^a.  Superior  Ct 

the  agent  there  for  the  purpose  of  making  the  ticket  out,  and 
if  he  was  not  there,  and  did  not  come  until  it  was  too  late  to 
make  out  the  ticket,  then  the  company  is  liable  in  this  action. 
But  if  Mr.  Robb,  as  the  company  claims,  did  not  reach  there  a 
sufl&cient  length  of  time  to  enable  the  agent  to  make  out  the 
new  ticket  for  him,  then  the  company  is  not  liable.  It  was  his 
duty  to  present  this  ticket  there,  and  give  the  agent  a  reason- 
able time  in  which  to  make  out  the  new  ticket.  There  is  a 
great  deal  of  red  tape  about  this  and  it  requires  some  little  time, 
as  the  agent  explains  to  you,  to  make  out  the  new  ticket,  count- 
ing the  number  of  miles,  and  the  making  out  by  him,  the  agent, 
of  the  new  ticket.  All  that  requires  some  time,  and  it  is  for 
you  to  say  whether,  under  this  testimony,  there  was  a  reasona- 
bly suflBcient  length  of  time  for  the  agent  to  make  out  the  new 
ticket,  after  Mr.  Robb  presented  this  at  the  window.  If  there 
was  it  was  the  duty  of  the  company  to  have  the  ticket  made  out 
for  him ;  but  if  there  was  not,  if  Mr.  Robb  did  not  present  it  a 
sufl&cient  length  of  time  for  the  agent  to  reasonably  make  out 
this  new  ticket,  he  cannot  recover  in  this  action  and  your  ver- 
dict must  be  for  the  defendant.]  [3]  .... 

[If  you  should  find  that  there  was  time,  and  that  there  was 
no  agent  there  to  make  out  this  ticket,  or  in  other  words,  under 
the  instruction  I  have  given  you,  if  you  should  find  the  com- 
pany is  liable,  then  the  measure  of  damages  will  be  what  you 
will  consider  a  fair  compensation  or  allowance  to  this  man  for 
the  inconvenience  of  being  put  off  the  train,  and  the  mortifica- 
tion and  the  humiliation  to  which  he  was  subjected  by  reason  of 
being  put  off  the  train.  There  is  to  be  no  recovery  or  allow- 
ance for  any  loss  of  time  to  this  man,  or  loss  of  engagements, 
or  anything  of  that  kind,  because  no  testimony  has  been  offered 
to  show  that  he  lost  any  time  or  lost  any  engagement.  .  •  . 
There  is  no  measure  that  I  can  give  you,  it  is  solely  for  you  to 
determine  what  will  be  a  fair  compensation  or  allowance  to 
him  for  this  inconvenience,  humiliation  and  mortification ;  thsxt 
will  be  your  verdict  in  favor  of  the  plaintiff,  if  you  should  find, 
under  the  instructions  I  have  given  you,  that  the  company  failed 
to  discharge  its  duty  in  not  having  the  agent  there,  as  claimed 
by  the  plaintiff,  to  make  out  the  new  ticket  for  him.]  [4] 

Verdict  and  judgment  for  plaintiff  for  $400.  Defendant 
appealed. 
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Error%  assigned  were  (1)  refusal  of  binding  instructions  for 
defendant.  (2-4)  to  portions  of  the  judge's  charge,  reciting 
same. 

W.  S.  Dahell^  with  him  Scott  ^  Gordon^  for  appellant. — 
That  a  railroad  company  has  the  right  not  only  to  impose  rea- 
sonable regulations  as  to  the  amount  of  fare  required,  the  time, 
place  and  mode  of  payment,  but  also  to  sell  tickets  under  ex- 
press conditions  limiting  the  passenger's  privileges  thereunder, 
is  beyond  question :  4  Elliott  on  Railroads,  sec.  1598 ;  Reese  v. 
Railroad  Co.,  181  Pa.  422 ;  Dietrich  v.  Railroad  Co.,  71  Pa.  432. 

As  a  general  rule,  the  passenger's  ticket  is  the  only  evidence, 
as  between  him  and  the  conductor,  of  his  right  to  transporta- 
tion. He  must  produce  it  when  demanded,  and  if  he  has  no 
ticket  or  fails  to  exhibit  it  in  accordance  with  the  rules  of  the 
company  and  refuses  to  pay  fare  he  may  be  expelled :  4  Elliott 
on  Railroads,  sec.  1694. 

This  rule  seems  to  be  well  settled,  not  only  by  our  own  su- 
preme court,  but  by  the  great  weight  of  authorities :  Reese  v. 
P.  R.  R.,  181  Pa.  422. 

Probably  the  leading  cases  on  the  subject  are  Pouilin  v.  C. 
P.  R.  R.,  62  Fed.  Rep.  197,  and  Frederick  v.  R.  R.,  87  Mich. 
842. 

W.  A.  Hudson^  for  appellee.— While  it  is  true  that  the  rail- 
road company  in  the  sale  of  tickets  like  the  one  in  question  has 
a  right  to  prescribe  reasonable  rules  and  regulations  for  the 
conduct  of  its  business,  yet  when  the  same  company  accepts 
the  ticket  itself  in  place  of  a  continuous  passage  ticket  described 
in  the  contract,  the  said  plaintiff  had  a  right  to  presume  when 
he  entered  the  train  that  the  ticket  which  he  tlien  had  was  a 
good  and  valid  ticket,  would  be  accepted  in  payment  of  his 
fare,  and  thereby  became  a  passenger  and  should  be  treated  as 
such :  Lake  S.  Ry.  v.  Greenwood,  79  Pa.  878 ;  Railroad  Co.  v. 
Bambrey,  2  Monaghau,  109 ;  16  Atl.  Repr.  67. 

Opinion  by  W.  D.  Poetbb,  J.,  July  26, 1900 : 
The  plaintiff  had  purchased,  at  the  oflSce  of  the  Pennsyl- 
vania company  at  Wellsville,  Ohio,  an  interchangeable  1,000 
mile  rebate  exchange  ticket,  issued  by  the  Central  Passenger 
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Association,  which  was  exchangeable  for  tickets  over  the  lines 
of  the  companies  designated  in  the  contract,  one  of  which  was 
the  defendant  company.  The  Central  Passenger  Association 
represented  a  number  of  separate  and  distinct  railroad  com- 
panies operating  independent  lines;  among  the  companies  com- 
posing the  association  were  the  Lake  Shore,  Michigan  Central 
and  Pennsylvania  lines.  The  interchangeable  mileage  tickets 
in  question  were  sold  by  the  various  companies  at  their  ticket 
offices,  to  all  persons  who  desired  to  purchase,  the  company 
selling  acting  as  the  agent  for  the  other  lines  in  so  far  as  the  so- 
called  ticket  was  available  to  procure  transportation  on  such 
lines.  The  price  at  which  these  mileage  books  were  sold  was 
$30.00,  but  the  contract  contained  a  provision  that  "if  the 
ticket  was  used  in  its  entirety  and  exclusively  by  the  lawful 
owner,  and  that  fact  stated  by  the  record  pertaining  thereto, 
a  rebate  of  $10.00  would  be  paid,  provided  the  cover  was  prop- 
erly certified  and  returned  to  the  mileage  ticket  bureau  of  the 
Central  Passenger  Association,  Chicago,  111.,  within  eighteen 
months  from  the  date  of  its  issue.*'  This  was  a  reduced  rate 
of  fare,  available  to  all  who  desired  to  purchase  this  contract 
concerning  transportation,  and  was  a  sufficient  consideration 
to  support  the  covenants  of  the  contract,  entered  into  by  the 
purchaser,  imposing  limitations  and  regulations  as  to  the  man- 
ner in  which  the  right  of  carriage  was  to  become  available. 
The  covenants  contained  in  this  interchangeable  mileage  book 
which  are  material  to  the  consideration  of  this  case  are  con- 
tained in  the  following  paragraphs  of  the  contract,  signed  by 
the  plaintiff :  "  1.  The  original  purchaser,  whose  signature  is 
fixed  to  the  contract  bearing  the  same  form  and  number  as 
this  ticket,  and  who  is,  therefore,  the  only  lawful  owner  here- 
of, is  entitled  to  receive  1,000  miles  of  transportation  in  ex- 
change tickets  over  the  lines  named  in  back  cover,  under  the 
local  regulations  and  subject  to  all  of  the  conditions  of  the  con- 
ti-act."  *^2.  This  mileage  ticket  will  not  be  honored  on  the 
train  or  in  checking  baggage,  but  must  be  presented  at  the 
ticket  office  by  its  original  purchaser  and  lawful  owner,  and 
there  exchanged  for  a  continuous  passage  ticket,  which  will 
be  honored  in  checking  baggage  and  for  passage  when  pre- 
sented in  connection  with  this  mileage  ticket."  "  ?•  In  con- 
sideration of  the  rebate  to  be  paid  to  the  original  purchaser 


Digitized  by 


Google 


BOBB  V,  RAILWAY  CO.  287 

282,  (1900).]  Opinion  of  the  Court. 

and  lawful  owner  of  this  ticket,  he  or  she  agrees  to  sign  his 
or  her  name  to  the  contract,  and  to  the  mileage  stub  and  ex- 
change ticket  when  requested  to  do  so  by  the  agent  or  con- 
ductor of  any  line  named  hereon.  8.  This  ticket  must  be 
presented  to  conductor  with  the  exchange  ticket  received  from 
the  ticket  agent.  An  excht^nge  ticket  will  not  be  accepted  for 
passage  unless  it  is  accompanied  by  the  mileage  ticket  upon 
which  it  was  issued." 

The  plaintiff  on  January  11,  1898,  being  at  Collier  station, 
on  the  line  of  the  defendant  company,  presented  his  Central 
Passenger  Association  interchangeable  mileage  ticket  to  the 
ticket  agent,  surrendered  the  necessary  number  of  coupons  and 
obtained  an  exchange  ticket  westward  to  New  Cumberland 
junction,  intending  to  take  an  express  train  eastward  from  that 
point  which  did  not  stop  at  Collier  station.  The  train  upon 
which  the  plaintiff  arrived  at  New  Cumberland  junction  was 
due  there  one  minute  after  the  express  train  going  eastward, 
which  plaintiff  intended  to  take,  would  have  arrived  if  it  had 
been  on  time,  but  the  express  train  was  behind  time  and  did 
not  arrive  until  a  few  minutes  later.  The  plaintiff  testified 
that  he  immediately  went  to  the  ticket  office  and  found  the 
ticket  window  open  but  no  person  inside  the  office.  He  there 
presented  his  mileage  book,  but  there  was  no  person  to  furnish 
him  with  an  exchange  ticket.  He  then  went  to  the  door  and 
saw  a  number  of  men  on  the  platform  and  again  returned  to 
the  window  of  the  ticket  office.  After  he  bad  thus  been  wait- 
ing some  time,  the  ticket  agent  came  in  and  thereupon  the 
plaintiff  tendered  his  mileage  book  and  demanded  an  exchange 
ticket,  whereupon  the  ticket  agent  said :  "  I  can't  give  you  a 
ticket  off  that  now;  I  haven't  got  time.  There  is  the 
train  has  whistled."  The  plaintiff  replied,  "  I  have  been  here 
time  enough  to  get  half  a  dozen  tickets  and  nobody  here  to 
give  me  a  ticket  and  the  window  open  for  doing  business." 
The  ticket  agent  repeated,  "  I  can't  help  that ;  I  haven't  got 
time ;  I  can't  give  you  a  ticket."  The  plaintiff  then  said :  "  I 
am  going  on  that  train  anyway."  Plaintiff  did  get  onto  the 
train  without  a  ticket.  After  the  train  was  under  way,  when 
the  conductor  in  making  his  rounds,  reached  the  plaintiff  the 
latter  presented  his  interchangeable  mileage  book.  The  conduc- 
tor informed  him  that  he  could  not  accept  this  mileage  book  on 
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the  train.  The  plaintiff  said,  '*  I  cannot  help  that ;  here  is  my 
fare.  I  have  $30.00  invested  in  this  book ;  my  fare  is  paid  at 
two  cents  a  mile,  and  I  don't  propose  to  pay  three  cents  a  mile 
when  my  fare  is  already  paid  at  two  cents  a  mile."  The  con- 
ductor refused  to  accept  the  mileage  book  and  demanded  that 
the  plaintiff  pay  his  fare,  which  the  latter  refused  to  do.  The 
conductor  notified  him  that  unless  he  paid  his  fare  he  would 
have  to  put  him  off,  but  the  plaintiff  still  declined  to  pay  fare. 
When  the  train  arrived  at  Collier  station  it  was  stopped  and 
the  conductor  motioned  for  the  plaintiff  and  said  tins  was  the 
place  to  get  off,  and  thereupon  the  plaintiff  left  the  train  and 
subsequently  brought  this  action  in  trespass  to  recover  damages 
for  the  alleged  wrongful  expulsion  from  the  train.  The  agent 
of  the  defendant  company  at  New  Cumberland  junction  testi- 
fied that  there  was  only  three  minutes'  time  between  the  de- 
parture of  the  train  by  which  the  plaintiff  arrived  and  the  ar- 
rival of  the  east-bound  express  train,  on  which  plaintiff  wished 
to  depart,  and  that  he,  the  agent,  was  busily  engaged  in  taking 
care  of  the  baggage  and  mail  matter  which  had  come  in  upon 
the  same  train  with  the  plaintiff,  and  further,  that  it  required 
considerable  time  to  make  out  the  exchange  tickets  required 
under  the  mileage  book  contract,  and  that  he  did  not  have 
sufficient  time  to  make  out  such  ticket. 

The  learned  court  below  was  of  opinion  that  the  whole  case 
depended  upon  whether  there  was,  after  the  moment  when  the 
plaintiff  first  presented  his  mileage  book  at  .the  ticket  office,  a 
sufficient  time  to  have  made  out  an  exchange  ticket  prior  to 
the  actual  arrival  of  the  train,  if  the  ticket  agent  bed  been  actu- 
ally at  his  window.  The  language  of  the  learned  judge  was : 
"  So  the  question  for  you  to  determine  is  whether  there  was  a 
sufficient  time  for  the  agent  to  give  Mr.  Robb  this  new  ticket, 
after  he  presented  the  interchangeable  ticket  at  the  window; 
whether  there  was  a  reasonably  sufficient  length  of  time  for  him 
to  make  out  the  new  ticket  to  enable  him  to  go  to  Burgettstown ; 
if  there  was,  then  it  was  the  duty  of  the  company  to  have  the 
agent  there  for  the  purpose  of  making  the  ticket  out,  and  if  he 
was  not  there,  and  did  not  come  until  it  was  too  late  to  make 
out  the  ticket,  then  the  company  is  liable  in  this  action."  This 
portion  of  the  charge  and  the  refusal  of  the  court  to  grant 
the  prayer  of  the  defendant  for  a  binding  instruction,  coyer 
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all  the  assignments  of  error.  The  jury  having  found  that  there 
was  a  reasonably  sufficient  time  to  have  made  out  such  an  ex- 
change ticket  after  the  presentation  of  the  mileage  book  at  the 
ticket  office,  we  must  assume  that  there  was  a  breach  of  the 
contract  entered  into  by  the  agent  of  the  defendant  company, 
on  its  behalf,  to  furnish  an  exchange  ticket  good  for  transporta- 
tion over  its  lines.  The  rights  of  the  plaintiff  under  such  cir- 
cumstances did  not  involve  any  regulation  of  the  company  or  a 
lack  of  knowledge  thereof  by  the  plaintiff,  and  are  not  to  be  de- 
termined by  the  same  principles  which  governed  in  Railway 
Company  v.  Greenwood,  78  Pa.  373.  The  plaintiff  fully  under- 
stood his  rights  under  the  contract  which  he  had  signed  and 
was  not  deceived  as  to  the  character  of  the  ticket  which  he  held 
by  the  mistake  of  any  agent  of  the  defendant  compmy,  and  for 
that  reason  the  case  of  The  RaQroad  v.  Bambrey,  2  Monaghan, 
109,  does  not  apply.  No  rule  or  regulation  of  the  company, 
limiting  tlie  rights  of  the  plaintiff  under  the  express  terms  of 
his  contract,  was  invoked  by  the  conductor  when  he  expelled 
the  plaintiff  from  the  train.  The  rights  of  the  plaintiff  are  to 
be  determined,  therefore,  under  the  express  terms  of  his  con- 
tract. The  breach  of  the  contract,  if  there  was  any,  involved 
in  the  failure  of  the  ticket  agent  to  make  out  an  exchange  ticket 
in  time,  consisted  simply  in  the  failure  to  furnish  that  exchange 
ticket.  The  result  of  the  failure  to  furnish  the  exchange  ticket 
was  that  the  plaintiff  could  not  avail  himself  of  the  advantages 
to  be  derived  from  using  his  mileage  book  upon  that  journey. 
If,  because  of  such  failure  to  f uiiiish  an  exchange  ticket,  he  was' 
compelled  to  wait  until  the  next  train  in  order  to  use  his  mileage 
book,  the  measure  of  damages  would  be  the  delay  wliich  re- 
sulted from  the  bi'each  of  the  contract.  As  soon  as  the  breach 
of  contract  occurred  it  was  the  duty  of  the  plaintiff  to  take  such 
steps  as  reasonable  care  and  foresight  require,  under  the  circum- 
stances, to  prevent  an  undue  inflation  of  the  damages  arising 
from  the  breach.  If  it  was  necessary  that  he  should  proceed 
by  the  train  which  was  then  approaching,  he  could  buy  a  gen- 
eral passenger's  ticket;  or,  if  he  did  not  have  time  to  do  that, 
he  could  take  the  train  and  pay  his  fare ;  in  either  of  which 
cases  the  measure  of  damages  would  be  the  additional  expen- 
diture involved  in  making  the  journey  in  this  way.  The  fail- 
ure of  the  company  to  furnish  an  exchange  ticket,  because  of  the 
Vol.  XIV — 19 
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neglect  of  the  ticket  agent  to  be  at  his  window,  did  not  enlarge 
the  contract  nor  change  its  terms ;  if  the  plaintiff  was  injured 
he  had  his  right  of  action,  but  he  still  remained  bound  by  every 
covenant  into  which  he  had  entered.  The  right  of  a  railroad 
company  to  make  reasonable  regulations,  not  only  as  to  the 
amount  of  fare,  but  as  to  the  time,  place  and  mode  of  payment, 
is  unquestionable.  This  right  includes  the  right  to  refuse  al- 
together to  carry  without  the  previous  procurement  of  a  ticket. 
And  so  such  a  company  has  the  right  to  make  a  regulation  that 
special  tickets  only  shall  entitle  the  holder  to  transportation  by 
certain  trains.  They  have  the  power  to  make  a  regulation 
that  excursion  or  special  tickets  shall  only  be  available  for 
transportation  upon  particular  trains  and  subject  to  peculiar 
conditions,  which,  if  not  complied  with,  would  warrant  an  ex- 
pulsion of  the  passenger:  Railway  Company  v.  Rosenzweig, 
113  Pa.  519 ;  Reese  v.  Penna.  R.  Co.,  131  Pa.  422.  A  contract 
is  made  between  the  parties  when  the  passenger  purchases  his 
ticket.  The  ticket  may  not  embody  the  whole  contract,  which 
must  be  gathered,  so  far  as  not  expressed,  from  the  rules  and 
regulations  of  the  company  in  running  its  trains;  but  so  far  as 
the  terms  of  the  contract  are  expressed,  they  are  binding  not 
only  upon  the  railroad  company  but  upon  the  passenger.  When 
his  contract,  under  the  circumstances  under  which  he  attempts 
to  use  it,  does  not  give  him  the  right  to  ride,  the  company  may 
lawfully  eject  him  in  a  proper  manner  and  at  a  proper  place : 
Dietrich  v.  Penna.  R.  Co.,  71  Pa.  432 ;  Railway  Company  y. 
Clark,  72  Pa.  231.  In  this  case  the  mileage  ticket  or  contract 
which  the  plaintiff  presented  to  the  conductor,  and  upon  which 
he  now  brings  this  action,  declared  upon  its  face  that  it  was  not 
within  itself  a  contract  of  carriage.  The  plaintiff  when  he 
boarded  the  train  knew  that  his  contract  contained  this  pro- 
vision, viz :  "  This  mileage  ticket  will  not  be  honoi'ed  on  the 
train,  nor  in  checking  baggage."  He  knew  that  this  mileage 
book  must  be  presented  in  connection  with  an  exchange  ticket, 
and  he  knew  that  if  the  conductor  of  the  train  permitted  him 
to  ride  to  his  destination,  he  would  be  violating  his  duty.  The 
presumption  that  the  plaintiff  knew  the  contents  of  the  contract 
which  he  had  signed  is  conclusive,  but  the  plaintiff  testified 
that  he  had  already  used  the  book  in  the  manner  required  by 
the  contract  at  Collier  station,  and  that  he  had  again  demanded 
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an  exchange  ticket  at  New  Cumberland  junction,  so  that  it  is 
not  necessary  to  rely  upon  the  mere  presumption  of  his  knowl- 
edge. The  provisions  of  section  7  of  the  contract,  with  regard 
to  the  passenger  signing  the  mileage  stub  and  exchange  ticket 
when  required  by  the  ticket  agent  or  the  conductor,  were  for 
the  purpose  of  identification  of  the  passenger  as  tlie  person  who 
was  the  original  purchaser  of  the  ticket.  All  these  provisions 
for  the  identification  of  the  passenger  who  presented  himself  as 
the  person  who  had  originally  purchased  the  ticket,  were  for 
the  purpose  of  making  up  the  lecord  referred  to  in  the  6th  sec- 
tion of  the  contract,  in  order  to  determine  whether  or  not  the 
holder  of  the  ticket  was  entitled  to  the  $10.00  rebate,  upon  the 
return  of  the  cover  of  the  ticket  after  the  mileage  had  been  used. 
The  question  is,  therefore,  simply  upon  a  breach  of  the  con- 
tract for  carriage,  and  depends  upon  its  terms.  If  the  con- 
tract upon  which  the  plaintiff  relies  was  not  in  itself  a  contract 
for  carriage,  then  he  is  not  entitled  to  recover  in  the  present 
action,  nor  for  the  injury  of  which  he  complains.  Stress  is 
laid  on  the  fact  testified  to  by  plaintiff  that  he  had  been  per- 
mitted to  ride  from  the  outer  station  at  Steubenville,  where 
there  was  no  ticket  office  to  Collier  station  without  fii-st  ob- 
taining an  exchange  ticket.  This  is  directly  in  the  teeth  of  the 
written  agreement  and  could  not  operate  to  extend  and  free  from 
all  restrictions  the  rights  of  the  plaintiff  thereunder.  If  one 
conductor  violated  his  duty  by  permitting  the  plaintiff  to  ride 
upon  the  faith  of  his  mileage  book  alone,  that  clearly  could  not 
bind  all  the  conductors  upon  the  other  trains  of  the  road : 
Beebe  v.  Ayres,  28  Barb.  278 ;  Dietrich  v.  Railroad  Company, 
supra.  If  the  plaintiff  had  shown  a  regulation  of  the  company 
authorizing  the  use  of  his  mileage  book  in  the  manner  in  which 
he  attempted  to  use  it,  under  the  circumstances  in  which  he 
was  placed,  he  would  have  had  a  right  to  board  the  train,  and 
would  have  had  standing  to  maintain  his  action.  In  the  ab- 
sence of  such  evidence  he  is  thrown  upon  his  contract,  and  the 
terms  it  imports  or  recognizes  as  the  evidence  of  his  right  of 
transit  over  the  defendant's  road.  The  contract  upon  its  face 
denies  him  the  right  to  transportation  unless  accompanied  by 
other  and  further  evidence.  It  was  not  a  contract  for  carriage 
in  any  sense  of  the  word,  although  it  was  a  contract  concern- 
ing transportation.     The  agreement  of  the  railroad  company 
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was  to  furnish  exchange  tickets  over  its  lines,  subject  to  all 
the  conditions  of  the  contract,  and  the  mileage  book  was  not 
to  be  honored  on  tlie  train,  nor  in  checking  baggage.  The  ob- 
taining of  the  exchange  ticket  and  exhibition  of  it  to  the  con- 
ductor was  a  condition  precedent  to  the  plaintiff's  right  to  ride. 
He  knew  this  fact  when  he  took  his  seat  in  the  car.  The  con- 
ductor very  properly  declined  to  permit  the  plaintiff  to  ride 
unless  he  produced  an  exchange  ticket,  but  he  did  not  arbitra- 
rily expel  the  plaintiff  from  the  train  without  giving  him  an  op- 
portunity to  pay  his  fare.  When  the  conductor  offered  the 
plaintiff  the  alternative  of  paying  fare  or  leaving  the  train,  the 
latter  elected  to  leave  the  train,  and  now  seeks  to  recover  dam- 
ages in  an  action  of  trespass,  because  of  the  failure  of  the  com- 
pany to  furnish  him  an  exchange  ticket.  He  knew  before  he 
boarded  the  train  that  an  exchange  ticket  was  required;  he 
knew  that  he  had  no  exchange  ticket ;  yet  he  determined  to 
take  the  chances,  declined  to  pay  his  fare  and  was  very  prop- 
erly expelled  from  the  train.  It  may  be  true  that  the  company 
had  violated  its  contract  in  failing  to  furnish  the  exchange 
ticket,  but  that  was  not  the  proximate  cause  of  this  plaintiff's 
expulsion  from  the  train  ;  his  own  voluntary  act  in  boarding 
the  train,  with  full  knowledge  of  the  conditions,  intervened  and 
exposed  him  to  a  humiliation,  which  by  refusing  to  pay  his 
fare  be  pressed  to  the  utmost  limit.  Damages  for  an  ordinary 
breach  of  contract  cannot  be  inflated  at  will  by  the  party  in- 
jured in  this  manner.  There  was  no  evidence  of  any  damage 
sustained  by  plaintiff  other  than  the  mere  order  to  leave  the 
train  and  compliance  therewith. 

We  are  of  opinion  that  the  request  of  the  defendant  for  a 
binding  instruction  ought  to  have  been  affirmed,  and  the  judg- 
ment is  reversed. 
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Municipal  liens— Police  power— Construction  of  sidewalks. 
Assessments  for  the  construction  of  sidewalks  are  distinctly  referable 
to  the  power  of  police,  and  are  not  dependent  upon  the  taxing  power, 
hence  it  is  not  material  to  the  right  of  lien  whether  property  is  rural  or 
Qfban. 

MunieipcU  liens— Grading  sidewalks. 

There  is  no  legislative  authority  authorizing  municipal  authorities  to 
impose  upon  property  owners  the  burden  of  gi'ading  sidewalks  to  meet 
substantial  changes  in  the  grade  of  the  caitway,  and  it  has  been  decided 
that  an  assessment  against  abutting  property  for  the  grading  of  the  foot- 
way cannot  be  sustained.  Stoelton  Boraugh  v.  Booser,  162  Pa.  630. 

Municipal  liens— Grading  streets— Rural  districts— Remedy  in  act  of  IS91. 

In  grading  streets  through  rural  districts  the  municipalities  have,  in  the 
Act  of  May  16,  1891,  P.  L.  75,  an  instrument  ready  fitted  to  their  hands 
for  the  collection  of  the  cost  of  the  work  from  property  benefited,  and  it 
is  not  necessary  that  they  should  seek  remedies  not  authorized  by  law,  or 
recover  upon  principals  of  doubtful  application  to  the  subject-matter. 

Argued  Oct.  6,  1898.  Appeal,  No.  28,  Oct.  T.,  1898,  by 
Vulcanite  Paving  Company,  in  suit  of  City  of  Philadelphia  to 
use  of  the  Vulcanite  Paving  Company  against  Chandler  Weaver 
and  John  W.  Dean,  owners,  from  judgment  of  C.  P.  No.  3,  Phila. 
Co.,  Dec.  T.,  1894,  No.  1054,  M.  L.  D.,  on  verdict  for  defend- 
ants. Before  Rice,  P.  J.,  Rerdeb,  Orlady,  Smith,  W.  W. 
Porter  and  W.  D.  Porter,  JJ.  Affirmed.  Opinion  by  W, 
D.  Porter,  J. 

Amicable  sci.  fe.  sur  municipal  lien  filed  by  plaintiff  for 
1300.76,  for  sidewalk  (excavation)  grading  of  Borbeck  street 
in  the  city  of  Philadelphia. 

It  appears  from  the  evidence  that  by  ordinance  of  select  and 
common  councils  of  the  city  of  Philadelphia,  approved  June  7, 
1893,  Borbeck  street  from  Oxford  road  to  a  point  about  160 
feet  northwest  of  "  C  "  street  was  authorized  to  be  opened. 

By  ordinance  of  select  and  common  councils  of  the  cit}'  of 
Philadelphia,  approved  on  February  17, 1894,  the  director  of 
the  department  of  public  works  of  the  city  of  Philadelphia  was 
authorized  and  directed  to  grade  Borbeck  street  from  Fillmore 
street  to  Oxford  road.    Said  ordinance  also  provided  that  the 
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property  owners  frontdng  on  said  street  should  grade  and  curb 
their  sidewalks. 

On  May  23, 1894,  the  city  of  Philadelphia  entered  into  a 
contract  with  the  Vulcanite  Paving  Company,  the  appellant, 
to  grade  the  street  as  established  by  law,  including  the  foot- 
way. The  appellant  agreed  to  excavate  and  grade  the  side- 
walk for  twenty-five  cents  per  cubic  yard,  and  to  accept  assess- 
ment bills  against  the  property  owners  fronting  on  this  street 
in  payment  thereof.  The  work  was  done  in  the  summer  of 
1894,  and  a  lien  filed  against  the  appellee.  Chandler  Weaver, 
for  $300.76.  Subsequently  the  lien  was  amended  by  changing 
the  description  of  the  property.  On  June  17,  1897,  the  name 
of  John  W.  Dean  was  suggested  of  record  as  one  of  the  present 
real  and  registered  owners.  An  amicable  scire  facias  was  filed 
on  June  17, 1897.  The  case  was  tried  before  a  jury  on  Octo- 
ber 26, 1897. 

Verdict  and  judgment  for  defendants.    Plaintiff  appealed. 

Error  amgned  was  in  charging  the  jury  as  follows:  **It 
seems  very  evident  that  this  is  farm  land,  and  that  this  is  a 
farming  neighborhood,  and  that  the  evidence  is  conclusive  that 
it  is  rural  or  farm  land  and  that  the  property  is  not  subject  to 
a  lien  for  such  improvements." 

Henry  F.  Walton^  with  him  John  K.  Andrew  for  appellant. — 
The  question  whether  defendant's  property  was  farm  land 
should  have  been  submitted  to  the  jury  under  proper  instruc- 
tions. The  burden  of  proof  that  the  land  was  rural  and  not 
ripe  for  city  improvements  was  on  the  defendant. 

There  is  a  complete  system  in  the  city  of  Philadelphia  for 
the  enforcement  of  municipal  claims  for  excavating  and  paving 
sidewalks  as  fully  appears  by  a  reference  to  the  various  acts  of 
assembly  relating  to  this  subject :  Act  of  March  24,  1806,  4 
Sm.  L.  232 ;  Act  of  April  16, 1838,  P.  L.  626  ;  Act  of  April  16, 
1840,  P.  L.  410,  sec.  9. 

All  the  powers  which  were  delegated  to  the  city  councils 
concerning  the  grading  and  paving  of  sidewalks  in  these  various 
acts  of  assembly  were  contained  in  the  consolidation  Act  of  Feb- 
ruary 2, 1864,  P.  L.  21.  sec.  1,  Ordinance  of  February  11, 1889 
Ord.  12,  and  Ordinance  of  July  3, 1893,  Ord.  334. 
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The  right  of  the  city  of  Philadelphia  to  charge  the  cost  of 
grading  and  excavating  sidewalks  under  these  acts  of  assembly 
is  indisputable.  This  contention  is  supported  in  the  case  of 
Borough  of  Chester  v.  Garland,  162  Pa.  91. 

In  Johnson  &  Freeman's  Appeal,  75  Pa.  96,  it  was  expressly 
stated  that  the  city  of  Philadelphia  had  power  to  direct  the 
grading,  curbing  and  paving  of  sidewalks  and  file  liens  for  the 
cost  against  the  abutting  lots :  Phila.  v.  Penna.  Hospital,  143 
Pa.  367. 

If  construction  of  sidewalks  is  a  police  regulation  which 
renders  the  property  owner  liable  for  the  cost  of  the  improve- 
ment, it  is  fair  to  conclude  that  the  digging  out  and  filling  in 
and  levelling  off  of  the  sidewalk,  which  is  necessary  for  the 
safety  of  pedestrians,  may  be  authorized  as  a  police  regulation. 
This  being  so  the  landowner  must  pay  for  the  improvement 
whether  any  special  benefits  accrue  to  him  or  not. 

The  act  of  1840  clothes  the  municipality  of  Philadelphia  with 
police  power  to  grade  sidewalks  in  the  townships  and  incorpor- 
ated districts  and  to  charge  the  cost  of  the  work  against  the 
property  owners. 

According  to  this  view  of  the  case  at  bar,  the  appellee  is 
liable  to  pay  for  the  grading  of  the  footway  in  front  of  his  prop- 
erty on  Borbeck  street,  even  if  the  land  through  which  the 
street  passes  is  of  a  rural  character.  The  street  having  been 
once  cut  ihi-ough,  the  power  of  the  city  is  absolute  in  deter- 
mining what  pathway  along  the  road  is  necessary  for  the  safety 
of  pedestrians. 

Jo9.  W.  Hunnckevy  for  appellees. — Laws  assessing  the  cost 
of  municipal  improvements  in  proportion  to  the  frontage  on  the 
street  applies  only  to  urban  property  and  not  to  rural  property. 
As  to  the  latter,  they  are  unconstitutional :  Washington  Av- 
enue, 69  Pa.  353 ;  Seeley  v.  City  of  Pittsburg,  82  Pa.  360 ; 
McKeesport  v.  Soles,  165  Pa.  628. 

The  owner  of  property  abutting  upon  a  new  street  of  a  bor- 
ough is  not  bound  to  pay  for  the  grading  of  the  footway  under 
the  Act  of  April  3, 1851,  P.  L.  320.  It  would  certainly  be  un- 
just  and  unequal  to  grade  the  public  driveway  at  the  public 
expense  and  then  compel  each  abutting  owner  to  grade  the 
public  footway  at  his  own  expense :  Steelton  Boro.  v.  Booser, 
162  Pa.  630. 
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Opinion  by  W.  D.  Porter,  J.,  July  26, 1900 : 
Borbeck  street  was  duly  opened  as  a  public  highway,  on  the 
natural  gfrade  of  the  surface,  through  the  lands  of  defendants, 
in  1893.  In  February,  1894,  an  ordinance  was  duly  passed 
authorizing  and  directing  the  proper  department  of  the  city 
government  to  grade  the  street  to  the  established  grade  of  the 
city,  and  construct  the  necessary  sewers  or  drains.  The  ordi- 
nance contained  this  provision,  viz. :  "  The  owners  of  property 
fronting  on  said  street  shall  grade,  curb  and  pave  their  side- 
walks." The  city  on  May  1,  1894,  before  any  contract  had 
been  let  for  grading  the  cartway,  served  a  notice  on  the  defend- 
ants to  grade  the  sidewalk.  On  May  23, 1894,  the  city  entered 
into  a  contract  with  the  use  plaintiff  for  the  gfrading  of  the 
street  from  building  line  to  building  line,  which  contract  con- 
tained this  provision :  "  Payments  for  grading  the  roadway  of 
the  said  street  shall  be  made  in  city  warrants,  drawn  on  the  city 
treasurer  by  the  chief  of  the  bureau  of  highways  ....  and 
payments  for  grading  the  footway  shall  be  made  in  assessment 
bills,  prepared  in  accordance  with  the  provisions  of  the  ordi- 
nance, approved  July  3, 1893."  The  ordinance  of  July  8, 1893, 
referred  to  provides :  "  Whenever  councils  shall  direct  the  grad- 
ing of  any  street  or  highway,  as  provided  in  section  1,  it  shall  be 
the  duty  of  the  director  of  the  department  of  public  works,  im- 
mediately upon  the  awarding  of  such  contract,  to  notify  the 
owners  of  property  on  each  side  of  said  street,  or  highway,  to 
grade  the  footways  of  full  width  to  the  established  grade  of 
the  city,  so  that  the  same  shall  be  unimpeded  and  safe  for  public 
travel,  and  in  case  of  neglect  or  refusal  of  said  owner  or  owners 
to  comply  with  the  said  notice  the  director  of  the  department  of 
public  works  shall  cause  the  work  to  be  done  under  the  con- 
tract aforesaid."  The  ordinance  further  provided  that  upon 
the  completion  of  the  work  the  director  should  be  authorized 
to  estimate  the  cost  and  expenses  for  the  grading  of  said  foot- 
ways, including  the  filling  of  slopes  necessary  to  retain  the  foot- 
ways, and  assess  such  cost  and  expense  against  the  properties 
in  front  of  which  the  work  had  been  done  in  the  name  of  the 
registered  owner  or  owners  thereof.  Under  the  terms  of  the 
contract  the  use  plaintiff  had  a  right  to  use  the  name  of  the  city 
in  filing  liens  and  collecting  the  claims.  In  grading  through 
the  lands  of  the  defendants  a  cut  of  from  three  to  five  feet  was 
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made  in  reducing  the  street  from  the  natural  to  the  established 
grade.  The  cartway,  for  which  the  city  was  to  pay  under  this 
contract,  was  thirty-four  feet  wide.  The  sidewalks  on  each  side 
of  the  street  were  of  the  width  of  thirteen  feet,  making  the  total 
width  of  the  street  sixty  feet.  This  lien  was  filed  against  the 
property  of  defendants  to  recover  the  amount  of  the  cost  of  the 
excavation  in  reducing  that  part  of  the  street  within  the  side- 
walk line,  in  front  of  their  property,  from  the  natural  grade 
to  that  established  by  the  city. 

At  the  trial  the  defendants  produced  evidence  as  to  the  na- 
ture and  surroundings  of  the  properly  which  would  have  cer- 
tainly justified  the  finding  by  the  jury  that  the  property  was 
rural  in  character.  The  learned  court  below  was  led  to  the 
conclusion  that  this  evidence  was  so  overwhelming  and  clear 
that  it  was  for  the  court,  as  a  matter  of  law,  to  pass  upon  the 
character  of  the  land,  and  accordingly  withdrew  the  case  from 
the  consideration  of  the  jury  and  directed  a  verdict  in  favor  of 
the  defendants.  That  line  of  cases  which  followed  Washing- 
ton Avenue,  69  Pa.  862,  and  Seeley  v.  Pittsburg,  82  Pa.  860, 
has  so  firmly  established  that  the  foot-front  rule  for  the  assess- 
ment of  the  costs  of  municipal  improvements,  when  applied  to 
rural  property,  is  unconstitutional,  that  discussion  is  unnec- 
essary. The  question  whether  the  property  sought  to  be  charged 
is  urban  or  rural  is,  however,  usually  one  of  fact,  to  be  deter- 
mined by  the  jury:  McKeesport  v.  Soles,  165  Pa.  628;  178 
Pa.  363 ;  South  Chester  Borough  v.  Garland,  162  Pa.  91.  These 
cases  affect  only  the  manner  of  the  exercise  of  the  power  of 
taxation.  The  assessment  in  this  case  was  not  made  in  accord- 
ance with  the  terms  of  any  statute  authorizing  taxation ;  it  is 
not  pretended  that  the  benefits  were  ascertained  in  accordance 
with  the  foot-front  rule,  or  with  the  rule  based  upon  difference 
in  market  value  of  the  property  before  and  after  the  improve- 
ment. The  assessment  is  for  cost  of  the  work  done  imme- 
diately in  front  of  defendants'  land,  and,  in  the  absence  of 
statute  authorizing  such  assessment  and  the'  filing  of  a  liei 
therefor,  it  cannot  be  sustained  as  an  exercise  of  the  taxing 
power  of  the  municipality :  McKeesport  v.  Fidler,  147  Pa.  632 ; 
Fell  V.  Philadelphia,  81  Pa.  68 ;  Athens  Borough  v.  Carmerjs 
169  Pa.  426. 

The  liability  which  it  was  sought  to  impose  upon  the  prop- 
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erty  of  the  defendants  was  not  an  exercise  of  the  taxing  powers 
of  the  municipality,  and,  if  enforceable,  is  not  subject  to  the 
rule  that  the  limit  of  special  benefit  is  the  limit  of  liability  to 
special  assessment.  An  ordinance  requiring  lot  owners  to  con- 
struct sidewalks  and  keep  the  same  in  repair  is  a  police  regula- 
tion, and  is  not  based  on  the  right  to  subject  property  to  local 
taxation.  Such  an  ordinance,  if  within  the  limits  of  municipal 
authority,  imposes  upon  the  property  owner  a  duty,  the  neglect 
of  which  creates  a  liability,  if  founded  upon  statutory  warrant 
Assessments  for  the  construction  of  sidewalks  are  distinctly 
referable  to  the  power  of  police,  and,  not  being  dependent  upon 
the  taxing  power,  it  was  not,  in  this  case,  material  whether  the 
property  was  rural  or  urban:  Wilkinsburg  Boro.^vl  Home  for 
Aged  Women,  131  Pa.  109 ;  Philadelphia  v.  The  Penria.  Hos- 
pital, 143  Pa.  367;  Pittsburg  v.  Daly,  5  Pa.  Superior  Ct.  528; 
Cooley  on  Taxation,  398 ;  Borough  of  Greensburg  v.  Young, 
58  Pa.  280  ;  Johnson  and  Freeman's  Appeal,  75  Pa.  96. 

The  weakness  of  plaintiff's  case  consisted  not  in  the  charac- 
ter of  the  property  which  it  was  attempted  to  charge,  but  in 
the  lack  of  authority  to  assess  any  property,  in  the  manner  here 
proposed,  for  the  cost  of  such  work  as  that  covered  by  this 
assessment.  The  delegation  of  the  police  power,  to  impose 
upon  property  owners  duties  such  as  those  attempted  to  be 
exacted  of  these  defendants,  must  come  from  the  common- 
wealth. 

Many  acts  of  assembly  have  been  passed  which  invested  the 
city  of  Philadelpliia  with  power  to  regulate  its  streets  and 
highways,  but  those  which  have  a  bearing  upon  the  question 
now  under  consideration,  as  cited  by  counsel  and  discovered 
by  our  own  researches,  are  not  numerous.  The  act  of  March  26, 
1805, 4  Sm.  L.  232,  authorized  the  city  to  make  ordinances,  and 
among  other  things  provided,  that:  ''Whenever  the  cartway  of 
any  street,  court  or  other  passage  shall  be  regfulated,  shaped  and 
formed,  or  when  so  formed  and  laid  with  gravel  or  other  hard 
substance,  in  either  of  those  cases  the  owners  of  the  several  lots 
which  are  bounded  upon  or  adjoining  any  such  street,  court  ot 
other  passage  shall  be  obliged  to  form  or  shape  or  lay  with 
hard  substance  or  gravel  the  respective  footways  opposite  to 
their  several  lots,  in  such  manner,  at  such  time,  and  under  such 
penalties  as  shall  be  directed  by  the  said  ordinances."     The 
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meaning  of  the  words  '^form  or  shape"  in  this  enactment,  as 
gathered  from  the  whole  section  of  the  statute  of  which  it 
forms  a  part,  is  to  construct  or  make,  to  give  form  or  shape. 
This  manisfestly  refers  to  an  existing  grade,  and  there  is  noth- 
ing in  the  act  which  would  wan'ant  us  in  holding  that,  by  force 
thereof,  propei-ty  owners  were  to  be  subjected  to  a  charge  for 
grading  their  sidewalks  to  the  lines  of  a  new  street.  When 
the  existing  cartway  was  put  in  good  condition  property  owners 
were  to  be  requii^ed  to  put  their  sidewalks  into  proper  form 
and  shape.  Whatever  meaning  is  to  be  given  to  the  words  in 
question,  it  is  clear  that  the  cartway  was  to  be  first  shaped  and 
formed,  and  it  was  only  where  there  was  a  cai-tway  in  that  con- 
dition that  property  owners  could  be  compelled  to  proceed  to 
improve  the  sidewalks.  The  ordinance  under  which  the  pres- 
ent improvement  was  undertaken  required  the  property  owners 
to  grade  the  sidewalk  before  the  cartway  was  "shaped  or 
formed," — graded.  For  this  no  warrant  can  be  found  in  the 
act  of  1805. 

.  The  Act  of  April  16, 1838,  P.  L.  626,  authorized  the  coun- 
cils of  the  city  "to  make  rules  and  regulations  for  the  better 
regulation  of  porches,  porticoes,  benches,  doorsteps,  etc.,  or 
other  device  or  thing,  projecting  over,  under,  into  or  otherwise 
occupying  the  sidewalks,  or  other  portion  of  any  of  the  streets, 
lanes  and  alleys ;  in  relation  to  boxes,  etc.,  placed  on  said  foot- 
ways; ....  and  at  the  expense  of  the  owner  or  owners  of  the 
property  adjoining  to  regulate  grade,  pave  and  repave,  curb  and 
recurb,  the  said  footways  or  sidewalks ;  .  .  .  .  and  the  same  to 
enforce  by  suitable  penalty  or  penalties,  and  the  expense  of 
paving  and  repaying,  curbing  and  recurbing,  a3  aforesaid,  shall 
be  recoverable  before  any  alderman  of  said  city,  or  before  any 
court  having  jurisdiction,  in  the  same  manner  as  debts  of  like 
amount  are  by  law  recoverable."  If  the  claim  of  the  appellant 
can  be  sustained,  it  must  be  by  virtue  of  this  enactment.  The 
power  thus  granted  to  the  municipality  to  regulate  sidewalks 
is  to  be  restrained  only  by  the  constitution  and  laws  of  the  com- 
monwealth, and  common  law,  which  requires  the  by-laws  of  a 
corporation  to  be  reasonable  and  not  a  burden  without  some 
fair  equivalent.  It  was  clearly  the  intention  of  this  legislation 
to  confer  upon  the  city  the  power  to  regulate  the  sidewalks  of 
existing  streets,  and  the  authority  which  it  conferred  to  regu- 
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late,  grade  and  pave  sidewalks,  at  the  expense  of  owners,  is  not 
to  be  enlarged  beyond  the  legitimate  terms  of  the  grant.  The 
grading  here  referred  to  is  only  such  as  is  incidental  to  the 
sidewalk,  as  distinguished  from  the  general  grade  of  the  street. 
Under  the  terms  of  this  enactment  the  city  would,  undoubtedly, 
have  the  power  to  ordain  a  reasonable  regulation  as  to  the  height 
of  the  sidewalk  above,  or  its  depth  below,  the  grade  of  the 
street,  or  that  footways  should  slope  towards  the  street^  or  that 
they  should  have  foundations  of  a  certain  character  and  be  con- 
structed in  a  certain  manner.  Where  the  established  grade  of 
the  street  is  at  the  natural  surface  grade  of  the  cartway,  it 
might,  under  some  circumstances,  be  held  reasonable  to  require 
lot  owners  to  make  the  sidewalks  conform  to  that  level,  but 
that  it  is  not  now  necessary  to  decide.  The  act  does  not  war- 
rant the  city  in  imposing  upon  lot  owners  the  burden  of  grad- 
ing the  sidewalks  in  front  of  their  property,  in  order  to  meet  a 
change  of  conditions  resulting  from  the  act  of  the  city  in  cut- 
ting down  or  filling  up  the  cartway.  That  it  was  not  the 
intention  of  the  legislature  to  impose  upon  property  owners 
the  burden  of  grading  sidewalks  to  meet  substantial  changes 
in  the  grade  of  the  cartway,  made  by  the  city,  seems  manifest 
The  grading  of  the  sidewalk  which  the  city  was  authorized  to 
do  was  the  ordinary  preparation  of  the  surface  to  receive  the 
pavement.  It  is  clear  that  what  the  legislature  here  author- 
ized was  intended  only  to  meet  some  trifling  expenditure,  for, 
while  the  work  is  to  be  done  at  the  expense  of  the  property 
owner,  we  find  that  when  the  remedy  for  the  collection  thereof 
was  given  the  legislature  left  the  cost  of  grading  out  of  consid- 
eration, and  an  action  is  authorized  for  *'  the  expenses  of  pav- 
ing and  repaving,  curbing  and  recurbing,"  without  any  mention 
of  grading.  The  general  borough  law  of  1851,  P.  L.  320,  con- 
ferred upon  boroughs  the  power  "  to  I'equire  and  direct  the 
gfrading,  curbing,  paving  and  guttering  of  the  side  or  footwalks, 
by  the  owner  or  owners  of  the  lots  of  ground,  respectively, 
fronting  thei'eon,  in  accordance  with  the  general  regulations 
prescribed,'*  and,  in  the  succeeding  clause,  authorized  the  bor- 
ough, upon  failure  of  the  owner,  to  do  the  work  and  provided 
a  remedy  for  the  collection  of  the  expenses  thereof.  The 
powers  and  rights  conferred  by  this  legislation  were  certainly 
not  less  ample  than  those  with  which  we  now  have  to  deal.    It 
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was  held  by  Judge  McPhbrson,  in  an  opinion  which  was 
adopted  by  the  Supreme  Coui't,  that  when  a  borough  exercises 
its  discretion  and  decides  to  grade  a  street,  the  work  is  neces- 
sarily an  entirety,  and  the  whole  of  it  is  to  be  paid  for  accord- 
ing to  the  same  rule.  That  it  would  be  unjust  and  unequal  to 
grade  the  public  driveway  at  the  public  expense,  and  then  com- 
pel each  abutting  owner  to  grade  the  public  footway  at  his 
own  expense,  and  that  an  assessment  against  the  abutting 
property  for  the  grading  of  the  footway  could  not  be  sustained: 
Steelton  Borough  v.  Booser,  162  Pa.  630.  This  decision  would 
seem  to  determine  the  questions  now  presented  in  a  manner 
fatal  to  appellant's  claim. 

The  Act  of  April  16, 1840,  P.  L.  410,  sec.  9,  affords  no  foun- 
dation for  any  claim  against  property,  or  the  owners  thereof ;  it 
simply  provides  a  remedy  for  the  enforcement  of  claims  author^ 
ized  by  other  legislation.  The  Consolidation  Act  of  Febru- 
ary 2,  1854,  P.  L.  21,  preserved  the  powers  then  vested  in  the 
municipality,  and  brought  within  the  operation  thereof  the 
territory  which  became  incorporated  with  the  city.  The  40th 
section  of  that  act  imposes  upon  owners  of  property  the  bur- 
den of  paving  the  footways,  but  confers  upon  the  municipality 
no  autliority  to  make  an  assessment  for  grading  thereof. 

It  may  well  be  doubted  whether  an  act  of  assembly  which 
authorized  a  municipality,  when  grading  a  street,  to  divide  the 
work  into  three  longitudinal  sections  and  grade  the  cartway 
out  of  the  common  fund,  while  compelling  lot  owners  on  either 
side  to  pay  for  so  much  of  the  grading  of  the  street  as  came 
within  the  lines  of  the  sidewalks,  could  be  sustained  as  a  con- 
stitutional delegation  of  police  power.  The  ground  upon 
which  the  imposition  of  the  cost  of  the  construction  of  side- 
walks upon  the  owners  of  property  is  sustained  as  a  police 
regulation,  is  that  the  owners  of  adjacent  lots  have  a  peculiar 
interest  in  those  sidewalks.  "When  this  is  done,  the  duty 
must  be  looked  upon  as  being  enjoined  as  a  regulation  of  police, 
made  because  of  the  peculiar  intei-est  such  owners  have  in 
their  walks,  and  because  their  situation  gives  them  peculiar  fit- 
ness and  ability  for  performing,  with  promptness  and  conven- 
ience, the  duty  of  putting  them  in  proper  state  and  of  after- 
wards keeping  them  in  a  condition  suitable  for  use :"  Cooley 
on  Taxation,  398.     This  burden  may  fairly  be  presumed  to  be 
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uniformly  and  justly  imposed  upon  property  according  to  front- 
age. When  it  comes  to  changing  a  street  from  its  natural 
grade  to  one  established  by  the  city,  or  from  one  established 
grade  to  another  subsequently  adopted,  an  entirely  different 
question  is  presented;  the  general  interests  of  the  munici- 
pality become  involved.  One  property  owner  cannot  be  pre- 
sumed to  have  a  peculiar  interest  in  the  grade  of  any  particu- 
lar part  of  the  street,  nor  to  be  peculiarly  fitted  or  able  to 
perform  the  work  with  promptness  and  convenience.  If  it  be 
conceded  that  a  property  owner  may,  under  the  guise  of  a 
police  regulation,  be  required  to  pay  for  a  part  of  the  grading 
done  immediately  in  front  of  liis  lot,  it  is  diflBcult  to  compre- 
hend where  the  limitation  is  to  be  fixed  which  will  determine 
what  part  he  may  be  called  upon  to  pay.  If  a  property  owner 
may  be  called  upon  to  pay  for  grading  the  sidewalk  when  the 
street  is  cut  or  filled  five  feet,  the  question  of  the  amount  of 
cutting  or  filling  is  not  material  to  the  application  of  the  prin- 
ciple, and  he  could  as  well  be  called  upon  to  pay  if  the  change 
of  the  grade  made  by  the  city  in  front  of  his  property  were 
fifty  feet.  It  would  thus  happen  that  those  who  were  farthest 
above  or  below  the  grade  to  which  the  city  had  brought  the 
street  would  have  imposed  upon  them  an  excessive  charge  for 
the  cost  of  changing  the  street  from  its  natural,  or  former  es- 
tablished grade.  In  grading  streets  through  rural  districts  the 
municipalities  of  the  commonwealth  have,  in  the  Act  of  May 
16,  1891,  P.  L.  75,  an  instrument  ready  fitted  to  their  hands 
for  the  collection  of  the  cost  of  the  work  from  property  bene- 
fited, and  it  is  not  necessary  that  they  should  seek  remedies  not 
authorized  by  law,  or  recover  upon  principles  of  doubtful  ap- 
plication to  the  subject-matter. 
Judgment  affirmed. 


Philadelphia  v.  Weaver. 

Argued  Oct  6, 1898.  Appeal,  No.  29,  Oct.  T.,  1898,  by 
Vulcanite  Paving  Company  in  suit  of  city  of  Philadelphia  to 
use  of  Vulcanite  Paving  Company  against  Chandler  Weaver, 
owner,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T.,  1894, 
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No.  1055,  M.  L.  D.,  on  verdict  for  defendant.  Before  Rice,  P.  J., 
Rkedbe,  Oblady,  Smith,  W.  W.  Porter  and  W.  D.  Por- 
ter, JJ.    Opinion  by  W.  D.  Porter,  J. 

Henry  F.  Walton^  with  him  John  K.  Andre^  for  appellant. 

Jos.  W.  Hunnckevy  for  appellee. 

Opinion  by  W.  D.  Porter,  July  26, 1900 : 

This  case  involves  the  same  questions  presented  by  the 
record  in  Philadelphia  for  use  v.  Chandler  Weaver  and  John 
W.  Dean,  in  which  an  opinion  has  this  day  been  filed. 

The  judgment  is  affirmed. 


McMasters  v.  Shellito. 

WiU— Construction — General  and  particular  intend— Controlling  intent. 
Where  there  is  a  manifest  general  intent,  the  oonstruction  should  be  such 
as  to  effectuate  it,  though  by  that  construction  some  particular  intent  may 
be  defeated.  The  intention  of  a  testator  is  to  be  so  construed  as  to  be 
rendered  consistent  with  the  rules  of  law,  but,  where  it  is  plain,  it  will  be 
allowed  to  control  the  legal  operation  of  the  words,  however  technical. 

Devise  to  a  class— OversUUenient  of  number. 

Where  the  testator  overstates  the  number  of  the  objects  of  his  bounty, 
who  are  entitled  to  take  as  a  class  under  a  particular  devise,  the  whole 
estate  will  pass  to  the  smaller  number  who  fall  within  the  class. 

Will— Devise  to  son  for  life— Alternative  limitations  to  sons  and  daughters 
of  life  tenant. 

Testator  made  the  following  devise :  ••  The  place  that  William  lives 
ui)on,  he  ran  live  upon  as  long  as  he  chooses,  and  when  he  dies  or  leaves 
it,  it  is  to  descend  to  his  two  eldest  sons  and  for  want  of  heirs  male  it  is  to 
descend  to  his  two  eldest  daughters.^^  Held,  (1)  that  William  took  a 
terminal  life  estate:  (2)  that  the  words  "  in  default  of  male  heirs ^^  have 
the  meaning  "  and  in  default  of  sons  ^^  and  that  the  ultimate  devise  becomes 
the  gift  of  a  fee  after  a  fee  and  that  the  last  disposition  can  take  eflfect 
only  as  an  executory  devise  or  an  alternative  limitation,  not  as  a  remainder ; 
(3)  that  William  the  life  tenant  died  leaving  two  daughters  and  the  children 
of  an  only  son,  to  whom  the  estate  passes  under  the  terms  of  the  devise. 

Argued  May  21, 1900.  Appeal,  No.  129,  April  T.,  1900,  by 
plaintiffs,  in  suit  of  Robert  McMasters  and  Nancy  Jane  Mc- 
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Masters,  his  wife,  in  right  of  Nancy  Jane  McMasters,  against 
Martha  Shellito,  from  judgment  of  C.  P.  Crawford  Co.,  Feb.  T., 
1898,  No.  127,  in  favor  of  defendant  on  case  stated.  Before 
Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Porteb  and  W.  D. 
Porter,  J  J.    Aflirmed.    Opinion  by  W.  D.  Porter,  J. 

Case  stated.  Before  Lindsby,  P.  J.,  of  the  87th  judicial 
district,  specially  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  court  below  entered  judgment  on  the  case  stated  in  favor 
of  defendant.     Plaintiff  appealed. 

£rror  assigned  was  the  judgment  of  the  court  below  was, 
erroneous. 

Joshua  Doufflassj  for  appellants. — The  devise  was  a  fee  simple 
to  two  eldest  sons  without  an  intervening  life  estate  to  their 
father,  but  on  the  contingency  that  these  sons  should  be  in 
existence  at  the  time  William  left  the  place. 

The  testator  had  the  right  and  power  to  dispose  of  the  farm 
as  he  chose.  It  is  true  he  might  have  devised  the  land  to  one 
son  of  William  or  to  one  daughter  or  to  a  stranger  or  strangers 
but  he  chose  not  to  do  either,  but  to  devise  the  farm  to  two  of 
his  grandchildren  and  not  to  others,  or  to  any  less  than  two. 
Such  is  the  plain  direct  purpose  of  the  testator  clearly  and 
unmistakably  expressed.  To  construe  this  otherwise  and  say 
that  one  son  is  as  effective,  to  describe  the  object  of  the  testator^s 
bounty  as  two  sons,  is  to  directly  defeat  the  express  purposes 
of  the  testator  and  set  at  naught  the  real  purposes  of  this  good 
man. 

The  testator's  words  plainly  indicate  the  objects  of  his  bounty 
in  the  contingency  of  William  not  having  two  sons  at  the  time 
he  died  or  should  leave  the  place. 

All  mere  technical  rules  of  construction  must  give  way  to 
the  plainly  expressed  intentions  of  a  testator,  if  that  intention 
is  lawful.  It  is  a  rule  of  common  sense  as  well  as  law  not  to 
attempt  to  construe  that  which  needs  no  construction :  Reek's 
Appeal,  78  Pa.  432 ;  Schmidth's  Estate,  183  Pa.  641. 

The  question  in  the  case  at  bar  is  whether  the  daughters  of 
William  took  a  vested  remainder  under  the  will  of  their  grand- 
father or  whether  or  not  William  and  son  took  an  estate  tail 
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under  the  will  which  gave  the  estate  absolutely  to  his  two  eld- 
est sons,  upon  the  contingency  of  their  being  in  existence :  Ab- 
bott V.  Jenkins,  10  S.  &  R.  296. 

Where  an  absolute  interest  is  given  in  remainder  after  a  life 
estate,  to  the  childi*en  of  the  first  taker,  a  limitation  over  does 
not  raise  an  estate  tail  by  implication :  Sheet's  Estate,  52  Pa. 
257 ;  Mannerback's  Estate,  133  Pa.  342. 

The  devise  is  not  to  William's  heirs  but  to  his  two  oldest 
sons.  Tlie  term  "  sons  "  is  simply  descriptive  of  the  objects  of 
the  testator's  bounty. 

The  rule  in  Shelley's  case  is  not  applicable  in  this  case  be- 
cause, inter  alia,  William's  interest  was  merely  at  will,  at  most 
only  an  equitable  interest,  and  the  remainder  after  death  or 
leaving  by  William  is  a  legal  estate  in  fee  simple  to  two,  and 
not  to  heirs  generally :  Rife  v.  Geyer,  59  Pa.  393 ;  Mannerback's 
Est.,  133  Pa.  342. 

We  maintain  that  upon  the  death  of  the  testator  the  two 
daughters  took  a  vested  remainder  in  the  land.  The  law  re- 
gards vested  rather  than  contingent  remainders  where  they 
may  be  sustained  by  fair  interpretation :  Young  v.  Stoner,  37 
Pa.  107 ;  Chew's  Appeal,  37  Pa.  23. 

The  gift  of  the  testator  was  contingent  of  William  having 
two  sons.  The  contingency  did  not  occur  and  the  vested  estate 
of  the  daughters  was  not  divested  but  remains.  The  devise  to 
the  daughters,  the  testator's  grandchildren,  was  direct  and  ex- 
plicit: Minnigv.Batdorff,5Pa.503;  Chew's  Appeal,  87  Pa.  23. 

H.  J.  Humes^  with  him  F.  P.  Rat/y  for  appellee. — Judge  Hen- 
derson says :  "  The  language  of  the  will  indicates  the  illiter- 
acy of  the  scrivener  and  that  its  terras  were  not  used  in  a  tech- 
nical sense.  It  is  not  difficult,  however,  to  ascertain  the  gen- 
eral intention  of  the  testator,  and  when  that  is  done  we  have  a 
determination  of  the  issue.  And  if  it  be  true  that  the  legal 
title  then  vested  in  the  two  granddaughters,  the  interest  so  re- 
veiting  was  contingent  on  the  birth  of  two  male  heirs,  and  that 
having  happened  by  the  birth  of  one  male  heir,  to  wit :  John, 
on  March  30, 1847,  their  interest  was  eo  instanter  divested  and 
at  the  same  moment  vested  in  John.  So  it  matters  not  whether 
the  estate  taken  was  an  estate  tail  male  or  a  contingent  re- 
mainder. In  either  case  it  vested  in  th^  male  line, 
Yqu  XIV— 2Q 


Digitized  by  VjOOQlC 


806  McMAS lERS  v.  SHELLITO. 

Arguments — Opinion  of  the  Court.  [14  Pa.  Superior  Ct 

We  can  scarcely  understand  the  argument  of  appellant  con- 
cerning the  rule  in  Shelley's  case*  If  William  took  more  than 
a  life  estate,  then  the  clause  giving  to  the  two  granddaughters 
or  grandsons  would  be  weakened,  and  if  they  take  in  any  way 
through  William  it  would  be  as  tenants  in  common.  We  have 
never  contended  that  the  rule  in  Shelley's  case  governed  this 
one. 

Opinion  by  W.  D.  Pobteb,  J.,  July  26, 1900: 
George  Shellito  died  in  December,  1844,  having  first  duly  ex- 
ecuted a  last  will,  which  was  probated  on  the  6th  day  of 
that  month.  The  questions  for  determination  in  this  case  arise 
under  the  following  clause  in  said  will:  "The  place  that 
William  lives  upon,  he  can  live  upon  as  long  as  he  chooses,  and 
when  he  dies,  or  leaves  it,  it  is  to  descend  to  his  two  eldest  sons, 
and  for  want  of  male  heirs  it  is  to  descend  to  his  two  eldest 
daughters."  No  other  clause  in  the  will  further  limits  or  ex- 
plains the  estates  which  it  was  the  intention  of  the  testator 
should  pass  by  virtue  of  this  devise.  The  intentidh  of  the  tes- 
tator as  expressed  in  his  will  or  arising  by  clear  implication 
therefrom,  is  not  to  be  defeated  by  the  use  of  technical  terms 
in  the  clause  under  which  the  estate  passed.  It  was  clearly 
the  intention  of  the  testator  that  William  should  take  in  this 
land  a  life  estate,  subject  to  be  sooner  terminated  by  his  volun- 
tary surrender  thereof  and  withdrawal  from  the  premises. 
Subject  to  the  particular  estate  a  fee  simple  in  remainder  was 
given  to  the  sons  of  the  first  taker,  and  then  follows  a  limitar 
tion  over  on  default  of  male  heirs.  The  rule  that  a  devise  over 
in  fee,  after  a  life  estate,  to  the  sons  or  children  of  the  first  taker, 
will  not  enlarge  the  life  estate  into  a  fee  by  implication  is  too 
well  settled  to  require  discussion.  Tiie  fact  that  the  remainder- 
men stand  in  the  relation  of  hell's  is  not  sufficient  to  overcome 
the  presumption  of  law  that  by  "  sons  "  purchasere  were  meant, 
even  though  the  testator  directed  that  they  should  take  in  the 
order  of  heirs.  In  the  present  case  the  two  daughters  who  were 
to  become  entitled  to  take  under  the  ultimate  devise  over,  *'  for 
want  of  male  heirs,"  were  in  being  at  the  date  of  the  will  and 
at  the  time  of  the  death  of  the  testator.  It  is,  therefore,  mani- 
fest that  in  using  the  term  "  for  want  of  male  heirs  "  the  testa- 
tor referred  them  to  a  definite  failure  of  issue  male,  and  that 
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that  contingency  was  to  be  determined  at  a  time  not  later  than 
the  end  of  the  life  of  the  first  taker.  It  was  said  by  Mr.  Justice 
Strong  in  Sheet's  Estate,  52  Pa.  257,  268:  "Moreover,  both 
in  regard  to  realty  and  personalty,  it  is  an  unbending  rule  that 
when  a  fee  simple  or  an  absolute  interest  is  given  in  remainder 
after  an  estate  for  life  to  the  children  of  the  first  taker,  words 
following  containing  a  limitation  over  on  default  of  his  issue 
are  held  not  to  raise  an  estate  tail  by  implication.  In  this 
class  of  cases  issue  is  consti*ued  to  mean  such  issue,  that  is, 
children.  The  ultimate  devise  thus  becomes  the  gift  of  a  fee 
after  a  fee  ...  .  and  the  last  disposition  can  take  effect  only 
as  an  executory  devise,  or  an  alternative  limitation,  not  as  a  re- 
mainder." The  words  "  and  for  want  of  male  heirs,**  as  here 
used,  have  the  meaning  "  and  in  default  of  sons."  The  sons 
were  not  to  take  as  heirs  of  the  life  tenant,  but  as  the  direct 
objects  of  the  testator's  bounty,  as  purchasers.  Each  son,  as 
soon  as  the  remainder  vested,  would,  under  the  terms  of  this  will, 
become  the  head  of  a  new  line  of  succession :  Guthrie's  Appeal, 
37  Pa.  9;  Chew's  Appeal,  37  Pa.  23 ;  Lantz  v.  Trusler,  37  Pa. 
482;  Cote  V.  Von  Bonnhorst,  41  Pa.  243;  Taylor  v.  Taylor,  63 
Pa.  481.  If  in  the  present  case  the  estate  of  the  life  tenant  had 
by  force  of  the  expression  "  for  want  of  male  heirs  "  in  the  ul- 
terior devise  over,  been  enlarged  into  an  estate  in  tail,  the 
whole  inheritance  would  have  passed  to  the  heir  in  tail  upon 
the  death  of  the  firat  taker,  the  plaintiff  would  have  had  no 
standing  in  this  action. 

The  appellant  relies  upon  the  interpretation  of  the  clause  in 
question  which  we  have  adopted,  but  contends  that  applying 
that  clause  to  the  facts  in  the  present  case  she  is  entitled  to  re- 
cover. She  is  one  of  the  eldest  two  daughters  of  William 
Shellito.  At  the  date  of  the  will  William  had  living  two 
daughters,  both  of  whom  survived  the  testator,  as  well  as  the 
termination  of  the  life  estate  devised  to  William.  William 
had  no  son  at  the  date  of  the  will,  or  at  the  death  of  the  testa- 
tor, but  a  son,  John  A.  Sliellito,  was  born  on  March  30, 1847, 
and  died  in  1885,  leaving  four  children,  who  are  his  lawful  heirs 
and  the  defendants  in  this  issue.  William  Shellito,  the  life 
tenant,  died  in  1896,  never  having  had  a  second  son.  The  con- 
tention of  the  plaintiff  is  that  because  William  never  had  two 
sons,  the  remainder  in  fee  never  vested  in  the  one  sou  who  wjw 
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bom,  and,  therefore,  the  devise  over  took  effect  and  the  estate 
passed  to  the  eldest  two  daughters.  The  contention  of  the 
appellant  would  make  the  devise  of  the  remainder  in  fee  to  the 
sons  of  William  take  effect  only  upon  condition  that  there 
should  be  two  sons,  but  this  condition  is  not  expressed  in  the 
will,  nor  can  it  be  implied  upon  any  reasonable  principle  of 
construction.  In  the  devise  of  the  remainder  to  the  sons  and 
daughters  of  William,  the  general  intent  of  the  testator  was 
that  sons  should  be  preferred  to  daughters,  and  that  daughters 
should  only  take  in  case  there  was  a  failure  of  male  heirs,  that 
is,  sons.  The  particular  intent  was  that  as  among  sons  the 
eldest  two  should  be  pi-eferred.  Where  there  is  a  manifest 
general  intent,  the  construction  should  be  such  as  to  effectuate 
it,  though  by  that  construction  some  particular  intent  may  be 
defeated.  The  intention  of  the  testator  is  to  be  so  construcKl  as 
to  be  rendered  consistent  with  the  rules  of  law,  but,  where  it 
is  plain,  it  will  be  allowed  to  control  the  legal  operation  of  the 
words,  however  technicaL  It  cannot  be  questioned  that  the 
testator  intended  to  dispose  of  the  whole  remainder  in  fee  under 
the  clause  in  question.  At  the  date  of  the  will  and  at  the 
death  of  the  testator.  William  had  no  son,  but  the  purpose  of  the 
testator  was  to  prefer  sons,  if  any  were  bom  to  William ;  that 
bounty  to  be  limited,  however,  to  the  firat  and  second  sons  of 
William.  He  was  dealing  with  conditions  which  he  could  not 
foresee ;  sons  might  in  the  future  be  bom  to  William,  and  it 
was  his  purpose  to  provide  for  those  sons,  but  to  confine  that 
provision  to  the  first  and  second  born :  Hoge  v.  Hoge,  1  S.  & 
R.  144.  The  devise  to  the  sons  was  not  in  terms  immediate 
and  was  not  intended  for  their  enjoyment  presently  upon  the 
death  of  the  testator ;  it  was  a  gift  in  remainder,  to  take  effect 
after  the  termination  of  the  life  estate.  This  remainder  vested 
as  soon  as  a  son  was  bom  who  was  capable  of  taking  under  the 
devise,  subject  to  open  and  let  in  a  second  born  son.  No  sec- 
ond son  having  been  bom,  John  A.  Shellito  remained  the  head 
of  the  new  line  of  succession.  The  testator  merely  over  esti- 
mated the  number  of  sons  that  might  possibly  be  bom  to  Wil- 
liam, but  that  can  have  no  effect  upon  the  will  which  would 
not  have  resulted  in  case  he  had  made  a  mistake  as  to  the  num- 
ber of  children  which  his  son  William  had  living  at  the  date  of 
th^  execution  of  the  will*    Wh^re  a  testator  devises  to  the  sons 


Digitized  by 


Google 


McMASTERS  v.  SHELLITO.  809 

303,  (1900).]  Opinion  of  the  Conrt. 

or  (laughters  of  a  person  named,  and  incorrectly  speaks  of  them 
as  being  of  a  particular  number,  the  number  mentioned  will  be 
disregarded  and  all  who  fall  within  the  class,  whatever  their 
actual  number,  will  take  under  the  devise :  Berkeley  v.  Palling, 
1  Russell,  496,  and  see  note  ;  Thompson  v.  Young,  25  Md.  450 ; 
Lawton  v.  Hunt,  4  Strobhart's  Eq.  (S.  C.  )  1;  Shepard  v. 
Wright,  5  Jones'  Eq.  (N.  C.)  20.  It  was  held,  in  Lord  Selsey 
V.  Lord  Lake,  1  Beavan,  146,  that  an  annuity  charged  upon 
land  in  favor  of  the  five  daughters  of  E,  it  appearing  that  E 
had  four  sons  and  one  daughter,  would  go  to  the  daughter,  to 
the  exclusion  of  the  sons.  The  rule  seems  to  be  well  recog- 
nized that  where  a  testator  overstates  the  number  of  the  objects 
of  his  bounty,  who  are  entitled  to  take  as  a  class  umder  a  par- 
ticular devise,  the  whole  estate  will  pass  to  the  smaller  number 
who  fall  within  the  class.  The  remainder  in  fee  vested  in 
John  A.  Shellito,  under  the  terms  of  his  grandfather's  will, 
and  the  alternative  limitation  over  never  took  effect. 
The  judgment  is,  therefore,  affirmed. 


Clark  V.  Cook. 


Sheriff-^  Special  deptdHes — CorUract  to  reimburse — Burden  of  proof. 

The  furnishing  by  the  sheriff  to  mine  owners  of  special  deputies  pend- 
ing a  strike  is  not  unlawful  although  the  sheriff  is  not  legally  required  so 
to  do,  it  being  outside  his  official  duty.  A  contract  upon  the  part  of  de- 
fendants to  pay  such  special  deputies  or  to  reimburse  the  sheriff  for  his 
expenditures  in  that  behalf  is  enforceable  at  law,  but  the  burden  is  upon 
the  plaintiff,  the  sheriff,  to  establish  by  evidence  that  the  defendants  had 
promised  to  pay. 

Evidence — Contract  to  reimburse  sheriff^ for  deputies. 

In  an  action  by  the  sheriff  to  recover  for  the  expenses  of  special  deputies 
furnished  for  protection  of  the  defendants'  works,  it  is  proper  to  admit  evi- 
dence that  the  defendants  had  in  the  same  manner  ordered  special  deputies 
upon  former  like  occasions  and  had  paid  for  them,  as  tending  to  establish 
that  defendants  had  actual  knowledge  that  the  furnishing  of  these  depnties 
was  not  within  the  line  of  the  sheriff's  official  duty,  and  that  they  could 
not  demand  such  service  as  a  matter  of  right.  Such  evidence  is  also  ad- 
missible as  tending  to  show  a  course  of  dealing  between  the  paities  with 
regard  to  the  same  subject-matter,  and  as  tending  to  throw  light  upon  the 
probabilities  or  improbabilities  of  their  in*econcilable  accounts  of  the  oral 
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arrangement  made  between  them  in  the  tmnsaction  out  of  which  the  liti- 
gation arose.  It  was  also  proper  to  allow  plaintiff  to  ask  defendant  what 
was  his  understanding  in  view  of  what  he  had  said  and  of  the  previous 
course  of  dealing. 

Contract — Meeting  of  mind — Charge  of  court. 

The  trial  judge  was  correct  in  stating  to  the  jury  than  they  must  not  only 
arrive  at  the  conclusion  that  there  was  a  union  of  minds,  one  agreeing  to 
furnish  men  if  the  other  would  pay  for  them  and  the  other  agreeing  to  ac- 
cept the  service  with  the  understanding  that  he  should  pay  for  them,  but 
that  they  must  reach  that  conclusion  from  something  that  was  expressed 
between  the  parties. 

Contract  for  special  deputies — Set-off— Duties  of  sheriff. 

It  appearing  that  the  services  of  special  sheriff^s  deputies  had  been  ac- 
cepted and  retained,  the  defendant  may  not  defend  against  his  liability  to 
pay  for  them,  on  the  ground  that  they  had  not  done  all  that  he  expecited 
of  them,  or  that  the  sheriff  had  failed  to  perform  his  duly  ;is  peace 
officer.  Nor  may  he  set  off  or  recoup  damages  caused  by  the  strikers, 
against  the  money  expended  by  the  sheriff  for  the  special  deputies,  when 
such  damages  could  not  result  from  any  failure  of  the  sheriff  to  perform 
any  duties  growing  out  of  the  conti*act  under  which  the  parties  were 
acting. 

Sheriffs  duties  as  peace  officer,  not  contractual. 

The  official  duty  of  the  sheriff  is  not  founded  in  contract  relation  and  it 
is  against  public  policy  that  any  private  contract  should  be  made  with  re- 
gard to  the  manner  in  which  he,  as  sheriff,  shall  discharge  the  duty  im- 
posed upon  him  by  law  to  perserve  the  public  peace. 

Argued  April  17, 1900.  Appeal,  No.  125,  April  T.,  1900,  by 
defendants,  in  suit  of  J.  V.  Clark  against  J.  V.  H.  Cook  at  al., 
trading  as  Cook  &  Sons,  from  judgment  of  C.  P.  Washington 
County  Feb.  T.,  1899,  No.  186,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Porter  and  W.  D.  Por- 
ter, JJ.    Affirmed.     Opinion  by  W.  D.  Porter,  J. 

Assumpsit.     Before  McIlvakb,  P.  J. 

It  appears  from  the  record  that  plaintiff  sued  to  recover  his 
expenses  for  the  per  diem  pay  of  the  special  deputies  sent  to 
the  defendants'  mines  amounting  to  $862.  To  this  action  de- 
fendants set  up  two  defenses : 

1.  That  tlie  defendants  had  made  no  contract  with  the  plain- 
tiff, whereby  they  had  become  legally  bound  to  reimburse  the 
sheriff  for  these  expenses. 

2.  That,  assuming  that  such  a  contract  or  undertaking  had 
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been  made,  the  defendants  set  up  against  a  recovery  upon  it 
that  the  plaintiff,  having  been  applied  to  as  the  sheriff  of  the 
county  for  the  protection  of  their  property  and  business,  against 
what  threatened  to  be  and  afterwards  was  an  actual  and  effec- 
tive breach  of  the  public  peace  and  a  gross  private  injury  to  the 
defendsmts,  he  had  the  right,  duty  and  the  power  easily  to  af- 
ford that  protection,  but  would  not  and  did  not. 

On  the  trial  many  offers  were  made  by  the  defendants  to  show 
conditions  existing  at  their  mine  during  its  investment ;  spe- 
cific acts  and  conduct  of  the  besiegers;  their  intimidating 
threats  and  declarations  made  directly  to  defendants'  employees, 
and  publicly  at  a  mass  meeting  held  at  Canonsburg,  but  a  short 
distance  away,  attended  by  some  of  defendants'  employees ;  ap- 
proaches and  assaults  upon  the  defendants'  miners  when  on 
their  way  to  work,  and  such  conduct  about  their  dwellings  at  all 
hours  of  the  night,  as  that  some  went  to  the  woods  to  sleep ; 
and  such  a  state  of  terror  and  intimidation  produced  that  the 
defendants'  employees  at  work  and  willing  to  work  were  re- 
duced at  one  time  to  six  in  number,  to  the  injury  of  the  defend- 
ants to  a  large  amount^  capable  of  being  shown  from  their  books 
and  papers ;  and,  further,  that  the  sheriff  and  his  deputies,  be- 
ing appealed  to  by  the  defendants  to  prevent  these  turbulent 
and  injurious  acts  and  conduct,  and  he  could  have  done  it 
without  difficulty,  refused  to  permit  his  deputies  to  act  except 
by  mere  "  request  and  persuasion,"  the  sheriff  asserting  that 
the  strikers  had  the  right  to  march  and  countermarch  as  they 
pleased  about  the  defendants'  mines,  and  he  could  not  interfere 
with  them  in  their  resulting  acts  and  conduct  so  long  as  they 
confined  their  "  processions  "  to  the  public  highways  and  re- 
sorted to  no  acts  of  violence  and  bloodshed  in  attacks  upon  pei^ 
sons  or  property. 

These  offers,  however,  were  refused,  the  court  holding  and 
instructing  the  jury,  in  effect,  that  the  plaintiff  was  under  no 
legal  duty  to  furnish  special  deputies  to  the  defendants  upon 
their  application,  but  that  when  he  chose  to  furnish  them,  his 
full  duty  was  discharged  if  his  deputies  so  managed  that  the 
strikers  did  not  resort  to  violence  or  bloodshed  ;  and  that  the 
question  was  a  matter  of  good  faith  on  the  part  of  the  sheriff, 
and  if  the  sheriff  "  acted  in  good  faith,  in  view  of  the  knowledge 
he  had  and  with  the  legal  advice  he  had,  and  his  deputies  did 
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the  best  they  could  under  the  circumstances," — ^the  last  words 
in  t!he  general  charge  to  the  jury, — then  the  second  defense 
would  not  avail  the  defendants. 

[At  the  trial  the  court  admitted  on  plaintiff's  offer,  against 
objection  of  defendants'  evidence,  that  on  prior  occasions  de- 
fendants had  asked  plaintiff  for  and  had  been  furnished  with 
deputies.  The  purpose  being  to  show  that  the  request  for  the 
deputies  made  on  July  7, 1897,  was  with  full  knowledge  of 
what  such  request  involved  on  the  part  of  defendants  as  to 
payment  by  reason  of  the  experience  of  the  previous  year. 

It  being  followed  by  evidence  on  a  day  following  the  order, 
in  a  conversation  with  the  plaintiff  over  the  telephone,  the 
plaintiff  told  the  defendant  at  that  time  what  the  cost  of  these 
men  per  day  would  be  and  directed  him  to  place  these  men 
upon  the  pay  roll  so  that  their  pay  would  be  taken  care  of  down 
there ;  that  he  notified  the  plaintiff  to  send  the  men  with  that 
understanding ;  that  at  that  time  at  that  conversation  there  was 
no  objection  or  protest  on  the  part  of  the  defendant  to  that  ar- 
rangement. To  be  followed  by  evidence  that  Mr.  Cook  did 
undertake  to  pay  at  a  less  rate  the  men  so  sent  down ;  and  that 
.  to  be  followed  by  evidence  of  his  being  called  up  at  a  time  when 
he  failed  to  settle  with  these  men  and  they  had  been  settled 
with,  in  the  absence  of  the  plaintiff,  at  his  office,  and  was  then 
talked  to  concerning  the  pay  and  he  requested  the  sheriff  to 
settle  with  the  men  directly  himself,  the  sheriff  then  under- 
standing the  words  to  mean  that  he  would  settle  with  him  after 
he  had  settled  with  the  men.]   [1,  2] 

[J.  V.  H.  Cook,  one  of  the  defendants,  under  cross-exami- 
nation, after  testifying  that  defendants  had  been  operating  prior 
to  1895,  during  the  term  of  office  of  Mr.  Cherry,  a  prior  sher- 
iff, was  asked :  "  During  his  term  in  the  sheriff's  office  you  had 
called  for  deputies  ?  "     Offer  asked  for. 

The  witnesses  having  distinguished  the  payment  of  the  dep- 
uties in  1895  from  those  usually  occurring  or  from  the  strike 
of  1897, 1  wanted  to  inquire  of  him  now  upon  cross-examina- 
tion as  to  his  call  for  deputies  under  Mr.  Cherry's  administra- 
tion of  the  office  of  sheriff  of  Washington  county,  and  if  he 
did  not  then  pay  for  them.  To  be  followed  by  inquiries  of  the 
defendant  if  he  does  not  know  that  the  universal  custom  and 
practice  of  the  office  was  that  upon  a  call  for  deputies  at  any 
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mine  from  the  sherifPs  office,  the  mine  owner  or  person  calling 
for  them  was  responsible  for  their  pay. 

Objected  to  as  incompetent  and  irrelevant,  and  not  a  cross- 
examination  of  the  witness. 

The  Court :  Objection  overruled  and  offer  admitted ;  I  think 
it  goes  to  the  credibility  or  integrity  of  the  explanation  of 
the  witness. 

Under  this  offer  admitted,  the  witness  testified  that  defend- 
ants had  called  once  for  deputies  from  the  sheriff  of  the  county 
prior  to  the  administration  of  the  plaintiff ;  he  presumed  they 
had  been  sent  from  the  oflSce  about  the  same  way  they  were 
in  1897,  and  he  had  paid  for  those  men ;  and  that  he  did  not 
know  that  the  universal  custom  and  practice  of  coal  operators, 
in  the  county  and  district,  was  that  the  mine  owner  would  take 
care  of  the  pay  for  the  services.]  [3] 

The  same  witness  being  on  the  stand  the  court  admitted 
plaintiff's  offer  against  objection  of  defendants,  said  offer  and 
objection  being  as  follows  : 

[During  the  week,  the  first  week  that  those  men  were  down 
there,  recollecting  how  you  had  called  them,  what  you  had 
said  to  the  sheriff,  what  the  dealing  had  been,  for  years,  with 
the  sheriff's  office  prior  to  that  time,  and  all  that,  did  you  un- 
derstand that  what  you  had  done  did  not  involve  any  obliga- 
tion on  your  part  to  pay  him  for  those  men  ?  If  those  men 
accomplished  the  object — 

I  want  to  know  what,  up  to  that  time,  before  any  difiBculty 
or  question  as  to  what  they  did  arose,  what  was  then  your  be- 
lief and  obligation,  as  you  understood  it? 

Objected  to  as  a  question  of  law,  and  not  a  question  of  fact. 

The  Court:  It  is  a  very  important  question  in  this  case, 
whether  or  not  he  rests  his  defense  upon  the  bad  faith  of  the 
deputies  in  not  doing  what  they  ought  to  have  done,  or  whether 
he  denies  expressly  that  at  the  time  he  ordered  these  men  he 
expected  the  sheriff  to  pay  for  them  himself.  The  objection 
18  overruled,  and,  on  request  of  defendants,  exception  allowed 
and  sealed.]  [4] 

Plaintiff  submitted  the  following  point : 

[1.  That  there  is  no  sufficient  evidence  in  the  case  to  au- 
thorize the  jury  to  find  that  the  defendants  expressly  agreed 
to  pay  to  the  plaintiff  his  expenses  in  furnishing  deputies  for 


Digitized  by 


Google 


814  CLARK  V,  COOK. 

Charge  of  Court—Arguments.  [14  Pa.  Supenor  Ct. 

service  at  the  defendants*  mines  during  the  strike,  and  the  ver- 
dict of  the  jury  should  be  in  favor  of  the  defendants.  An%wer : 
Refused.  We  refuse  to  give  you  binding  instructions  on  that 
question ;  we  think  it  is  a  question  of  fact  that  you  must  de- 
termine.] [6] 

The  court  charged  the  jury  in  part  as  follows  : 

[Now,  gentlemen,  an  agreement  is  a  union  of  minds  upon 
some  proposition.  Were  these  deputies  sent  down  by  Mr. 
Clark  with  the  belief  and  understanding  on  his  part  that 
they  were  to  be  paid  for,  and  were  the  services  received  by  Mr. 
Cook  with  the  belief  and  understanding  that  he  was  to  pay  for 
them?]   [6] 

[Offers  of  defendants  showing  the  condition  of  affairs  about 
the  mines  during  the  time  the  strike  continued,  special  deputies 
being  in  charge  during  the  entire  period,  were  refused.]  [7-16] 

[The  court  refused  the  defendants'  offer  to  show  by  books  and 
papers  and  other  competent  evidence  the  loss  and  damage  to 
them  by  reason  of  the  plaintiff's  failure  of  performance.]  [17, 18] 

Verdict  and  judgment  for  plaintiff  for  $958.34.  Defendants 
appealed. 

Errors  assigned  were  (1-4)  to  rulings  on  evidence,  reciting 
same.  (6)  To  a  portion  of  the  judge's  charge  reciting  same. 
(6)  Refusal  of  defendants'  first  point,  reciting  point  and  an- 
swer. (7-16)  Refusal  of  offers  of  defendants  to  show  the  con- 
dition of  affairs  about  the  mmes  duiing  the  time  the  strike  con- 
tinued, the  plaintiff  being  in  charge  of  special  deputies  during 
the  entire  period.  (17, 18)  Refusal  of  defendants'  offer  to  show 
by  the  books  and  papers  and  other  competent  evidence  the  loss 
and  damage  to  them  by  reason  of  the  plaintiff's  failure  of  per- 
formance. (19-24)  The  general  charge  to  the  jury  was  not  a 
plain,  intelligible  arid  correct  presentation  of  the  law  of  the  case, 
and,  delivered  orally  in  a  deliberate  and  impressive  manner, 
with  the  answers  to  the  points  delivered  in  a  different  manner, 
left  the  case  as  between  the  plaintiff  and  defendants,  in  a  con- 
dition of  confusion. 

R,  W.  Irwin  and  Boyd  Crumrine^  for  appellants. — The  spec- 
ifications of  error,  one   to  six  inclusive,  raise  the  question 
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whether  there  was  sufficient  evidence  of  a  special  contract  be- 
tween the  plaintiff  and  defendants  for  submission  to  the  jury, 
and  whether  it  was  properly  submitted. 

It  being  conceded  by  the  other  side  that  before  the  defend- 
ants can  be  called  upon  to  reimburse  the  plaintiff  for  the  pay 
of  his  deputies  he  must  establish  that  the  defendants  expressly 
undertook  to  so  reimburse  him,  that  is,  that  a  contract  w<is 
made  upon  the  terms  that  the  plaintiff  should  furnish  the  force 
required  for  the  purpose  in  view,  and  the  defendants  would 
pay  the  per  diem  expenses  thereof. 

Assuming  a  special  contract  to  pay  for  the  services  of  the 
deputies,  it  was  error  to  refuse  the  offer  of  defendants  to  show 
the  condition  of  affairs  about  defendants'  mines  during  the  time 
the  strike  was  continued,  tlie  plaintiff  being  in  charge  of  special 
deputies  during  the  entire  period. 

Defendants  were  entitled  to  show  the  entire  failure  of  the 
plaintiff  to  perform  the  services  which  his  official  duty  and  un- 
dertaking required  him  to  perform. 

W.  S.  Parker^  with  him  Winfield  Mcllvaine^  for  appellee. 

Opinion  by  W.  D.  Porter,  J.,  July  26, 1900: 
The  plaintiff  was,  in  the  year  1897,  the  sheriff  of  Washing- 
ton county,  and  the  defendants  were  engaged  in  the  coal  min- 
ing business,  their  mines  being  located  some  distance  from  the 
town  of  Washington.  In  July  of  that  year  there  were  widely 
spread  labor  disturbances  and  the  miners  throughout  the  coun- 
try were  engaged  in  a  general  strike,  but  the  employees  of  the 
defendants  still  continued  at  work  and  the  mines  were  in  oper- 
ation. On  Sunday,  July  11,  1897,  the  defendants  telephoned 
to  the  plaintiff  that  they  expected  a  visit  of  a  delegation  of 
striking  miners,  coming  with  a  view  to  induce  the  employees 
of  the  defendants  to  join  in  the  strike,  and  requested  the  plain- 
tiff to  send  them  three  special  deputies  for  the  purpose  of  pro- 
tecting their  property  and  employees.  The  sheriff,  on  the  after- 
noon of  that  day,  procured  two  special  deputies  and  sent  them 
to  the  premises  of  the  defendants,  where  they  reported  for  duty 
to  those  who  represented  the  defendant  firm.  A  third  special 
deputy  was  sent  to  the  defendants  the  next  day,  and  from  time 
to  time  thereafter  special  deputies  were  supplied  to  them,  as  they 
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required,  and  upon  their  express  orders.  There  is  no  dispute 
as  to  the  number  of  days  which  these  special  deputies  served, 
or  as  to  the  amount,  of  the  compensation  which  they  received 
from  the  sheriff.  The  men  so  sent  were  deputized  by  the 
sheriff  and  were  sworn  in  the  following  form,  after  the  usual 
formal  part  of  an  oath :  ^*  That  you  will  keep  the  peace  as  a 
special  deputy  at  Cook's  mines." 

That  the  furnishing  of  these  special  deputies  to  the  defend- 
ants was  not,  under  the  circumstances,  unlawful,  but  that  the 
sheriff  was  not  legally  required  so  to  do  and  that  it  was  outside 
of  his  official  duty  is  well  settled.  A  contract  upon  the  part 
of  the  defendants  to  pay  these  special  deputies,  or  to  reimburse 
the  sheriff  for  his  expenditures  in  that  behalf,  would  be  enforce- 
able at  law.  The  burden  is  upon  the  sheriff  to  establish  by  evi- 
dence that  the  defendants  had  promised  to  pay :  McCandless 
V.  Steel  Company,  162  Pa.  139.  The  only  way  of  suppressing 
riots  which  the  sheriff  could  be  legally  required  to  use  was  the 
posse  comitatus,  the  armed  power  of  the  county :  Curtis  v.  The 
County  of  Allegheny,  1  Phila.  237.  While  the  defendants, 
therefore,  could  not  compel  the  sheriff  to  furnish  special  depu- 
ties, to  be  by  the  sheriff  paid  a  reasonable  compensation,  the 
furnishing  of  such  deputies  and  their  employment  by  the  de- 
fendants in  the  protection  of  their  property  was  not  unlawful, 
and  an  agreement  upon  the  part  of  the  defendants  to  pay  such 
deputies  at  a  rate  agreed  upon  would  be  binding.  The  sound- 
ness of  this  position  is  conceded  by  the  defendants.  The 
plaintiff  alleges  that  these  special  deputies  were  furnished  to 
the  defendants  under  an  express  agreement  that  they  should 
pay  the  men  $2.60  per  day,  and  that  they  were  to  be  kept  by 
the  defendants  during  the  term  of  their  employment.  The 
defendants  deny  liability  upon  two  grounds,  first,  that  they 
never  made  any  agreement  to  pay ;  second,  that  in  failing  to 
prevent  the  delegation  of  striking  miners  from  marching  back 
and  forth  upon  the  public  highways  in  the  neighborhood  of  de- 
fendants' works,  headed  by  a  brass  band  and  singing  songs  and 
using  opprobrious  epithets  towards  the  miners  employed  by 
the  defendants,  while  passing  the  premises  of  the  defendants, 
and  so  interfering  with  defendant's  business,  the  sheriff  violated 
his  duty  as  the  highest  peace  officer  of  the  county,  represent- 
ing the  commonwealth,  and  also  violated  his  duty  in  said  con- 
tract relation  with  the  defendants. 
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A  careful  consideration  of  the  evidence  leads  us  to- the  conclu- 
sion that  to  have  withdrawn  the  case  fi-om  the  jury  upon  the 
first  ground  urged  by  the  defendants  would  have  been  a  pro- 
ceeding without  warrant.  The  negotiations  with  regard  to  the 
furnishing  of  these  deputies  were  carried  on  by  the  plaintiff  and 
the  senior  member  of  the  defendant  firm.  Both  agree  in  tlieir 
testimony  that  Mr.  Cook,  on  July  11, 1897,  which  was  a  Sun- 
day, called  the  sheriff  by  telephone  and  requested  him  to  fur- 
nish three  special  deputies  for  the  protection  of  their  works, 
and  that  such  deputies  were  furnished  at  that  time  and  sub- 
sequently, as  required,  and  that  such  deputies  continued  to  be 
so  employed  by  the  defendants  down  until  the  end  of  the  strike, 
in  September,  1897.  No  agreement  was  made  on  that  Sunday 
with  regard  to  the  compensation  to  be  paid  the  special  deputies. 
The  plaintiff  testified:  "On  the  following  morning,  July  12,  I 
called  Mr.  Cook  up  on  the  telephone  and  wanted  to  know  if  he 
wanted  the  third  man ;  he  told  me  he  did ;  then  I  talked  to  him 
about  putting  the  men  on  the  pay  roll.  Q.  Well,  go  on,  and 
tell  us  all  the  conversation  that  passed  between  you  and  him 
then.  A.  I  told  him,  after  some  question  passed  that  he  asked 
me,  that  I  had  paid  the  men  always  before  $2.50  a  day  and 
that  they  were  kept,  and  I  expected  him  to  put  them  on  the 
pay  rolL  Q.  Well,  what  did  he  say  in  reply  to  that?  A.  As  I 
understood,  he  agreed  to  it.  Q.  What  did  he  say?  A.  I  can't 
just  tell  you  the  exact  words,  that  he  would  take  care  of  them 
or  see  to  it;  I  can't  tell  you  just  the  exact  words  he  used." 
The  plaintiff  further  testified  that  for  some  days  in  the  latter 
part  of  the  same  week  he  was  absent  from  his  office,  and  upon 
his  return,  the  first  of  the  week  following,  he  found  that  some 
of  these  special  deputies  had  been  paid  at  the  sheriff's  office 
during  his  absence,  and  thereupon  he  called  Mr.  Cook  by  tele- 
phone and  "asked  him  something  about  the  pay  of  those  men, 
that  I  understood  he  was  to  put  them  on  the  pay  roll.  Q.  You 
said  to  him  that?  A.  Yes,  sir ;  he  said  to  me  '  I  would  rather 
you  would  settle  with  the  men,'  which  I  did."  The  witness 
testified  further:  "Q.  Then  when  next,  at  any  time,  did  you 
have  any  further  talk  with  Mr.  Cook  concerning  this  matter? 
A.  The  next  time  that  I  had  any  talk  with  him  about  it  that  I 
remember  of  was  in  Mr.  Crumrine's  office ;  I  wanted — I  had  sent 
him  a  bill  for  $400  or  $500,  or  something  near  $500  for  the  men 
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that  had  been  down  there,  and  I  asked  him  for  the  pay  for  them, 
demanded  to  know  whether  I  was  going  to  get  that  money  or 
not,  and  he  made  the  remark  if  I  would  give  him  protection  he 
would  give  me  a  check  then ;  I  thought  he  had  all  the  protec- 
tion I  could  give  him,  and  Mr.  Crumrine  says  to  Mr.  Cook, 
'  You  can't  say  that  the  sheriff  has  not  been  protecting  you,  or 
that  you  have  not  been  protected,'  something  to  that  effect ; 
and  there  was  maybe  a  little  more  talk,  and  Mr.  Crumrine 
turned  around  in  his  chaii*  and  said,  *  Sheriff,  I  would  withdraw 
the  men.'  I  got  up,  walked  downstairs  and  came  to  the  tele- 
phone pole  here.  .  .  .  Mr.  Cook  came  up  the  street  behind 
me  and  he  says,  *  Sheriff  don't  withdraw  your  men,  I  will  see 
that  you  get  your  pay.' "  The  men  were  not  withdrawn  and 
remained  until  their  services  were  no  longer  needed.  The 
plaintiff  further  testified,  on  cross-examination,  with  regard  to 
the  convei-sation  on  Monday,  July  12:  "Q.  And  what  did  you 
tell  him  then  ?  A.  And  I  also  said  to  him  in  that  conversation 
that  I  wanted  him  to  put  the  men  on  the  pay  roll  and  pay  them 
himself,  that  I  wouldn't  charge  anything  for  my  services. 
Q.  For  your  personal  services  ?  A.  Yes,  sir.  Q.  Did  he  say 
he  would,  or  did  he  say  anything  at  all?  A.  He  talked  to  me 
about  the  pay,  the  amount  that  they  paid  the  men,  and  I  told 
him  I  had  paid  them  $2.50  and  that  they  kept  them,  they  were 
paid  $2.50  and  kept."  If  the  jury  believed  this  evidence  it  was 
unquestionably  sufficient  to  sustain  a  finding  that  the  defend- 
ants had  agreed  to  pay  these  special  deputies  $2.50  a  day  and 
to  keep  them  while  they  were  employed  upon  their  premises. 
It  is  true  that  Mr.  Cook  absolutely  denied  all  of  these  conver- 
sations, but  it  was  not  for  the  court  to  say  which  of  these  men 
told  the  truth,  and  the  question  was  properly  submitted  to  the 
jury.  We  must  accept  it  as  a  settled  fact,  therefore,  that  the  de- 
fendants did  agree  to  pay  for  these  deputies.  The  admission 
of  evidence  that  the  defendants  had  in  the  same  manner  ordered 
special  deputies  upon  former  like  occasions  and  had  paid  for 
them,  was  proper  as  tending  to  establish  that  the  defendants 
had  actual  knowledge  that  the  furnishing  of  these  deputies  was 
not  within  the  line  of  the  sheriff's  official  duty,  and  that  they 
could  not  demand  such  service  as  a  matter  of  right.  Such  evi- 
dence was  admissible  for  the  further  reason  that  it  tended  to 
show  a  course  of  dealing  between  the  same  parties  with  regard 
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to  the  same  subject-matter,  and  as  tending  to  throw  light  upon 
the  probabilities  or  improbabilities  of  their  irreconcilable  ac- 
counts of  the  oral  arrangement  made  between  them  in  the  trans- 
action out  of  which  this  litigation  has  grown.  The  first  and 
second  assignments  of  error  are  overruled. 

The  third  assignment,  in  so  far  as  it  specifies  the  overruling 
of  the  objection  to  the  admission  of  evidence  as  to  a  custom  or 
practice  of  the  sheriff's  office  of  Washington  county,  would 
have  been  fatal  to  the  plaintiff's  case  upon  this  appeal  if  the 
answer  of  the  witness  had  been  what  plaintiff's  counsel  mani- 
festly expected.  It  was  the  defendant  who  was  asked  to  tes- 
tify as  to  the  existence  of  this  custom,  and  he  flatly  denied  the 
existence  of  any  such  custom.  Under  the  offer  to  prove  the 
custom  no  evidence  of  its  existence  was  produced,  and  the  plain- 
tiff was  thus  saved  from  the  consequences  of  his  persistency  in  at- 
tempting to  force  such  evidence  upon  the  consideration  of  the 
jury.     The  third  assignment  of  error  is  overruled. 

The  question  asked  of  the  defendant  in  his  cross-examination 
Bs  to  what  was  his  understanding  during  the  first  week  and 
before  the  actual  trouble,  in  view  of  what  he  had  said  to  the 
sheiiff  and  the  course  of  dealing  between  them  in  former  years, 
as  to  whether  what  he  had  done  did  not  involve  an  obligation 
on  his  part  to  pay,  was  eminently  proper,  considering  the  ab- 
solute contradiction  between  the  parties  as  to  what  had  actu- 
ally occurred  with  regard  to  an  express  promise  to  pay.  It  was 
asking  the  defendant  to  say  what  had  been  his  understanding 
of  the  agreement  before  there  was  any  trouble  with  regard  to 
it.  The  answer  of  the  witness  was  that  he  did  not  then  un- 
derstand the  employment  of  these  special  deputies,  under  the 
circumstances  in  anticipation,  as  outside  the  legal  duties  of 
the  sheriff,  and  that,  therefore,  he  did  not  consider  that  there 
was  any  obligation  on  him  to  pay.  Even  if  the  question  had 
been  objectionable,  the  answer  to  it  did  no  harm,  and  the  fourth 
assignment  is  dismissed. 

The  language  of  the  court  which  is  assigned  for  error  in  the 
fifth  specification  was  not  objectionable  in  itself.  The  language 
which  almost  immediately  followed,  taken  in  connection  with 
the  evidence  complained  of,  presented  the  case  to  the  jury  in 
a  manner  of  which  the  defendants  certainly  had  no  right  to 
complain;  for  the  learned  judge  said :  '*  You  mi^t  not  onlv  ay- 
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rive  at  the  conclusion  that  there  was  a  union  of  minds  here  of 
these  two  parties,  one  agreeing  to  furnish  the  men  if  the  other 
would  pay  for  them,  and  the  other  agreeing  to  accept  the  ser- 
vices with  the  understanding  that  he  should  pay  for  them,  but 
you  must  reach  that  conclusion  from  something  that  was  ex- 
pressed between  the  parties.''  This  so  clearly  presented  the 
matter  in  controversy  to  the  jury  that  no  man,  whether  in  the 
jury  box  or  out  of  it,  could  have  been  misled,  and  the  specifi- 
cation is  dismissed. 

The  seventh  and  eighth  specifications  of  error  relate  to  the 
refusal  of  the  court  below  to  admit  evidence  as  to  what  was 
said  by  certain  parties  at  a  public  meeting  held  at  Canonsburg. 
This  meeting  was  held  at  a  point  distant  from  the  mines. 
There  was  no  offer  to  show  that  the  sheriff  had  any  control 
over  the  persons  who  made  the  speeches,  nor  was  there  any 
offer  to  show  that  any  of  the  speakers  had  been  connected  with 
the  camp  of  the  strikers,  near  the  mine  of  the  defendants. 
That  the  irresponsible  vaporings  of  a  man  and  woman  who 
made  speeches  to  a  crowd  of  people  at  a  point  distant  from  the 
locus  in  quo,  could  not,  under  the  circumstances  of  this  case, 
affect  the  right  of  the  parties  under  this  contract  is  manifest. 

All  of  the  remaining  assignments  of  error  have  i-eference  to 
the  rejection  of  evidence  in  support  of,  and  the  rulings  of  the 
couii;  upon  the  principles  governing  the  second  ground  upon 
which  the  defendants  sought  to  avoid  liability.  This  inner  line 
of  defense  was  that  the  sheriff,  even  if  the  defendants  had  made 
a  contract  to  pay  the  special  deputies,  having  failed  to  stop  the 
marching  and  countermarching  of  the  striking  miners  upon 
the  public  highways  in  the  vicinity  of  the  defendants'  works, 
and  the  business  of  the  defendants  having  been  interrupted  as 
a  consequence,  there  could  be  no  recoverj'^  in  this  action.  There 
was  no  allegation  that  the  special  deputies  had  failed  to  faith- 
fully perform  every  duty  required  of  them  by  either  the  sheriff 
or  the  defendants.  The  sole  reliance  of  the  defendants  upon 
this  branch  of  the  case  was,  first,  that  the  sheriff  had  violated 
the  duty  which  he  had  undertaken  to  perform  under  his  con- 
tract relation  with  the  defendants ;  second,  that  he  had  failed 
to  perform  his  official  duty  as  the  highest  peace  officer  of  the 
county,  representing  the  commonwealth.  The  defendants  un- 
dertook to  show  that  because  of  such  failure  of  the  sheriff  to 


Digitized  by 


Google 


CLARK  V,  COOK.  821 

303,  (1900).]  Opinion  of  the  Court. 

discharge  his  duty  their  business  had  been  interrupted  and  thej 
had  suffered  damages,  as  a  consequence,  which  they  proposed 
to  recoup,  or  set  off,  against  the  claim  of  the  sheriff  for  the 
money  expended  for  these  special  deputies.  From  the  record, 
as  printed  by  the  appellants,  it  appears  that  the  only  plea  in 
this  action  was  the  general  issue,  non  assumpsit.  The  defend- 
ants, under  this  plea,  were  entitled  to  be  recouped  for  any 
damages  which  they  suffered  because  of  the  failure  of  the  sheriff 
to  perform  any  duties  growing  out  of  the  contract  under  which 
the  parties  were  acting :  Hunt  v.  Gilmore,  69  Pa.  460 ;  Glen- 
non  V.  Lebanon  Mfg.  Co.,  140  Pa.  694 ;  Watson  v.  Philadel- 
phia, 142  Pa.  179.  It  is,  therefore,  important  to  determine 
what  that  contract  was.  '  The  defendants  deny  that  there  was 
any  contract  whatever.  The  only  contract  which  the  jury 
would  have  been  warranted,  under  the  evidence,  in  finding  to 
have  been  in  existence  between  the  parties  was,  that  the  sheriff 
should  furnish  special  deputies  for  the  protection  of  the  prop- 
erty and  the  persons  of  the  defendants  and  their  employees, 
and  the  preservation  of  the  public  peace.  There  was  no 
evidence  or  offer  to  produce  evidence  that  the  sheriff  had 
entered  into  a  contract  relation  to  keep  the  mines  of  the  de- 
fendants in  operation,  or  to  prevent  the  striking  miners  from 
marching  upon  the  public  highways.  There  was  no  special 
term  of  service  fixed  by  the  contract  for  the  special  deputies, 
or  any  one  of  their  number.  Under  the  undisputed  facts  the  de- 
fendants, as  a  matter  of  law,  had  a  right  to  dismiss  all  of  these 
special  deputies,  or  any  one  of  their  number,  or  to  notify  the  sher- 
iff to  withdraw  them,  at  any  time,  llie  defendants  admit  that 
until  the  striking  miners  began  their  marching  upon  the  public 
highways  the  services  of  the  special  deputies  were  satisfactory. 
The  senior  member  of  defendant  firm  testified  that,  within 
a  day  or  two  after  the  marching  began,  he  had  an  interview 
with  the  sheriff  and  requested  him  to  stop  the  marching  and 
countermarching,  and  that  the  sheriff  declined  to  do  so.  This 
was  an  express  notice  to  the  defendants  that  the  sheriff  would 
not  undertake  to  prevent  persons  from  passing  along  the  pub- 
lic highways.  The  defendants,  from  that  moment,  knew  the 
manner  in  which  the  special  deputies  would  continue  to  dis- 
charge the  duty  to  protect  their  property  and  their  persons  and 
those  of  their  employees. 
Vol.  XIV— 21 
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The  employment  of  these  special  deputies  was  outside  of 
the  line  of  the  sheriff's  oflScial  duty,  and  the  contract  with  re- 
gard to  them  is  to  be  construed  and  enforced  in  the  same  man- 
ner as  other  contracts.  When  an  employer  gives  to  his  em- 
ployee materials  to  be  manufactured  into  a  finished  product, 
the  employee  representing  himself  to  be  possessed  of  the  req- 
uisite skill,  the  employer  may  not  be  able  to  form  an  intel- 
ligent conclusion  as  to  the  manner  of  performance  by  the  em- 
ployee until  the  work  is  finished.  If  the  product  is  ruined 
because  of  negligent  and  unskilful  workmanship,  the  damage 
to  the  employer  is  the  result  of  the  failure  of  the  employee  to 
execute  his  contract.  In  an  action  brought  by  the  employee 
to  recover  his  wages,  in  such  a  case,  the  employer  is  entitled 
to  be  recouped  for  the  damages  which  he  has  suffered,  grow- 
ing out  of  the  contract  relation.  When  the  service  to  be  per- 
formed by  an  employee  is  of  such  a  character  that  the  em- 
ployer sees  and  understands  all  the  time,  from  day  to  day,  the 
manner  of  performance,  a  different  question  is  presented.  If 
the  employer  has  notice  in  advance  that  the  employee  does  not 
undertake  to  perform  in  a  manner  specified,  and  the  contract 
is  one  which  is  terminable  at  any  time,  at  the  option  of  the 
employer,  it  is  for  the  employer  to  elect  whether  he  will  accept 
the  service  in  the  manner  in  which  it  is  tendered  and  pay  for 
it  in  accordance  with  the  terms  of  his  contract.  In  the  present 
case  the  jury  has  found  that  the  defendants  had  agreed  to  pay 
for  the  services  of  thes^  deputies.  The  service  was  satisfac- 
tory down  to  the  time  when  the  stiikers  began  to  march  upon 
the  public  highways.  The  defendants  then  notified  the  sheriff 
that  the  marching  must  be  stopped,  and  the  sheriff  replied  that 
this  could  not  be  done.  The  defendants  were  then  put  to 
their  election,  to  accept  the  services  of  the  special  deputies 
and  pay  for  them  as  under  their  contract  they  had  agreed  to 
do,  or  to  teiminate  the  contract,  as  they  had  a  right  to  do,  and 
notify  the  sheriff  to  withdraw  the  deputies.  They  had  a  right 
to  sever  their  lawful  contract  relation  with  the  sheriff  and 
notify  him  that  they  relied  upon  him  to  give  them  the  pro- 
tection which  he  was  legally  required  to  do,  through  the  in- 
strumentality by  law  provided  for  that  purpose.  They  had  no 
right  to  exact  of  the  sheriff  a  peculiar  service  which  the  law 
did  not  vouchsafe  to  every  other  citizen.     Having  elected  to 
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continue  the  contract  relation,  with  full  knowledge  of  the 
manner  in  which  the  service  was  to  be  performed,  having  the ' 
power  to  end  the  contract  at  any  moment,  they  are  presumed 
to  have  renewed  the  contract  day  by  day.  A  party  cannot 
thus  mislead  one  with  whom  he  deals  under  a  contract  relation, 
and  then,  after  having  accepted  the  services  for  months,  be 
heard  to  allege  that  the  contract  has  not  been  performed  to  his 
liking. 

The  claim  of  the  defendants  that  they  have  a  right  in  this 
action  "  to  set  off  damages  suffered  by  them  because  of  a  vio- 
lation by  the  sheriff  of  his  official  duty  as  the  highest  peace 
ofiBcer  of  the  county,  representing  the  commonwealth,"  cannot 
be  sustained.  It  is  not  necessary  to  put  this  upon  the  narrow 
ground  that  the  defendants  have  not  pleaded  payment,  and, 
for  that  reason,  have  not  brought  themselves  within  the  terms 
of  the  defalcation  act  of  1705,  1  Sm.  L.  49 :  Coulter  v.  Rep- 
plier,  15  Pa.  208 ;  McQuaide  v.  Stewart,  48  Pa.  198.  The  of- 
cial  duty  of  the  sheriff  did  not  grow  out  of  this  contract  and  was 
in  no  sense  dependent  upon  it.  The  defendants  entered  into 
this  contract  because  they  deemed  the  means  to  which  they  re- 
sorted for  the  protection  of  their  property  more  satisfactory 
than  those  which  the  law  required  the  sheriff  to  employ  for 
that  purpose.  The  official  duty  of  the  sheriff  is  not  founded 
in  contract  relation,  and  it  is  against  public  policy  that  any  pri- 
vate contract  should  be  made  with  regard  to  the  manner  in 
which  he,  as  sheriff,  shall  discharge  the  duty  imposed  upon 
him  by  law  to  preserve  the  public  peace.  This  last  defense, 
therefore,  was  not  an  attempt  to  set  off  unliquidated  damages 
resulting  from  an  independent  contract.  It  was  an  attempt 
to  set  off  damages  resulting  from  a  neglect  of  official  duty  and 
founded  upon  a  technical  tort.  That  such  damages  are  not 
the  subject  of  set-off  under  our  defalcation  act  is  well  settled : 
Ahl  V.  Rhoads,  84  Pa.  319.  The  amount  which  th^  sheriff 
sought  ta  recover  in  his  a<^tion  was  due  to  him  personally. 
The  unliquidated  damages  which  it  was  sought  to  set  off 
against  this  claim  were  recoverable,  if  at  all,  against  the  sheriff 
in  his  official  capacity,  and,  therefore,  could  not  be  defalked : 
Tagg  V.  Bowman,  99  Pa.  376 ;  108  Pa.  273.  All  the  assign- 
ments  of  error  are  dismissed. 

Judgment  affirmed. 
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WasieSight  of  life  tenant  to  cut  timber. 

Under  the  laws  of  Pennsylvania,  a  life  tenant  may  cut  timber  for  pur- 
poses of  repair  of  the  premises,  or  for  other  purposes  required  in  the  rea- 
sonable cultivation  of  the  estate,  or  in  the  process  of  clearing  the  land  for 
cultivation  so  long  as  the  part  so  cleared  does  not  cause  the  proportion  of 
cleared  land  to  timber  land  upon  the  whole  tract,  to  exceed  that  which  is 
reasonable  and  proper  for  purposes  of  good  husbandry. 

.  WiU— Effect  of  direcUons  to  convert— Real  estate. 
Real  estate  directed  to  be  converted,  for  purposes  of  distribution,  after 
the  falling  in  of  a  life  estate,  will  be  treated  as  personalty,  for  that  pur- 
pose, but  will  remain  unchanged  as  to  all  beyond  what  that  purpose  re- 
quires. 

Wa^  by  life  tenant—Measure  of  damages. 

The  rights  and  duties  of  a  life  tenant  as  to  standing  timber  and  the 
measure  of  damages  attending  an  excess  of  those  rights,  or  the  violation 
of  those  duties,  are  to  be  determined  by  the  character  of  the  estate  of 
the  life  tenant.  Held,  that  without  regard  to  where,  or  in  whom,  the 
estates  in  remainder  and  reversion  are  vested,  the  foundation  of  the  rale 
that  the  measure  of  damages  in  action  for  waste  against  a  life  tenant  shall 
be  the  injuiy  to  the  estate  in  remainder  is  to  be  found  in  the  nature  of  the 
property  and  the  fact  that  the  remainderman  is  not  entitled  to  possession 
thereof  at  the  time  of  the  injury. 

Felling  timber— Life  tenant— Measure  of  damages. 

In  an  action  against  a  life  tenant  for  waste  in  cutting  and  selling  timber, 
the  juiy  were  properly  instructed,  as  to  the  measure  of  damages,  that  it 
was  not  the  particular  value  of  any  property  or  timber  moved,  as  mer- 
chantable commodity,  but  the  damage  done  to  the  land  or  inheritance  which 
is  owned  by  these  reversioners. 

It  was,  therefore,  proper  for  the  jury  to  consider  the  condition  in  which 
the  woodland  was  left  in  determining  the  efifect  which  the  cutting  of  tim- 
ber had  upon  the  value  of  the  inheritance. 

Waste  by  life  tenant^Evidence. 

In  an  action  against  a  life  tenant  by  remaindermen  for  waste  in  cutting 
timber,  evidence  is  properly  admissible  to  show  the  character  of  trees  cut 
and  sold  and  that  they  were  in  a  dying  condition.  The  fact  that  the  wit- 
ness injected  into  his  answer  a  statement  that  he  had  given  the  decedent  ad- 
vice as  to  her  legal  rights  did  the  defendant  no  harm. 

Waste  by  life  tenant— Evidence— Burden  of  proof— Measure  of  proof. 

While  the  presumption  is  in  favor  of  the  life  tenant  as  to  the  use  of 
limber  this  presumption  only  prevails  until  the  contrary  appears.  This 
principle  determines  the  burden  of  proof.    The  plaintiff  in  an  action  of 
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this  character  must  establish  ta  the  satisfaction  of  the  jury,  by  the  pre- 
ponderance of  the  evidence  not  only  that  the  life  tenant  has  committed 
the  acts  complained  of  but  that  such  acts  have  been  injurious  to  the  in- 
heritance. 

It  is  imposing  however  a  burden  not  warranted  by  law  when  the  trial 
judge  insti'ucts  the  jury  that  the  plaintiff's  evidence  must  be  '*  clear  and 
certain  ^^  that  the  life  tenant  had  violated  her  duty. 

Submitted  April  18,  1900.  Appeal,  No.  8,  April  T.,  1900, 
by  plaintiff  E.  M.  Sayers  in  suit  of  Mary  Morris,  executrix  of 
Asa  Morris,  deceased,  who  was  surviving  husband  of  Jane  Mor- 
ris, formeriy  Jane  Zimmerman,  Jesse  L.  Ross,  administrator  of 
Mary  Ross,  deceased,  formerly  Mary  Zimmerman,  and  E.  M. 
Sayers,  alienee  of  John  H.  Zimmerman  and  Frank  Vale,  against 
Stephen  Knight,  executor  of  Mary  Zimmerman,  deceased,  from 
judgment  of  C.  P.  Greene  Co.,  Jan.  T.,  1894,  No.  388,  on  ver- 
dict for  defendant.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.  Reversed.  Opinion 
by  W.  D.  Porter,  J. 

Trespass.    Before  Crawford,  P.  J. 

It  appears  from  the  record  that  plaintiffs  claimed  damages 
for  a  waste  by  life  tenant,  especially  in  the  matter  of  cutting 
and  selling  timber. 

Other  material  facts  appear  in  the  opinion  of  the  court. 

At  the  trial  the  court  rejected  the  following  offer  of  evidence 
by  plaintiff : 

[Harvey  Gardner,  a  witness  for  the  plaintiffs,  being  on  the 
witness  stand,  plaintiffs  make  the  following  offer : 

We  offer  to  prove  by  this  witness,  he  having  already  said  he 
sawed  66,000  feet  of  lumber  out  of  the  timber  which  came  off 
this  farm,  the  value  of  this  timber  at  the  mill,  for  the  pur- 
pose of  furnishing  evidence  to  the  jury  from  which  they  may 
find  the  amount  of  injury  done  to  the  plaintiffs'  reversionary 
interest  in  the  property. 

We  object  to  the  evidence  as  incompetent  and  irrelevant  and 
as  not  furnishing  any  evidence  that  should  go  to  the  jury  to 
establish  the  injury  to  the  inheritance,  if  thei*e  was  such  injuiy 
by  the  cutting  and  taking  away  of  this  lumber  and  as  a  measure 
of  damages  the  same  is  incompetent  and  irrelevant. 

Objection  sustained  and  exception  sealed  for  plaintiffs.]  [1] 
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The  court  admitted  the  following  evidence  for  defendant 
against  objection  of  plaintiff,  the  offer  and  objection  being  as 
follows : 

Mr.  Elias  Gribben,  a  witness  for  the  defendant,  being  on  the 
stand,  upon  examination  in  chief  was  asked  by  the  defendant's 
counsel  as  follows : 

"  What  do  you  say  Mr.  Gribben  ?  Well,  I  went  to  Mrs.  Zim- 
merman and  told  her  I  would  like  to  buy  two  or  three  trees 
up  there,  I  wanted  to  haul  them  to  Graysville  to  get  palings 
to  pale  in  my  yard,  I  had  them  at  home  but  did  not  like  to  haul 
them  up  that  hill.  She  says  I  want  you  to  look  at  a  copy  of 
the  will.  She  went  and  got  it  and  I  read  it  and  my  answer 
was  to  her,  her  husband  had  a  right — " 

Plaintiff  objects  further  that  this  is  incompetent,  irrelevant 
and  selfnserving  and  not  made  in  the  presence  of  these  plaintiffs. 

The  Court:  Objection  overruled  and  exception  sealed  for 
plaintiffs. 

"  She  asked  you  to  read  the  will  ?  Yes,  sir,  I  read  it.  I  says, 
'  Mrs.  Zimmerman,  if  your  husband  had  a  right  to  sell  the  tim- 
ber on  this  farm  the  way  he  left  it  you  surely  have  a  right.  As 
I  imderstand  this,  you  stepped  right  in  his  shoes.'  -What  did 
she  say  about  the  trees  ?  The  trees  up  on  the  point  towards — 
She  says  I  want  you  to  take  the  trees  that  are  dying  in  the  top. 
Some  one  had  told  her  that  nice  poplar  trees  had  their  tops  dy- 
ing. She  wanted  me  to  take  them  which  I  did.  Which  you 
did  ?  Yes,  sir.  Your  land  nearly  joins  this  ?  Yes,  sixty  acres 
between  me  and  it." 

Defendant  presented  among  others  the  following  points : 

[1.  The  presumption  of  law  is  that  Mi's.  Mary  Zimmerman, 
the  life  tenant,  in  cutting  the  timber  on  the  Thomas  Zimmer- 
man land  cut  only  such  kind  and  quantity  as  would  do  no  in- 
jury to  the  inheritance,  and  before  a  verdict  should  be  rendered 
charging  her  with  damages  for  cutting  such  timber,  the  evidence 
should  be  clear  and  certain  that  she  has  violated  her  duty  in  this 
regard.  Answer:  That  point  is  coiTcct  and  is  affirmed.]  [3] 
[2.  The  plaintiffs  are  not  entitled  to  recover  in  this  action 
the  value  of  the  timber  cut  by  defendant's  testate  on  the  land, 
but  the  inquiry  of  the  jury  must  be  as  to  whether  the  cutting 
of  such  timber  injured  the  inheritance  and  if  they  find  that  it 
did  no  injury  to  the  inheritance  the  plaintiffs  are  not  entitled 
to  recover.    Answer:  That  point  is  correct  and  is  affirmed.]   [4] 
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[4.  If  the  jury  believes  from  the  evidence  that  the  land  willed 
by  Thomas  Zimmerman  to  his  wife  for  his  life  had  too  much 
woodland  upon  it,  the  life  tenant  is  justified  in  clearing  portions 
thereof  providing  she  does  not  go  beyond  or  exceed  the  proper 
proportions  that  the  timber  land  should  bear  to  the  part  cleared, 
taken  as  a  whole,  and  if  the  jury  believes  from  the  evidence 
that  Mrs.  Zimmerman  did  not  go  beyond  such  proper  propor- 
tions the  plaintiffs  are  not  entitled  to  recover.  Answer :  That 
point  is  correct  if  you  find  the  facts  as  they  are  stated,  but  that 
is  a  question  of  fact  for  you,  gentlemen  of  the  jury,  under  the 
entire  evidence  of  the  case  as  to  what  was  a  proper  proportion 
of  timber  for  that  land,  and  whether  or  not  its  removal  was  con- 
sistent with  her  claim  or  whether  it  was  as  alleged  by  the 
plaintiffs  here,  an  act  of  waste  doing  damage  to  them  and  the 
other  reversioners.  In  connection  with  that  you  will  remember 
all  that  has  been  testified  to  by  the  different  witnesses  in  the 
case.  As  I  recall  the  testimony,  the  land  was  not  really  cleared, 
but  the  contention  here  is,  that  that  was  the  intention  of  the 
life  tenant,  but  her  death  prevented  that  from  being  followed 
out;  but  you  have  all  the  facts  before  you  for  the  determination 
of  that  particular  part  of  the  case.]   [5] 

[6.  If  the  jury  believes  from  the  evidence  that  all  the  timber, 
or  any  portion  thereof  was  cut  by  the  life  tenant  to  repair  the 
fences  and  buildings  upon  the  land,  the  defendant  is  not  liable 
in  damages  for  cutting  such  timber,  in  so  far  as  the  same  was 
used  for  that  purpose.  Answer :  That  point  is  correct  and  is 
affirmed.  We  have  already  said  to  you  they  have  a  right  to 
use  sufficient  timber  for  the  necessary  repairs  and  improvement 
of  the  farm  consistent  with  good  use  and  husbandry,  but  as  I 
recall  the  evidence  here  there  is  no  claim  that  all  the  lumber 
cut  there  went  for  that  purpose ;  considemble  lumber  was  sold. 
On  that  branch  of  the  case  they  rely  upon  their  theory  of  clear- 
ing the  land.  But  all  the  lumber  that  went  into  the  necessary 
repairs  was  used  properly  by  the  life  tenant  That  position  is 
correct]  [6] 

The  court  charged  the  jury  in  part  as  follows : 
[Gentlemen  of  the  jury,  in  that  connection  we  wish  to  say 
to  you  this :  that  the  measure  of  damages  which  will  govern 
your  action  in  this  case,  if  you  find  a  verdict  in  favor  of  the 
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plaintiff  will  be  this :  the  damage  done  to  the  estate  or  the  land, 
not  the  value  of  the  lumber  taken  away  as  a  commodity  itself, 
but  the  difference  in  the  value  of  the  land  before  and  after 
that  lumber  was  taken  off,  or  after  this  use  by  the  life  ten- 
ant.] [7]  .  .  .  . 

[Now  keep  these  facts  before  you  in  determining  this  issue 
that  we  called  your  attention  to.  The  measure  of  damages 
being  as  we  have  already  said  to  you,  not  the  particular  value 
of  any  property  or  timber  removed  as  merchaniiable  commodity, 
but  the  damage  done  to  the  land  or  inheritance  which  is  owned 
by  these  reversioners,  the  plaintiffs,  the  entire  damage  done. 
Her  acts  are  all  introduced  as  going  to  show  you  how  the  value 
of  the  land  was  affected.  Now  you  will  make  up  your  judg- 
ment upon  those  facts  in  that  way.]  [8]  .... 

[If  there  has  been  no  injury,  no  devastation  or  waste  there 
affecting  the  value  of  this  inheritance,  or  in  other  words  if  that 
estate  was  passed  over  to  Mr.  Sayers  and  the  other  paities  in- 
terested, its  value  not  affected  by  her  acts,  allowing  for  reason- 
able wear  and  tear  of  it,  then  there  would  be  no  damage  sus- 
tained here  and  there  ought  to  be  no  recovery  on  the  part  of 
the  plaintiffs.]  [9] 

Verdict  and  judgment  for  defendant.    Plaintiffs  appealed. 

ErrorB  asngned  were  (1,  2)  to  rulings  on  evidence,  reciting 
same.  (3-6)  Answers  to  defendant's  points,  reciting  points 
and  answers.  (7-9)  To  portions  of  the  general  chaise,  recit- 
ing same. 

'  JameB  E.  SayerBy  with  him  A.  F.  SilveuSj  for  appellant. — The 
plaintiffs  have  a  revisionary  interest  in  these  lands  as  personalty 
at  the  death  of  Mary  Zimmerman,  and  anything  that  was  at- 
tached to  the  soil,  in  the  way  of  timber  or  buildings,  remained 
unchanged  as  to  all  other  purposes  during  the  period  of  the  life 
tenant:  Hudson's  Appeal,  185  Pa.  859;  Worsley's  Estate,  86 
W.  N.  C.  247. 

Therefore  we  hold  that  cutting  down  the  valuable  timber 
trees  and  the  taking  of  the  same  off  the  premises  and  using  them 
and  selling  them  off  the  premises  in  the  way  of  lumber  was  a 
direct  damage  and  injury  to  the  plaintiffs. 
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The  refusal  of  the  court  to  allow  this  testimony  took  away 
from  the  plaintiffs  the  only  method  in  which  they  could  ascer- 
tain their  damages,  aside  from  showing  what  the  land  was  worth 
witfi  the  timber  on  and  with  it  cut  off,  which  method  was  un- 
Mt  and  not  according  to  law. 

We  base  this  assertion  upon  the  law  as  laid  down  by  the  Su- 
preme Court  of  our  state  in  the  case  of  McCoUough  v.  Irvine, 
18  Pa.  488. 

The  third  assignment  of  error  is  an  exception  to  the  rulings 
of  the  court  below  on  the  plaintiffs'  first  point.  The  chief  ob- 
jection to  the  point  is  the  ruling  of  the  court  and  the  direction 
to  the  jury,  "  that  the  evidence  should  be  clear  and  certain  that 
she  has  violated  her  duty  in  this  regard."  It  relates  to  the  fact 
of  the  life  tenant  cutting  timber  of  only  such  kind  and  quantity 
as  would  do  no  injury  to  the  inheritance.  We  hold  that  this  is 
not  good  law.  We  admit  that  the  burden  of  proof  in  the  first 
instance  is  on  the  plaintiffs  in  this  case.  It  being  shown  by 
competent  testimony  that  the  cutting  of  the  timber  and  other 
acts  of  waste  complained  of  had  been  committed,  it  was  then  the 
duty  of  the  defendant  to  rebut  such  testimony  by  competent 
evidence ;  and  the  court  should  have  told  the  jury  that  the 
burden  of  proof  was  on  the  plaintiffs  to  establish  the  facts  set 
up  in  their  declaration  by  a  preponderance  of  evidence  that 
would  satisfy  the  jury  of  their  claim. 

But  when  the  actor  in  either  relation  establishes  a  prima 
facie  case  and  it  is  met  by  evidence  sustaining  good  faith  on 
the  other  side,  then  the  case  must  be  decided  on  the  merits : 
2  Wharton's  Evidence  (2d  ed.  1879),  sec.  1248. 

If,  to  a  tort,  justification  is  set  up  by  the  defendant,  the 
burden  is  on  him  to  prove  such  justification :  1  Wharton's  Evi- 
dence, sec.  858. 

These  rules  would  have  left  the  case  to  the  jury  upon  the 
merits.  The  rule  as  laid  down  by  the  court  in  this  point,  being 
that  the  evidence  should  be  '^  clear  and  certain,"  amounts  to  the 
rule  that  the  plaintiffs'  claim  should  be  proved  "beyond  a 
reasonable  doubt."  This  is  going  far  beyond  any  reported 
cases. 

D.  S.  Walton^  for  appellee. — In  the  case  of  Yocum  v.  Zahner, 
162  Pa.  468,  the  Supreme  Court  says : 
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"  The  remedy  for  a  remainder-man  on  whose  inheritanee  waste 
is  being  committed,  is  not  in  trespass,  but  in  case,  for  the  re- 
covery of  damages  for  the  injury  done  to  the  freehold." 

In  the  case  of  Sayers  v.  Hoskinson,  110  Pa.  478,  a  case  in 
which  this  appellant  was  the  plaintiff  in  error,  the  Supreme 
Court  says  : 

^^  It  is  not  waste  for  a  life  tenant  to  cut  and  fell  dead  and 
decaying  timber  which  would  otherwise  become  worthless  before 
the  life  estate  fell  in. 

*'  An  action  for  waste  by  a  reversioner  is  founded  upon  dam- 
age done  to  the  inheritance,  and  as  the  cutting  of  such  timber 
would  tend  to  enhance  rather  than  diminish  the  value  of  the 
same  by  making  room  for  new  timber,  there  can  be  no  recovery 
for  such  action. 

"  The  common-law  rule  as  to  what  constitutes  waste  has  been 
much  relaxed  in  this  state,  especially  in  regard  to  timber.  A 
life  tenant  may  here  cut  down  trees  if  they  impede  cultivation 
and  good  husbandry  requires  their  removaL" 

Surely  he  would  not  insist  upon  a  verdict  in  his  favor  upon 
testimony  that  was  not  clear  and  certain.  The  court's  instruc- 
tion as  found  in  its  answers  to  the  points,  must  be  read  in  con- 
nection with  its  general  charge.  It  is  not  good  law,  nor  good 
practice  either,  to  take  a  few  extracts  from  a  charge  or  from 
answers  to  points  for  the  purpose  of  securing  the  reversal  of  a 
cause. 

Opinton  by  W.  D.  Porter,  J.,  July  26, 1900 : 
Thomas  Zimmerman,  by  his  last  will  and  testament,  dated 
October  31, 1859,  devised  all  his  estate  to  his  wife,  Mary  Zim- 
merman, defendant's  testatrix,  during  her  natural  life  or  widow- 
hood. The  estate,  subject  to  the  devise  to  the  widow,  passed 
under  the  following  clause,  viz :  "  Then  I  direct  that  all  my 
estate  to  be  equally  divided  among  my  four  children,  Elizabeth, 
Jane,  Mary  and  John  Henry,  after  the  said  John  Henry  is 
schooled  and  raised  till  he  is  twenty-one  years  old,  which  is  to 
come  out  of  my  estate,  and  the  estate  to  be  sold  and  be  equally 
divided  as  above,  except  my  son,  John  Henry,  to  have  1600 
more  than  my  daughters,  after  he  is  schooled  and  raised  till 
twenty-one  years  of  age,  which  I  will  to  my  wife  during  her 
lifetime,  and  at  her  decease,  or  if  she  should  marry,  then  I  di- 
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rect  all  my  estate  to  be  sold  and  divided  as  above  directed." 
Thomas  Zimmerman  died  in  November,  1859 ;  his  widow  en- 
tered into  possession  of  the  farm  with  regard  to  which  this 
controversy  has  arisen,  and,  remaining  unmarried,  continued 
such  occupancy  until  her  death,  in  1891.  E.  M.  Sayers,  the 
appellant,  in  1881,  purchased  the  interest  of  the  daughter, 
Elizabeth,  and,  in  1886,  that  of  the  son,  John  H.  Zimmerman, 
which  passed  to  them,  respectively,  under  the  will  of  their  fa- 
ther, in  the  real  estate  in  question.  In  1894,  plaiqtiffs  brought 
this  action  of  trespass,  and,  in  the  declaration  upon  which  they 
went  to  trial,  alleged  that  Mary  Zimmerman,  in  her  lifetime 
and  while  in  possession  of  the  said  lands  as  life  tenant,  did  cut 
certain  timber,  without  any  legal  right  as  life  tenant  of  said 
lands  so  to  do;  and  did  abuse  said  premises  and  suffer  the 
buildings  and  fences  to  go  down  into  a  state  of  dilapidation 
and  decay,  thereby  causing  injury  to  the  lands  by  her  wanton 
neglect  and  bad  husbandry.  These  things  were,  in  the  declar- 
ation, charged  to  have  been  done  and  suffered  "all  to  the  pre- 
judice and  injury  of  the  revisionary  interest  of  the  plaintiffs 
in  the  premises  and  property  aforesaid."  It  thus  appears 
that  while  in  accordance  with  the  requirements  of  the  Act  of 
May  25, 1887,  P.  L.  271,  this  was  in  form  an  action  of  trespass ; 
the  plaintiffs  declared  for  an  injury  to  their  inheritance  result- 
ing from  the  acts  of  the  life  tenant,  and  that  prior  to  the  act 
in  question  the  form  of  action  would  not  have  been  in  trespass, 
but  in  case.  The  main  controversy  in  the  court  below  involved 
only  the  rights  of  the  life  tenant  to  cut  timber,  and  the  measure 
of  damages  when  those  rights  were  exceeded.  It  cannot  be 
questioned  that  under  the  law  of  Pennsylvania  a  life  tenant 
may  cut  timber  for  purposes  of  repair  of  the  premises,  or  for 
other  purposes  required  in  the  reasonable  cultivation  of  the  es- 
tate, or  in  the  process  of  clearing  the  land  for  cultivation,  so 
long  as  the  part  so  cleared  does  not  cause  the  proportion  of 
cleared  land  to  timber  land,  upon  the  whole  tract,  to  exceed 
that  which  is  reasonable  and  proper  for  purposes  of  good  hus- 
bandry :  Hastings  v.  Cruckleton,  83  Yeates,  261 ;  McCuUough 
V.  Irvine,  18  Pa.  438;  Sayers  v.  Hoskinson,  110  Pa.  473. 
When  the  tenant  for  life  exceeds  his  legal  rights  in  the  cut- 
ting of  timber,  the  measure  of  damage  is  not  the  value  of  the 
timber  after  it  has  been  delivered  at  some  distant  mill,  or  man- 
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ufactured  into  a  finished  product,  but  it  is  the  injury  done 
to  the  freehold:  Yocum  v.  Zahner,  162  Pa.  468,  and  cases 
above  cited.  And  this  is  the  rule  whether  the  timber  simply 
be  cut  down  and  destroyed,  or,  after  being  cut  down,  be  sold : 
McCullough  V.  Irvine,  supra.  The  question  is  whether  the  act 
of  the  life  tenant  has  injured  the  interest  of  the  remainderman 
in  the  land.  That  these  rules  apply  genemlly  as  between  life 
tenants  and  the  owners  of  the  inheritance  is  conceded  by  the 
appellant,  but  he  contends  that  because  this  will  directed  the 
estate  in  remainder  to  be  sold  and  the  proceeds  thereof  distrib- 
uted among  the  children  of  the  testator  in  a  certain  manner,  that 
thereby  a  conversion  of  the  estate  in  remainder  was  wrought, 
and,  therefore,  this  case  is  taken  out  of  the  general  rule.  His 
contention  is  that  as  the  interest  of  the  children,  to  which  he 
has  succeeded,  was  the  right  to  receive  the  proceeds  realized 
from  a  peremptory  order  to  sell,  contained  in  the  will,  that 
their  interest  in  this  land  was  personal  property,  and  that 
therefoi-e  they  have  a  right  to  maintain  an  action  as  for  an  in- 
jury done  to  their  personal  estate.  This  position  of  the  appel- 
lant is  untenable  for  several  reasons.  Real  estate  directed  to 
be  converted,  for  purpose  of  distribution,  after  the  falling  in 
of  a  life  estate,  will  be  treated  as  personalty  for  that  purpose, 
but  will  remain  unchanged  as  to  all  beyond  what  that  purpose 
requires :  Worsley's  Estate,  36  W.  N.  C.  247 ;  Rudy's  Estate, 
186  Pa.  859. 

The  estate  of  defendant's  testatrix  in  this  farm  was  a  life 
estate,  a  freehold  not  of  inheritance,  and  to  that  estate  apper- 
tained all  the  rights  and  duties  which  a  life  tenant  may  assert 
against  and  owes  to  the  estates  m  remainder  and  reversion.  If 
the  trees  had  been  reserved  out  of  the  devise  for  life,  or  if  the 
remainder  in  the  woodland  had  gone  to  one  person  and  the 
remainder  in  the  cultivated  land  to  another,  an  entirely  differ- 
ent question  would  have  been  presented :  Greber  v.  Kleckner, 
2  Pa.  289.  The  life  estate  included  the  entire  tract,  and  the 
reversions  and  remainders  and  all  interest  created  under  the 
will  included  alike  land  and  timber.  No  question  could  arise 
under  the  will  as  to  whether  the  life  tenant  might  so  use  the 
estate  as  to  benefit  one  remainderman,  to  the  injury  of  another. 
The  life  tenant  being  in  possession,  and  those  who  were  to  re- 
ceive the  proceeds  of  the  sale  of  the  land,  after  the  termination 
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of  the  life  estate,  never  having  at  any  time  been  in  possession 
of  the  property,  they  could  not  have  maintained  trespass  for 
the  cutting  of  this  timber :  Greber  v.  Kleckner,  supra ;  Clark 
V.  Smith,  25  Pa.  137;  Mclntyre  v.  Coal  Company,  118  Pa. 
108;  Addleman  v.  Way,  4  Yeates,  218;  Collins  v.  Beatty,  148 
Pa.  65.  The  rights  and  duties  of  the  defendant's  testatrix  and 
the  measure  of  damages  attending  an  excess  of  those  rights,  or 
violation  of  those  duties,  were  to  be  determined  by  the  char- 
acter of  the  estate  which  she  herself  held,  without  regard  to 
where,  or  in  whom,  the  estates  in  Remainder  and  reversion 
were  vested.  The  foundation  of  the  rule  that  the  measure  of 
damages  in  an  action  for  waste  against  a  life  tenant  shall  be 
the  injury  to  the  estate  in  remainder,  is  to  be  found  in  the  na- 
ture of  the  property  and  the  fact  that  the  remaindennan  is  not 
entitled  to  possession  thereof  at  the  time  of  the  injury.  The 
question  is  how  do  the  acts  which  are  alleged  to  constitute 
waste  affect  the  interest  of  him  who  is  to  receive  the  land,  or 
its  proceeds,  upon  the  termination  of  the  tenancy  for  life  ?  If 
the  remainderman  is  entitled  to  all  of  the  land,  or  its  entire  pro- 
ceeds, after  the  termination  of  the  life  estate,  it  can  make  no 
difference  whether,  according  to  technical  rules  of  construction, 
his  interest  in  the  land  be  real  estate  or  personal  property. 
These  trees  were  not  such  personal  property  of  the  appellant  as 
to  enable  him  to  support  an  action  of  trespass  for  their  removal. 
He  never  had  been  in  possession  of  the  trees,  and,  under  the 
terms  of  the  will,  he  could  not  become  entitled  to  possession 
until  the  termination  of  the  life  estate.  If,  upon  the  termina- 
tion of  the  life  estate,  all  the  heirs  elected  to  retain  the  land, 
immediately  upon  such  election  their  interest  would  have  become 
real  estate.  The  will  in  the  present  case  is  almost  identical  in 
its  language  with  that  which  was  passed  upon  by  the  Supreme 
Court  in  Ljmn's  Appeal,  81  Pa.  44.  In  that  case  a  life  estate 
was  devised  to  the  widow,  and^after  her  death  the  property  was 
directed  to  be  sold  and  the  proceeds  divided  among  his  children, 
deducting  certain  sums  advanced  by  the  testator  to  several  of 
them.  It  was  there  held  that  the  life  tenant  had  the  right  to 
cut  timber  in  the  process  of  clearing  land,  or  for  other  purposes 
required  in  the  reasonable  cultivation  of  it,  or  for  keeping  the 
premises  in  repair.  The  measure  of  damages  contended  for  in 
the  court  below  by  the  appellant  can  find  no  support  in  reason 


Digitized  by 


Google 


834  MORRIS  v.  KNIGHT. 

Opinion  of  the  Court.         [14  Pa.  Superior  Ct. 

or  authority,  and  the  first,  fourth,  seventh,  eighth  and  ninth 
specifications  of  error  are  dismissed. 

The  evidence  admitted  under  the  ruling,  which  is  the  subject 
of  the  second  assignment  of  error,  was  to  the  effect  that  the 
witness  had  made  an  arrangement  with  the  decedent  to  take 
certain  poplar  trees  which  were  dying  at  their  tops,  and  that 
lie  had  taken  trees  in  that  condition,  in  accordance  with  the  ar- 
rangement. It  was  proper  for  the  defendants  to  show  that  the 
decedent  had  sold  to  the  witness  trees  of  this  character  only 
and  that  he,  in  cutting  the  timber,  took  only  such  trees  as 
were  in  the  condition  specified.  The  character  of  the  timber 
taken  was  material  to  the  question  to  be  decided  by  the  jury, 
and  it  was  competent  to  establish  by  this  witness  that  the  trees 
which  he  had  bought  and  took  were  in  a  djdng  condition :  Say- 
ers  V.  Hoskinson,  supra.  The  fact  that  the  witness  injected 
into  his  answer  a  statement  that  he  had  given  the  decedent  cer- 
tain advice  as  to  her  legal  rights  did  the  defendants  no  harm. 
They  did  not  move  to  strike  out  the  evidence  so  injected,  and 
which  was  not  responsive  to  the  question.  The  court  fully  and 
accurately  defined  the  rights  of  the  decedent  under  the  will,  and 
the  juiy  could  not  have  been  misled  by  the  statement  of  the 
witness  as  to  what  were  his  erroneous  views  upon  the  law. 
The  second  assignment  of  error  is  without  merit 

The  fifth  specification  of  error  refers  to  the  answer  of  the 
court  to  the  fourth  prayer  for  instruction  submitted  by  the  de- 
fendants. The  point  submitted  was  a  correct  statement  of  the 
law,  if  there  was  any  evidence  in  the  case  which  would  have 
sustained  a  finding  of  the  facts,  therein  stated,  by  the  jury. 
The  court,  in  effect,  said  this  much  to  the  jury,  but  added : 
"  As  I  recall  the  testimony,  the  land  was  not  really  cleared,  but 
the  contention  here  is  that  that  was  the  intention  of  the  life 
tenant,  but  her  death  prevented  that  from  being  followed  out; 
but  you  have  all  the  facts  before  you  for  the  determination  of 
that  particular  part  of  the  case."  In  view  of  the  fact  that  the 
court  in  charging  the  jury  as  to  the  measure  of  damages  said, 
"  The  measure  of  damages  being,  as  we  have  already  said  to 
you,  not  the  particular  value  of  any  property  or  timber  moved 
as  merchantable  commodity,  but  the  damage  done  to  the  land 
or  inheritance  which  is  owned  by  these  reversioners,  the  plain- 
tiffs, the  entire  damage  done.    Her  acts  are  all  introduced  as 
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going  to  show  how  the  value  of  the  land  was  affected."  The 
plaintiffs  having  introduced  evidence  tending  to  establish  that 
the  manner  in  which  the  cutting  of  timber  was  done  indicated 
that  the  intention  was  not  to  clear  the  land  for  cultivation,  and 
the  defendants  having  introduced  evidence  tending  to  corrob- 
orate the  opposite  theory.  It  was  not  disputed  that  the  clear- 
ing had  not  been  completed  to  such  an  extent  as  to  permit  of 
cultivation  at  the  time  the  life  tenant  died.  It  was,  therefore, 
proper  for  the  jury  to  consider  the  condition  in  which  this  wood- 
land was  left  in  determining  the  effect  of  that  cutting  of  timber 
upon  the  value  of  the  inheritance.  The  fifth  specification  of 
error  is  dismissed. 

The  sixtli  specification  refers  to  the  answer  of  the  court  to 
the  fifth  prayer  for  instruction  submitted  by  the  defendants. 
That  a  life  tenant  has  the  right  to  cut  timber  for  the  purpose 
of  I'epairing  the  fences  and  buUdings  upon  the  land  is  clearly 
established  by  the  authorities  above  cited.  The  aflSrmance 
of  the  point  which  asked  the  court  to  so  charge  was  free  from 
enor  as  a  legal  proposition,  and  it  certainly  did  the  plaintiffs 
no  harm  for  the  court  to  add,  "  But,  as  I  recall  the  evidence 
here,  there  is  no  claim  that  all  the  timber  cut  there  was  for 
that  purpose.  Considerable  lumber  was  sold.  On  that  branch 
of  the  case  they  rely  upon  their  theory  of  clearing  the  land. 
But  all  the  lumber  that  went  into  the  necessary  repairs  was 
used  properly  by  the  life  tenant.  That  point  is  correct."  The 
sixth  assignment  would  not  justify  a  reversal. 

The  third  assignment  of  error  raises  a  question  which  is 
more  serious.  The  defendants  requested  the  learned  court  be- 
low to  charge,  "  First :  The  presumption  of  law  is  that  Mrs. 
Mary  Zimmerman,  the  life  tenant,  in  cutting  the  timber  on  the 
Thomas  Zimmerman  land,  cut  only  such  kind  and  quality  as 
would  do  no  injury  to  the  inheritance,  and  before  a  verdict 
should  be  rendered  charging  her  with  the  damages  for  cutting 
such  timber  the  evidence  should  be  clear  and  certain  that  she 
liad  violated  her  duty  in  this  regard."  This  point  was  afl&rmed 
without  qualification.  The  rule  undoubtedly  is  that  the  pre- 
sumption is  in  favor  of  the  tenant  for  life  until  the  contraiy 
appears.  This  principle  determines  the  burden  of  proof.  The 
plaintiff  in  an  action  of  this  character  must  establish  to  the 
satisfaction  of  the  jury,  by  the  preponderance  of  the  evidence, 
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not  only  that  the  life  tenant  has  committed  the  acts  complained 
of,  but  that  such  acts  have  been  injurious  to  the  inheritance. 
All  this  must  be  established  by  the  weight  of  the  evidence. 
The  language  used  in  this  prayer  for  instruction  went  beyond 
this.  The  word ''  certain,"  as  here  used,  would,  to  the  average 
man,  convey  the  impression  that  it  referred  to  the  effect  pro- 
duced upon  the  mind  or  judgment  of  him  who  heard  the  evi- 
dence; and  that  the  minds  of  the  jurors  must  be  free  from 
doubt  in  order  to  justify  a  findiqg  in  favor  of  the  plainti£k. 
This  was  imposing  upon  the  plaintiffs  a  burden  not  warranted 
by  law.  This  specification  of  error  must,  therefore,  be  sus- 
tained. 

Judgment  reversed  and  venire  facias  de  novo  awarded* 


Commonwealth  v.  Railway  Company. 

Pleading — Criminal  law— Autrefois  acquit. 

One  test  to  asceitain  whether  a  plea  of  autrefois  acquit  be  a  good  bar, 
is  whether  the  evidence  necessary  to  support  the  second  indictment  would 
have  been  sutficient  to  procure  a  legal  conviction  upon  the  first.  Whether 
a  foinner  acquittal  was  for  the  same  ofiense  depends  on  the  record  pleaded 
and  not  on  the  argument  or  inference  deduced  therefrom.  If  that  record 
shows  that  the  evidence  necessary  to  support  a  conviction  on  the  present 
indictment  would  have  been  insufficient  to  procure  a  legal  conviction  on  the 
formt^r,  the  plea  of  auti*efois  acquit  is  not  sustained. 

Railroads— Obstruction  of  highway —Former  acquittal. 

Evidence  sufficient  to  convict  a  railroad  company  of  the  distinct  offense 
of  neglecting  to  provide  a  new  road  in  lieu  of  a  road  lawfully  taken  would 
be  insufficient  to  convict  it  of  the  offense  of  unlawfully  entering  upon  and 
obstructing  a  highway.  They  are  two  distinct  offenses ;  the  former  is  not 
merely  the  constituent  element  of  the  latter. 

Eailroadt—Duty  to  reconstruct  highway— Liability  of  successor  to  indict- 
mentfor  neglect. 

Where  a  railroad  company  has  succeeded  by  purchase  to  the  franchises, 
etc.,  of  another  company  which  originally  occupied  a  highway,  it  becomes 
subject  to  the  duties  and  liabilities  relating  thereto  which  rested  upon 
the  original  company,  and  amongst  them  the  duty  to  reconstruct  the  high- 
way injuriously  occupied  by  it. 

The  Allegheny  Valley  Railway  Company  was  incorporated  under  the 
Act  of  April  4,  1837,  P.  L.  346,  as  the  Pittsburg.  Kittanning  A  Warren 
Baih-oad  Company.    It  was  not  until  the  Act  of  May  8,  1854,  P.  L.  648, 
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that  it  was  authorized  to  change  the  site  of  any  turnpike,  etc.,  upon  as- 
suming the  burden  of  reconstructing  such  road  longitudinally  occupied. 
It  follows  therefore  that  any  duty  aiising  under  the  act  of  1854,  falls  upon 
its  successor,  the  Allegheny  Valley  Railway  Company,  which  is  liable  to 
indictment  for  neglect  of  such  duty. 

Railroad's  duty  of  reconstructing  public  road— Statute  of  limitations. 

The  statutory  duty  of  a  railroad  company  to  reconstruct  a  road  taken  by 
it  is  a  continuing  duty,  and  if  not  pei*formed  by  it  it  devolves  upon  a  rail- 
road company  which  succeeds  by  purchase  to  its  franchises  and  privileges, 
and  mere  lapse  of  time  will  not  absolve  it  from  this  duty  nor  bar  the  com- 
monwealth. 

Sailroad— Failure  to  reconstruct  highway— Measure  of  sentence — Spedflo 
performance. 

Under  conviction  of  a  railroad  company  for  failure  to  reconstruct  or  pro- 
vide a  public  highway  in  lieu  of  one  taken,  the  sentence  can  go  no  f  uither 
than  to  punish  the  offense  committed ;  that  offense  is  the  neglect  to  con- 
struct the  road  within  a  reasonable  time.  Performance  of  that  duty  can- 
not be  specifically  enforced  by  sentence  on  this  conviction. 

Ai^ed  Nov.  20, 1899.  Appeal,  No.  160,  April  T.,  1899,  by 
defendant,  in  suit  of  Commonwealth  of  Pennsylvania  against 
Allegheny  Valley  Railway  Company,  from  sentence  of  Q.  S. 
Allegheny  Co.,  Dec.  Sess.,  1898,  No.  888,  on  verdict  of  guilty. 
Before  Rice,  P.  J.,  Bbaveb,  Orlady,  W.  W.  Pobtbr,  W.  D. 
PoRTEB  and  Bbbber,  JJ.  Modified  and  affirmed.  Opinion 
by  Rice,  P.  J. 

Indictment  for  maintaining  a  public  nuisance.  Before  CoL- 
liiBB  and  Evans,  JJ. 

It  appears  from  the  record  that  the  offense  charged  is  sub- 
stantially that  the  Allegheny  Valley  Railway  Company,  the 
defendant,  from  the  1st  day  of  July,  1898,  to  the  time  of  the 
inquisition,  maintained  a  public  nuisance  within  the  county  of 
Allegheny.  That  at  the  time  of  the  original  construction  of 
what  is  known  as  the  Allegheny  Valley  Railway  in  the  year 
1852,  the  Pittsburg,  Kittanning  &  Warren  Railroad  Company 
had  entered  upon  and  appropriated  for  the  construction  of  its 
railway,  a  portion  of  what  was  known  as  the  state  road,  and  had 
failed  to  construct  a  new  road  to  take  the  place  thereof. 

In  alternative  counts  it  was  charged  that  the  railroad  had 
crossed  said  portion  of  the  state  road  at  various  points  without 
Vol.  xrv— 22 
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constructing  causeways.  The  specific  charge  against  the  Al- 
legheny Railway  Company,  the  defendant,  the  present  owner 
of  said  railroad,  is  that  it  has  from  the  1st  day  of  July,  1898, 
to  the  time  of  the  inquisition,  operated  said  railway  and  occu- 
pied said  portions  of  said  state  road  without  reconstructing  a 
new  road  to  take  the  place  thereof,  and  without  building  cause- 
ways at  the  points  of  crossing  thereof. 

The  first  count  contained  a  general  charge  of  the  occupation 
of  the  state  road  for  the  distance  of  two  and  nine  tenths  miles 
by  the  defendant  with  its  line  of  railway*  The  even  counts, 
from  the  second  to  the  twenty-second  inclusive,  charged  an 
appropriation  of  various  specific  portions  of  this  distance  of 
two  and  nine  tenths  miles  by  the  Pittsburg,  Kittanning  & 
Warren  Railroad  Company  in  1852,  and  its  failure  to  change 
the  site  of  said  road  or  reconstruct  a  new  road  to  take  its  place, 
and  that  the  defendant,  from  July  1, 1898,  to  the  time  of  the 
inquisition,  continued  to  maintain  said  railroad  on  said  road 
without  having  reconstructed  said  highway. 

The  odd  counts,  from  the  third  to  the  twenty-third  inclusive, 
charged  the  defendant  with  having  maintained  its  railway  across 
the  state  road  at  these  same  points  without  maintaining  cause- 
ways thereover.  The  twenty-fourth  count  charges  the  defend- 
ant with  obstructing  a  specific  portion  of  the  road,  2,000  feet 
in  length,  with  its  railway. 

The  jury  found  the  defendant  guilty  on  the  second,  fourth 
and  sixth  counts  of  the  indictment,  which  charged  it  with  oc- 
cupying longitudinally  thi*ee  specific  portions  of  the  state  road 
without  constructing  a  new  road  to  take  the  place  of  the  por- 
tions occupied,  and  not  guilty  on  all  the  other  counts  of  the 
indictment.  The  court  suspended  sentence  on  the  second  and 
fourth  counts,  but  sentenced  the  defendant  on  the  sixth  count 
of  the  indictment  to  pay  a  fine  of  $5.00  and  abate  the  nuisance, 
and  from  that  judgment  this  appeal  is  taken. 

When  thQ  case  was  called  for  trial,  the  defendant  moved  to 
quash  the  indictment,  which  motion  was  overruled.  It  then 
filed  a  formal  plea  of  autrefois  aquit  and  the  court  was  asked 
to  dispose  of  that  plea  before  going  further  with  the  case.  This 
suggestion  was  overruled,  the  court  stating  that  it  was  the  prac- 
tice in  Allegheny  county  to  try  such  a  plea  with  the  plea  of  *^not 
guilty,"  and  a  plea  of  not  guilty  was  then  enterp^*     WI^^];^)])^ 


Digitized  by 


Google 


COMMONWEALTH  v.  RAILWAY  CO.  839 

836,  (1900)0  Statement  of  Facts. 

evidence  was  closed,  before  going  to  the  jury,  defendant  moved 
the  court  to  enter  a  judgment  on  tlie  plea  of  prior  acquittal,  be- 
fore the  case  was  submitted  to  the  jury  on  the  plea  of  not  guilty, 
which  motion  was  overruled. 

The  plea  of  prior  acquittal  was  based  upon  the  record  of  the 
court  of  quarter  sessions,  of  Allegheny  county,  at  No.  806,  Sep- 
tember sessions,  1897,  from  which  it  appeared  that  on  December  6 
and  7, 1897,  the  defendant  was  tried  on  an  indictment  for  a 
nuisance  for  obstructing  the  same  road,  between  the  same  points, 
and  that  the  jury  had  rendered  a  verdict  of  not  guilty,  and  the 
question  of  the  effect  of  that  verdict  upon  the  present  case  is 
raised,  both  in  the  formal  plea  of  prior  acquittal,  and  by  the 
evidence  in  this  case,  and  the  prayers  of  the  defendant  which 
were  refused  by  the  court,  that  that  record  and  judgment  was 
conclusive  evidence  as  between  the  commonwealth  and  the  de- 
fendant that  the  defendant's  acts  did  not  constitute  a  nuisance* 

Verdict  of  guilty  and  sentence  thereon  to  pay  a  fine  of  $5.00 
and  costs  on  the  sixth  count  and  abate  the  nuisance.  Eo  die, 
sentence  suspended  on  the  second  and  fourth  counts  of  the  in- 
dictment.   Defendant  appealed. 

It  appears  that  four  questions  were  raised  by  the  ten  assign- 
ments of  error,  which  questions  might  be  summarized  as  follows : 

1.  That  the  judgment  at  No.  806,  September  sessions,  1897, 
was  as  a  plea  a  bar,  or  as  evidence  conclusive,  that  the  taking 
of  the  road  by  the  Pittsburg,  Kittanning  &  Warren  Railroad 
Company  in  the  year  1853,  and  the  maintenance  of  a  railroad 
thereon  by  the  defendant,  was  lawful,  and  is  not  a  nuisance. 

2.  That  under  the  charter  and  franchises  of  the  Pittsburg, 
Kittanning  &  Warren  Railroad  Company,  and  the  laws  of 
the  state  of  Pennsylvania  in  the  year  1853,  at  the  time  of  the 
taking  of  this  road,  that  company  had  the  lawful  power  and 
authority  to  take  the  road,  and  was  under  no  duty  to  construct 
another  highway  to  take  the  place  of  or  supply  the  portions  of 
the  road  so  taken ;  that  the  defendant  had  sucoeeded  to  all  the 
powers  and  franchises  of  that  company,  and  that  its  acts  were 
lawful,  and  did  not  constitute  an  indictable  offense. 

8.  That  the  sentence  imposed  by  the  court  is  erroneous  in 
that  it  not  only  imposed  a  fine  upon  the  defendant,  but  ordered 
it  to  abate  the  nuisance ;  whereas,  under  the  law  of  the  common- 
wealth, the  only  sentence  that  could  be  imposed  by  the  court 
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on  the  sixth  count  of  the  indictment  was  a  pecuniary  fine,  and 
that  so  much  of  the  sentence  as  ordered  the  defendant  to  abate 
the  nuisance,  is  illegal  and  should  be  stricken  off. 

4.  That  the  two  year  statute  of  limitations  is  a  bar  to  the 
prosecution  in  this  case,  or  at  all  events,  that  the  great  lapse 
of  time,  forty-four  years,  in  which  the  occupation  of  this  road 
had  been  acquiesced  in  by  the  commonwealth,  is  such  a  case  of 
gross  laches  upon  the  part  of  the  commonwealth  as  to  bar  any 
conviction. 

George  B,  Gordon^  with  him  William  Seotty  for  appellant. — 
It  is  respectfully  submitted  that  this  matter  is  res  adjudicata 
and  that  the  verdict  and  judgment  of  the  court  of  quarter  ses- 
sions at  No.  806,  September  sessions,  1897,  was  as  a  plea  a  bar, 
and  as  evidence  conclusive  that  the  defendant  was  not  guilty 
of  the  offense  charged  in  the  indictment 

The  principle  of  res  adjudicata  applies  to  the  commonwealth 
(the  state,  the  United  States,  the  king),  in  a  suit  with  an  indi- 
vidual, whether  in  the  criminal  or  in  the  civil  courts:  The 
Duchess  of  Kingston's  Case,  20  Howell's  State  Trials,  356 
(1776) ;  Wells  on  Res  Adjudicata,  sec.  4,  p.  6 ;  Coffey  v.  United 
States,  116  U.  S.  436. 

There  is  no  authority  for  the  proposition  that  there  is  any 
difference  between  nuisance  cases  and  any  others  as  to  the  es- 
tablishment of  the  fact  that  the  structure  complained  of  is  or 
is  not  a  nuisance :  Hartman  v.  Incline  Plane  Co.,  2  Pa.  Supe- 
rior Ct.  123 ;  Amrhein  v.  Dye  Works,  192  Pa.  253 ;  Kilheffer 
V.  Herr,  17  S.  &  R.  319. 

The  former  recovery  for  the  same  nuisance  conclusively 
establishes  a  right  of  recovery  in  a  second  or  any  subsequent 
action  2  Smith  v.  Elliot,  9  Pa.  345,  and  Plate  v.  New  York  Cen- 
tral R.  R.  Co.,  37  N.  Y.  471. 

The  only  exception  to  this  rule  is  in  cases  where  the  struct- 
ure itself  is  not  claimed  to  be  a  nuisance,  but  it  is  the  use  that 
is  made  of  it  which  constitutes  the  offense. 

The  Allegheny  Valley  Railroad  Company  in  the  year  1852, 
at  the  time  of  the  alleged  taking  of  this  road,  had  the  right  to 
take  the  same  under  its  power  of  eminent  domain,  and  there 
was  no  duty  imposed  upon  it  to  reconstruct  a  new  road  to  take 
the  place  thereof;  therefore,  neither  it  nor  its  successor,  the 
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Allegheny  Valley  Railway  Company  was  guilty  of  any  indict- 
able offense  in  failing  to  construct  a  new  road :  Act  of  April  4, 
1887,  P.  L.  346 ;  Supplement  to  the  charter  of  Allegheny  Val- 
ley Railroad  approved  April  15, 1851  (1852),  P.  L.  720. 

Two  years  after  the  alleged  taking  of  this  road  by  the  Alle* 
gheny  Valley  Railroad  Company,  the  legislature  passed  the 
Act  of  May  8, 1852,  P.  L.  648,  by  which  they  imposed  upon 
that  railroad  company  the  same  duty  as  is  imposed  upon  com- 
panies incorporated  under  the^eneral  railroad  act  by  the  13th 
section. 

Of  course  the  act  of  1854  could  have  no  retroactive  effect, 
and  the  only  question  that  we  have  to  determine  is  whether  be- 
fore the  passage  of  that  act  the  Allegheny  Valley  Railroad  was 
under  any  duty  to  construct  a  new  road  to  take  the  place  of  a 
highway  taken  by  it.  The  decisions  are  perfectly  plain  to  the 
effect  that  it  was  not.  Under  the  law  as  it  was  then  under>- 
stood  and  uniformly  laid  down  by  the  courts,  the  state  could 
give  a  railroad  company  the  right  to  occupy  any  public  high- 
way with  its  railroad,  and  the  railway  had  the  implied  right  to 
occupy  every  public  highway  between  its  termini,  upon  which 
its  board  of  directors,  in  the  exercise  of  their  discretion,  located 
the  railroad :  The  Philadelphia  &  Trenton  Railroad  Company 
Case,  6  Wharton,  25 ;  Mifflin  v.  Railroad  Co.,  16  Pa.  182 ;  Com. 
V.  Railroad  Co.,  27  Pa.  339;  Railroad  Co.  v.  Speer,  56  Pa.  325. 

The  statute  of  limitations  is  a  bar  to  this  case,  or,  at  all 
events,  the  commonwealth  has  been  guilty  of  such  laches  as  to 
bar  any  conviction. 

Of  course  there  is  no  contention  upon  the  part  of  the  defend- 
ant in  this  case  that  time  runs  against  the  commonwealth  in  the 
ordinary  acceptation  of  the  term.  Neither  is  there  any  pretense 
of  a  claim  that  any  person  can  obtain,  by  the  lapse  of  time  or 
by  pi-escription,  a  right  to  maintain  a  nuisance  upon  a  public 
highway. 

What  we  do  contend  for  is  tliat  where  there  is  no  such  ques- 
tion, the  commonwealth  may  lose  its  jights  by  laches,  and  that 
most  certainly  it  may  ex  gratia  tie  its  own  hands  by  statutes 
of  limitation. 

As  Justice  Mercur  said  in  Danville,  etc.,  R.  R.  Co.  v. 
Commonwealth,  73  Pa.  29,  38 :  "A  structure  authorized  by  the 
legislature  cannot  be  a  public  nuisance.    A  public  nuisance 
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must  be  occasioned  by  acts  done  in  violation  of  law.  A  work 
which  is  authorized  by  law  cannot  be  a  nuisance." 

And  so  our  Supreme  Court  has  uniformly  held  that  a  rail- 
road can  only  be  indicted  for  the  failure  to  construct  a  new 
road ;  that  the  taking  of  the  old  road  is  lawful,  though  the  new 
road  is  never  built ;  that  the  building  of  the  new  road  is  not 
in  any  way  a  condition  precedent  to  the  lawful  taking  of  the 
old  road :  D.  H.  &  W.  Ry.  Co.  v.  Com.,  73  Pa.  29 ;  P.  V.  &  C. 
Ry.  Co.  V.  Com.,  101  Pa.  192;  Com.  v.  R.  R.  Co.,  117  Pa.  637; 
R.  R.  Co.  V.  Com.,  90  Pa.  300. 

Going  a  step  further,  however,  it  is  perfectly  clear  that  laches 
may  be  imputed  to  tlie  commonwealth  from  the  lapse  of  time. 

The  question  is  expressly  niled  in  the  case  of  Com.  v.  Turn- 
pike Co.,  163  Pa.  47. 

This  principle  is  now  thoroughly  established  in  Pennsyl- 
vania: Com.  V.  Hulings,  129  Pa.  817;  Com.  v.  Bridge  Co., 
176  Pa.  394 ;  Wenger  v.  Rohrer,  3  Pa.  Superior  Ct.  699 ;  and 
Com.  V.  Miltenberger,  7  Watts,  450. 

The  sentence  in  this  case  is  illegal  in  that  it  imposes  upon  the 
defendant  not  only  a  fine  but  also  orders  it  to  abate  the  nui- 
sance. This  is  squarely  ruled  in  P.  V.  &  C.  Ry.  Co,  v.  Com., 
101  Pa.  192. 

Johm  Mc  Cleave^  with  him  JaB,  Fitzsimmans  and  A.  S.  JRouh 
andy  Jr.^  for  appellee. — At  the  trial  of  the  case,  the  defendant 
interposed  the  plea  of  autrefois  acquit,  and  it  is  upon  the 
court's  ruling,  upon  this  plea,  that  they  chiefly  rely  for  the  re- 
versal of  the  judgment  below. 

It  seems  to  us  pei'fectly  clear  that  this  indictment  first,  was 
an  indictment  of  the  Allegheny  Valley  Railroad  Company,  and 
not  at  all  of  the  Allegheny  Valley  Railway  Company.  The 
name,  Allegheny  Valley  Railway  Company,  occurring  in  the  sev- 
eral counts,  is  obviously  mentioned  merely  as  an  alias,  or  another 
designation  of  the  Allegheny  Valley  Railroad  Company.  Sec- 
ond, it  was  an  indictment  of  the  Allegheny  Valley  Railroad 
Company  for  the  obstruction  and  continuing  to  obstruct  the 
public  road  continuously  from  the  mouth  of  Negley  run  to  the 
mouth  of  Plum  creek ;  that  is,  it  was  an  indictment  for  the 
total  appropriation  of  the  road  throughout  the  entire  distance 
between  Pittsburg  and  Verona.     Thii'd,  it  is  an  indictment  of 
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the  Allegheny  Valley  Railroad  Company  for  obstructing  and 
continuing  to  obstruct  the  said  public  road  throughout  the  en- 
tire distance  from  the  year  1855  down  to  the  date  of  finding 
the  indictment  in  September,  1897.  Fourth,  there  was  no  in- 
dictment of  the  Allegheny  Valley  Railroad  Company  or  of  any 
one  else,  for  failing  to  construct  a  new  road  in  place  of  the  road 
so  taken  and  occupied. 

There  was  a  verdict  of  not  guilty,  and  it  is  this  verdict  of 
not  guilty  upon  this  indictment,  that  the  learned  counsel  gravely 
contends  forever  and  for  all  time  acquits  the  Allegheny  Valley 
Railway  Company  from  any  further  indictment  as  to  its  failure 
to  reconstruct  the  public  road,  so  destroyed,  upon  as  favorable 
a  location  as  the  original  road. 

The  defendant  is  convicted  and  sentenced  only  upon  the 
sixth  count  of  the  indictment,  and,  upon  this  appeal,  therefore, 
it  is  only  necessary  to  consider  the  sufficiency  of  their  plea  of 
autrefois  acquit,  as  to  this  count. 

The  test  of  whether  or  not  the  plea  of  autrefois  acquit  is 
good  is  thus  laid  down  by  the  Supreme  Court  in  the  case  of 
Com.  V.  Trimmer,  84  Pa.  65 :  **  Whether  the  former  acquittal 
was  for  the  same  offense  depends  on  the  record  pleaded,  and 
not  on  the  argument  or  inference  deduced  therefrom.  The  de- 
fendants plead  in  bar  a  former  trial  on  no  other  indictment 
than  the  one  set  forth  in  the  plea.  If  that  record  shows  that 
the  evidence  necessary  to  support  a  conviction  on  the  present 
indictment,  would  have  been  insufficient  to  procure  a  legal  con- 
viction on  the  former,  the  plea  of  autrefois  acquit  is  not  sus- 
tained.*' This  test  is  also  repeated  in  the  case  of  Hilands  v. 
Com.,  114  Pa.  372. 

Apply  tins  test  to  the  present  case.  In  this  case  in  order  to 
procure  a  legal  conviction  the  commonwealth  had  to  prove : 

1.  That  there  did,  of  right,  exist  a  public  road,  at  the  eleven 
particular  places  specified  and  defined  in  several  counts  of  the 
indictment. 

2.  That  the  Allegheny  Valley  Railway  Company  is  a  cor- 
poration created  under  the  laws  of  the  commonwealth. 

8.  That  the  Allegheny  Valley  Railway  Company  did,  from 
July  1,  1898,  until  the  finding  of  the  indictment,  maintain  a 
railroad  upon  the  said  public  highway,  at  the  eleven  particu- 
lar places  specified  and  defined,  and  that,  at  such  places,  ob- 
structed the  travel  on  and  along  said  highway. 
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4.  That  the  Allegheny  Valley  Railway  Company,  so  main- 
taining the  said  railroaJ,  had  not  reconstructed  the  public  road 
at  the  places  specified,  upon  as  favorable  a  location  as  the  por- 
tions of  the  road  so  appropriated. 

Proof  of  these  facts  clearly  would  have  been  insufficient  to 
procure  a  legal  conviction  on  the  former  indictment  for  the 
following  reasons : 

1.  By  the  former  indictment,  it  is  the  corporation  whose 
creation  is  therein  shown  and  named,  the  Allegheny  Valley 
Railroad  Company,  "otherwise  known  as  the  Allegheny  Valley 
Railway  Company,"  but,  whatever  the  name,  it  is  the  corpora- 
tion created  by  the  act  of  April  4,  1837,  that  is  charged,  and 
not  the  corporation  created  in  1892,  under  the  provisions  of 
the  act  of  May  31,  1887,  by  the  purchasers,  at  the  foreclosure 
sale  of  the  property  and  franchises  of  the  former  corporation. 

2.  No  conviction  could  have  been  had  upon  the  former  indict- 
ment by  showing  the  occupation  of  the  public  road  only  at 
certain  particular  specified  places,  the  charge  in  the  former 
indictment  being,  that  the  defendant  had  taken  and  occupied 
the  public  road  between  Pittsburg  and  Plum  creek. 

3.  Under  the  former  indictment,  the  maintenance  of  the  nui- 
sance charged  could  not  possibly  have  been  shown  to  be  between 
the  first  day  of  July,  and  September,  1898,  as  the  former  indict- 
ment was  found  in  September,  1897,  and  charged  the  mainten 
ance  of  the  nuisance  from  1855  to  September,  1897. 

4.  The  former  indictment  charges  the  occupation  of  the  road 
as  mthout  authority  of  law.  The  offense  charged  in  the  pres- 
ent indictment  is  the  occupation  of  the  road,  at  the  places  speci- 
fied, without  reconstructing  the  road  at  said  places,  upon  as 
favorable  a  location  as  the  old  road. 

The  gist  of  the  offense  in  the  present  indictment  is  not  the 
occupation  of  the  road,  at  the  places  specified,  but  the  failure 
to  perform  the  charter  duty  of  reconstructing,  upon  as  favorable 
location  as  the  old  road.  We  do  not  know  how  we  could  have 
two  cases,  where  it  more  clearly  appears,  "  that  the  evidence 
necessary  to  support  a  conviction  on  the  present  indictment 
would  have  been  insufficient  to  procure  a  legal  conviction  on 
the  former." 

Upon  the  present  indictment  the  evidence  must  show : 
1.  A  lawful  occupation  of  the  road  under  the  company's 
charter. 
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2.  A  consequent  duty  to  construct  a  new  road. 

3.  A  failure  to  perform  this  duty. 

The  only  justification  the  defendant  can  show  for  the  occupa- 
tion of  this  highway  is  the  supplement  of  1854.  It  shows,  at 
the  same  time,  its  duty  to  give  the  people  a  new  road.  The 
failure  to  discharge  this  duty  is  an  indictaUe  offense,  and  it  is 
for  this  offense  that  the  defendant  in  the  present  case  has  been 
indicated:  P.  V.  &  C.  R.  R.  v.  Commonwealth,  101   Pa.  192. 

The  appellant  admits  that  time  does  not  run  against  the 
commonwealth,  and  that  no  person  can  obtain,  by  lapse  of  time, 
or  by  prescription,  a  right  to  maintain  a  nuisance  upon  a  public 
highway,  but  contends  that  the  commonwealth  has  been  guilty 
of  such  laches  in  calling  upon  the  defendant  to  perform  its 
charter  duty  to  reconstruct  the  road  appropriated,  upon  as 
favorable  a  location  as  the  old  road,  that  it  is  now  estopped  to 
take  any  proceeding  to  compel  the  defendant  to  perform  this 
plain  corporate  duty.  The  appellant  argues  that  because  the 
Allegheny  Valley  Railroad  Company  was  so  fortunate  as  to 
escape  the  performance  of  the  duty  expressly  imposed  upon  it, 
that,  therefore,  it,  the  Allegheny  Valley  Railway  Company,  can 
take  and  hold  the  franchises  and  property  of  the  Allegheny 
Valley  Railroad  Company,  clear  and  discharged  of  any  liability 
to  the  commonwealth  to  perform  the  express  obligations  of  the 
charter.  We  have  seen  that  the  Supreme  Court  of  this  state 
has  expressly  decided  to  the  contrary :  Commonwealth  v.  Rail- 
road Co.,  138  Pa.  58. 

The  statute  of  limitation  runs  not  against  the  common- 
wealth; twenty-four  years  of  continued  nuisance  created  no 
presumption  of  a  grant  therefrom  to  maintain  the  same :  Rail- 
road Co.  V.  Com.,  90  Pa.  300. 

Opinion  by  Rice,  P.  J.,  July  26, 1900: 

1.  One  test  to  ascertain  whether  a  plea  of  autrefois  acquit 
be  a  good  bar,  is  whether  the  evidence  necessary  to  support 
the  second  indictment  would  have  been  suflBcient  to  procure  a 
legal  conviction  upon  the  first :  Heikes  v.  Commonwealth,  26 
Pa.  513.  Whether  a  former  acquittal  was  for  the  same  offense 
depends  on  the  record  pleaded,  and  not  on  the  argument  or 
inference  deduced  therefrom.  If  that  record  shows  that  the 
evidence  necessary  to  support  a  conviction  on  the  present  in- 
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dictment  would  have  been  insufficient  to  procure  a  legal  con- 
viction on  the  former,  the  plea  of  autrefois  acquit  is  not 
sustained :  Commonwealth  y.  Trimmer,  84  Pa.  65 ;  Hilands 
V.  Commonwealth,  114  Pa.  872;  Tadrick's  Appeal,  1  Pa. 
Superior  Ct.  556;  Commonwealth  v.  Rockafellow,  8  Pa.  Su- 
perior Ct.  588.  This  is  the  appropriate  test  to  be  applied  in 
the  present  case.  The  question  is,  whether  an  acquittal  on  an 
indictment  charging  a  railroad  company  with  unlawfully  and 
injuriously  entering  upon  a  highway,  and  constructing  and 
maintaining  its  railway  thereon,  so  as  to  utterly  obstruct,  pre- 
vent and  impede  tlie  free  use  and  passage  thereof,  is  a  bar  to 
a  prosecution  for  a  failure  to  construct  a  new  road  to  take  the 
place  of  a  road  lawfully  taken  and  occupied  by  the  railroad 
company  ?  We  are  speaking  of  the  occupation  of  a  highway 
longitudinally. 

The  foregoing  is,  we  think,  a  fair  statement  of  the  question 
raised  by  the  first  two  assigfnments  of  error.  For,  whilst  the 
first  count  of  the  former  indictment  charges  that  the  Allegheny 
Valley  "  Railroad  "  Company  was  in  duty  bound  to  reconstruct 
any  portion  of  any  public  road  that  it  might  be  necessary  to 
take  in  the  construction  of  its  railroad,  it  did  not  charge  a 
neglect  of  that  duty.  The  gravamen  of  the  charge  was  that 
it  "  unlawfully  and  injuriously  did  enter  upon  the  said  public 
road  or  state  road  at  different  points,  ....  and  did  then  and 
there  take  thirty-three  (33)  feet  in  width  and  four  and  two 
tenths  miles  in  length  and  did  then  and  there  unlawfully  and 
injuriously  construct  and  place  thereon  clay,  stone  and  other 
materials,  and  cause  embankments,  fills  ....  and  culverts 
to  be  made,  and  did  then  and  there  unlawfully  and  injuriously 
place  thereon  certain  rails,  ties,  tracks,  sidings,  and  did  then 
and  there  unlawfully  and  injuriously  construct  thereon  depots, 
station  houses  so  as  to  utterly  obstruct,  prevent  and  impede 
the  free  use  and  passage,"  etc. ;  also  that  it  unlawfully  and 
injuriously  permitted  these  obstructions  to  remain  in  the  high- 
way down  to  the  time  of  the  finding  of  the  bill.  This  was  an 
indictment  for  a  common-law  nuisance,  not  an  indictment  for 
neglect  of  its  duty  to  reconstruct  the  road  taken.  If  we  are 
correct  in  this  conclusion,  the  answer  to  the  question  above 
stated  is  plain. 

Where  an  act  gave  a  railroad  company  power  to  construct 
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its  railroad  on  a  public  road  and  provided  that  if  in  its  con- 
struction it  should  be  necessary  **  to  change  the  site  of  any  por- 
tion of  any  turnpike  or  public  road,  they  shall  cause  the  same 
to  be  reconstructed  forthwith  at  their  own  proper  expense,  on 
the  most  fayorable  location  and  in  as  perfect  a  manner  as  the 
original  road,**  it  was  held,  first,  that  this  did  not  require  that 
the  making  of  the  new  road  shall  precede  the  occupying  of  the 
old  road ;  second,  that  the  mere  occupancy  longitudinally  of  a 
public  road  by  a  railroad  company  having  such  authority  and 
the  consequent  obstruction  of  public  travel  do  not  constitute 
a  nuisance,  and  if  no  more  be  charged  in  the  indictment  there 
can  be  no  conviction,  even  though  it  be  proved  on  the  trial 
that  the  company  had  neglected  to  provide  a  new  road  in  lieu 
of  the  one  taken :  Danville,  etc.,  R.  R.  Co.  v.  Commonwealth, 
73  Pa.  29.  The  question  whether  or  not  the  railroad  company 
could  have  been  convicted  for  its  failure  to  reconstruct  the 
road  on  proper  ground  and  in  a  suitable  manner  did  not  arise 
in  diat  case,  because  that  was  not  the  offense  charged.  It  was 
therefore  reserved  for  future  consideration.  It  was  distinctly 
raised  in  the  later  case  of  Pittsburg,  etc.,  Ry.  Co.  v.  Com- 
monwealth, 101  Pa.  192,  and  was  decided  in  the  affirmative. 
It  is  unnecessary  to  cite  other  cases.  We  regard  it  as  well 
settled  that  evidence  that  would  be  sufficient  to  convict  a  rail- 
road company  of  the  distinct  offense  of  neglecting  to  provide 
a  new  road  in  lieu  of  a  road  lawfully  taken  would  be  insuf- 
ficient to  convict  it  of  the  offense  of  unlawfully  entering  upon 
and  obstructing  a  highway.  They  are  two  distinct  offenses ; 
the  former  is  not  merely  a  constituent  element  of  the  latter. 
The  principle,  that  an  acquittal  of  an  offense  is  a  bar  to  a 
subsequent  conviction  of  an  offense  which  was  a  constituent 
element  of  the  former,  and  of  which  a  conviction  might  have 
been  had  on  the  former  indictment,  does  not  apply.  For  these 
reasons,  the  first  two  assignments  of  error  are  overruled. 

2.  The  defendant's  second  proposition  is  thus  stated  by  coun- 
sel :  The  Allegheny  Valley  "  Railroad  "  Company  in  the  year 
1852,  the  time  of  the  alleged  taking  of  this  road,  had  the  right 
to  take  the  same  under  its  power  of  eminent  domain,  and  there 
was  no  duty  imposed  upon  it  to  reconstruct  a  new  road  to  take 
the  place  thereof ;  therefore,  neither  it  nor  its  successor,  the 
Allegheny  Valley  "  Railway  "  Company  was  guilty  of  an  indict- 
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able  offense  in  failing  to  construct  a  new  road.  In  discussing 
this  proposition  it  will  be  well  to  consider,  fiist,  the  rights  and 
duties  of  the  Allegheny  Valley  "  Railroad  '*  Company,  second, 
the  duty  of  the  Allegheny  Valley  "  Railway  "  Company,  its  suc- 
cessor, this  defendant. 

The  former  company  was  incorporated  under  the  name  of 
the  Pittsburg,  Kittanning  and  Warren  Railroad  Company  by 
the  Act  of  April  4, 1837,  P.  L.  346. 

Section  6  provided,  that  '^  when  the  route  of  said  railroad,  or 
any  of  its  branches  shall  be  determined  upon  by  the  said  com- 
pany, it  shall  be  lawful  for  said  company,  their  agents,  officers, 
engineers,  contractors  and  servants  at  any  time  to  enter  upon, 
take  possession  of  and  use  any  such  lands,  buildings  and  en- 
closures as  may  be  necessary  for  carrying  into  effect  the  pur- 
poses of  this  act." 

Section  8  provided :  "The  said  railroad  shall  be  so  constructed 
by  the  said  company,  as  not  to  impede  the  free  use  and  pas- 
sage of  any  public  or  private  roads  which  they  may  find 
expedient  to  intersect  but  it  shall  be  the  duty  of  said  company 
to  cause  to  be  made  sufficient  causeways  over  any  such  roads, 
so  intersected,  as  soon  as  expedient,  so  as  to  enable  all  persons 
and  vehicles  to  pass  over  the  railroad  with  safety  and  conven- 
ience, and  to  maintain  such  causeways  in  good  repair,*'  etc. 

A  supplement  approved  May  8,  1854,  P.  L.  648  provided, 
**  that  if  the  Allegheny  Valley  Railroad  Company  shall  find  it 
necessary  to  cliange  the  site  of  any  portion  of  any  turnpike  or 
public  road,  they  shall  cause  the  same  to  be  reconstructed 
forthwith,  at  their  proper  expense,  on  the  most  favorable  loca- 
tion, and  in  as  perfect  a  manner  as  the  original  road.*' 

This  is  all  the  legislation  bearing  directly  upon  the  question 
under  consideration  that  need  be  noticed.  The  defendant's 
counsel  contend  that  the  act  of  1854  could  not  have  the  retro- 
active effect  to  impose  a  duty  upon  the  company  to  reconstruct 
a  road  lawfully  taken  by  it  prior  to  that  time.  For  the  purposes 
of  this  discussion  only,  this  may  be  conceded.  But  then  the 
question  arises,  did  the  act  of  1837  give  it  power  to  occupy  a 
public  road  longitudinally?  That  the  legislature  may  author- 
ize a  railroad  company  to  lay  its  tracks  on  a  public  street  is 
not  questioned,  but  all  the  aqthorities  agree  that  if  this  power 
is  not  given  in  express  words  or  by  necessary  implication^  it 
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does  not  exist.  It  was  not  given  in  the  act  of  1887  in  express 
words.  It  was  given  by  implication  so  far  as  the  intersection 
of  roads  was  concerned,  and  the  commonwealth's  counsel  insist 
that  it  was  limited  to  such  occupancy.  They  are  supported  in 
this  contention  by  the  decision  of  the  Supreme  Court  in  Penn- 
sylvania R.  Co.'s  Appeal,  115  Pa.  614.  There  one  of  the 
questions  considered  was  whether  the  defendant  company  had 
the  right  to  lay  its  tracks  on  the  streets  of  a  borough  under  the 
provisions  of  the  charter  of  the  Portsmouth,  etc.,  R.  R.  Co. 
The  provisions  referred  to  did  not  differ  in  any  essential  partic- 
ular from  those  of  the  act  of  1837.  Mr.  Justice  Tbunkby,  d^ 
livering  the  opinion  of  the  court,  said :  "  The  course  of  legisla- 
tion in  Pennsylvania,  relative  to  railroads,  shows  continuous 
care  to  protect  the  public  roads  from  the  grasp  of  railroad  com- 
panies, except  upon  terms  that  they  render  an  equivalent  to 
the  public.  A  fair  example  is  the  legislation  upon  this  point 
for  the  Pennsylvania  Railroad  Company.  At  first,  the  Act  of 
April  13, 1846,  P.  L.  312,  provided  that  when  necessary  to  cross  or 
intersect  any  established  road  or  way,  said  company  should  so 
construct  their  road  as  not  to  impede  the  passage  or  transportation 
of  persons  or  property  along  said  established  road  or  way.  This 
being  the  only  provision  in  the  act  of  incorporation  relative  to 
public  roads,  in  face  thereof,  it  would  have  been  exceedingly 
difficult,  in  accordance  with  the  rules  of  interpretation,  to  have 
construed  the  general  terms  authorizing  the  taking  of  land, 
to  authorize  the  taking  of  an  established  road  and  laying  the 
track  thereon  longitudinally.  Therefore,  supplemental  acts 
were  enacted,  providing  that  when  said  company  should  find 
it  necessary  to  change  the  site  of  any  turnpike  or  public  road, 
or  any  street,  lane  or  alley,  in  any  town,  borough,  or  city,  they 
should  reconstruct  the  same  forthwith,  on  the  most  favoiuble 
location,  and  in  as  perfect  a  manner  as  the  original  road.  .  .  . 
It  has  been  said  with  reference  to  charters  of  incorporation,  that, 
'whatever  is  doubtful  is  decisively  certain  against  the  corpora- 
tion.' There  seems  no  occasion  to  apply  that  rule  in  this  case. 
Nothing  in  the  statutes  relating  to  the  powers  of  the  Harris- 
burg,  Portsmouth,  Mount  Joy  and  Lancaster  Railroad  Company, 
shows  an  intendment  that  the  company  should  have  the  right 
to  lay  its  tracks  lengthwise  on  other  public  highways.  Of 
course,  it  would  be  necessaiy  in  the  construction  of  the  railroad 
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to  intersect  and  cross  other  highways,  and  the  charter  compels 
the  company  to  make  and  keep  in  repair  good  and  sufficient 
passages  at  such  crossings.  This  express  provision  left  no 
room  for  doubt,  as  to  any  kind  of  occupancy  of  public  roads 
not  mentioned.  What  is  not  plainly  expressed,  or  necessarily 
implied,  is  not  granted."  We  have  felt  justified  in  making 
this  extended  quotation  because  it  covers  the  whole  g^und 
and  renders  further  discussion  by  us  unnecessary.  We  agree, 
therefore,  with  the  commonwealth's  counsel,  that  the  only  jus- 
tification the  Allegheny  Valley  **  Railroad  "  Company  had  for 
the  occupation  of  this  highway  longitudinally  was  the  supple- 
ment of  1854,  and  this  showed  its  duty  to  provide  a  new  road 
in  lieu  of  the  road,  or  portions  thereof,  taken.  This  was  a 
continuing  duty  and  devolved  upon  the  defendant  company, 
the  successor  of  the  Allegheny  Valley  "  Railroad  "  Company : 
Act  of  May  81, 1887,  P.  L.  278.  Where  a  railroad  company 
has  succeeded  by  purchase  to  the  franchises,  etc.,  of  another 
company  which  origrinally  occupied  a  highway,  it  becomes  sub- 
ject to  the  duties  and  liabilities  relating  thereto  which  rested 
upon  the  original  company,  and  amongst  them  the  duty  to  re- 
construct the  highway  injuriously  occupied  by  it:  Common- 
wealth V.  Railroad  Co.,  138  Pa.  58.  See  also  Commonwealth 
V.  Penna.  R.  Co.,  117  Pa.  637. 

8.  The  defendant's  third  proposition  is  that  the  statute  of 
limitations  is  a  bar  to  this  prosecution,  or  at  all  events  the 
commonwealth  has  been  guilty  of  such  laches  as  to  bar  a 
conviction. 

To  an  indictment  against  a  railroad  company  for  obstructing 
a  turnpike  by  the  construction  and  maintenance  of  its  railroad 
over  the  same  the  defendant  pleaded  specially,  inter  alia,  that 
the  railroad  as  there  constructed  had  been  in  use  for  twenty- 
four  years.  In  affirming  the  action  of  the  quarter  sessions  in 
overruling  the  special  plea,  the  Supreme  Court,  by  Mbbcub,  J., 
said :  ^'  The  statute  of  limitations  runs  not  against  the  common- 
wealth. Twenty-four  years  of  continued  nuisance  creates  no 
presumption  of  a  grant  therefrom  to  maintain  the  same:*' 
Northern  Central  Railway  Co.  v.  Commonwealth,  90  Pa.  800. 

A  railroad  company,  whose  charter  provided  that  if  it  should 
be  necessary  to  change  the  site  of  any  road,  it  should  cause  the 
j^m^  to  be  r^con^truQted  forthwith,  occupied  a  portion  of  a 
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public  highway  with  a  wall  and  an  embankment  on  which  to 
support  its  own  roadbed,  and  subsequently,  before  its  railroad 
was  completed  and  opened  for  travel,  leased  its  franchises  and 
privileges  to  another  railroad  company  which  completed  and 
operated  the  same.  Twenty-seven  years  after  the  original  tak- 
ing, and  twenty-three  years  after  the  railroad  was  opened  for 
travel  an  indictment  was  found  for  neglecting  to  construct  a 
new  road  upon  the  most  favorable  location,  as  required  by 
statute.  It  was  argued,  that  even  if  the  statute  of  limitations 
was  not  a  bar,  yet  the  acquiescence  for  over  twenty-five  years 
interposed  a  serious  obstacle  to  a  criminal  prosecution.  It 
was  nevertheless  held,  reversing  the  court  below,  that  an  indict- 
ment and  conviction  of  the  lessee  company  could  be  sustained : 
Commonwealth  v.  Penna.  R.  Co.,  117  Pa.  637. 

A  railroad  company  in  the  construction  of  its  roadbed  in 
1865  so  encroached  upon  a  turnpike  as  to  injure  it  materially. 
Thereupon  the  turnpike  company  abandoned  the  road,  and  from 
that  time  it  was  maintained  by  the  township  authorities.  In 
1887  proceedings  by  mandamus  were  instituted  by  them  to 
compel  the  railroad  company  which  had  succeeded  by  purchase 
to  the  franchises,  etc.,  of  the  original  company  to  reconstruct 
the  road.  On  the  trial  of  the  issue  i-aised  by  the  pleadings  the 
court  was  requested  to  charge :  ^^  That  although  the  statute  of 
limitations  will  not  run  against  the  commonwealth,  it  will  run 
against  a  municipal  corporation ;  and  as  the  plaintiffs'  cause  of 
action,  if  any,  was  complete  on  the  construction  of  the  road, 
which  was  more  than  twenty-one  years  before  the  commence- 
ment of  this  suit,  the  action  \&  barred  by  the  statute  of  limita- 
tions." This  was  answered  in  the  negative,  the  court  adding, 
the  statute  of  limitations  does  not  run  against  the  public.  The 
court  also  charged  as  follows :  ^^  There  are  some  cases,  where, 
after  great  lapse  of  time,  and  after  improvements  have  been 
honestly  made  upon  the  faith  of  appearances,  and  when  parties 
could  not  have  learned  the  true  situation,  and  possession  thus 
taken  has  been  acquiesced  in  for  more  than  twenty-one  years,  an 
equitable  estoppel  would  be  allowed,  but,  in  my  opinion,  this  is 
not  one  of  these  cases.  The  defendants  purchased  the  franchise 
at  sheriffs  sale,  and  they  took  it  cum  onere ;  that  is,  with  its 
burdens  and  subject  to  all  the  duties  and  liabilities  existing 
against  the  original  road  constructing  the  sam^."    TJ^^s^  'm* 
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structions  were  held  not  to  be  erroneous :  Commonwealth  v. 
R.  R.  Co.,  138  Pa.  58. 

These  cases  are  directly  in  point;  they  are  plainly  distin- 
guishable from  Commonwealth  v.  Bala,  etc.,  Turnpike  Co., 
153  Pa.  47,  and  the  class  of  cases  to  which  it  belongs,  and 
seem  to  us  to  be  conclusive  against  the  defendant's  position. 
Our  conclusion  is  that  the  statutory  duty  of  a  railroad  com- 
pany to  reconstruct  a  road  taken  by  it  is  a  continuing  duty ; 
that  if  not  performed  by  it,  it  devolves  upon  the  railroad  com- 
pany which  succeeds  by  purchase  to  its  franchises  and  privi- 
leges, and  that  mere  lapse  of  time  will  not  absolve  it  from  this 
duty  nor  bar  the  commonwealth. 

4.  The  offense  of  which  the  company  is  convicted  is  not 
for  taking  possession  of  the  public  highway  in  the  construction 
of  its  railroad,  but  for  the  disregard  of  its  duty  to  forthwith 
reconstruct,  so  as  to  provide  a  suitable  highway  in  lieu  of 
the  one  taken.  It  cannot,  therefore,  be  compelled  by  sen- 
tence in  this  case,  to  either  remove  the  obstruction  from  the 
old  road  or  to  construct  a  new  one.  The  sentence  can  go  no 
further  than  to  punish  for  the  offense  committed.  That  of- 
fense is  the  neglect  to  construct  within  a  reasonable  time. 
The  performance  of  that  duty  cannot  be  specifically  enforced 
by  sentence  on  this  conviction ;  P.  V.  &  C.  Ry.  Co.  v.  Com- 
monwealth, 101  Pa.  192.  Under  this  ruling  that  portion  of 
the  sentence  requiring  the  defendant  to  abate  the  nuisance 
must  be  stricken  out. 

The  sentence  is  modified  and  amended  by  striking  there- 
from all  excepting  the  fine  of  $5.00  and  the  costs,  and  as  thus 
amended  and  modified,  the  judgment  is  affibmed. 


Commonwealth  t^.  Hazlett. 

Crimifial  lata— Receipt  of  deposits^ Insolvent  banker—Pleading^Far' 
mer  acquittal, 

A  foimer  conviction  on  an  indictment  drawn  under  the  Act  of  May  9, 
1889,  P.  L.  145,  is  not  a  bar  to  a  subsequent  prosecution  for  having,  nnder 
the  same  circumstances,  and  with  the  same  knowledge  of  insolvency,  as 
in  the  former  case  and  on  the  same  day,  received  from  another  person  a 
deposit  of  money. 
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Demurrer  to  plea  of  former  acquiUal— Effect  as  admission. 

A  deniarrer  to  a  plea  of  former  aoqaittal  does  not  admit  the  correctness 
of  every  argument  or  inference  from  the  record  pleaded  that  the  defend- 
ant may  see  fit  to  put  into  his  plea. 

Pkading^Amendmenl  of  indictment^ Discretion  of  court. 
There  is  no  reviewable  abuse  of  discretion  where  Uie  trial  judge  permits 
an  indictment  against  an  insolvent  banker  to  be  amended  by  adding  the 
words,  **  and  of  another  person  being  a  partner  and  joint  owner  with  him.^ 
The  variance  was  not  material  to  the  merits  of  the  case,  nor  oould  it  prej- 
udice the  defense  on  the  merits. 

Evidence— Knowledge  of  insolvency  by  banker. 

In  an  indictment  against  an  insolvent  banlcer  the  commonwealth  is  bound 
to  prove  defendant's  knowledge  of  insolvency  and  in  most  cases  this  can 
only  be  proved  by  circumstantial  evidence. 

Proof  of  defendant's  assets  at  a  date  prior  to  the  time  of  receiving  the 
deposit,  followed  by  evidence  of  losses  thereafter  sustained  by  him  in  the 
banking  business  largely  in  excess  of  his  entire  capital,  whereby  he  be- 
o:ime  insolvent,  and  this  followed  by  evidence  that  he  continued  to  be  in- 
solvent down  to  the  date  of  receiving  the  deposit,  would  have  a  legitimate 
tendency  to  prove  his  knowledge  of  his  insolvency.  The  longer  the  con- 
dition existed  the  greater  the  probability  of  knowledge. 

Evidence — Insolvent  banker— Assignor — Asstgnee'*s  appraisement. 

On  the  trial  of  an  insolvent  banker  who  had  made  an  assignment  the 
inventory  and  appraisement  made  by  the  appraisers  at  the  instance  of  the 
assignees  and  the  i*etums  of  sales  of  land  made  by  the  assignees  and  ap- 
proved by  the  court  are  admissible  in  evidence  where  the  assignment  was 
near  in  point  of  time  to  the  deposit,  as  an  aid  to  the  jury  in  determining 
the  issue  as  to  the  insolvency  of  the  defendant  on  the  date  in  question. 

Evidence — Criminal  liability  of  insolvent  banker — Assignee'*s  account. 

An  assignee's  account  merely  filed  is  not  independent  evidence,  in  a 
prosecution  against  the  assignor  as  an  insolvent  banker  that  the  various 
items  and  amounts  therein  indicated  as  lost  or  uncollectible  were  of  no 
value  as  assets  for  payment  of  creditors.  Such  account,  however,  may  be 
used  simply  to  refresh  the  i*ecollection  of  one  of  the  assignees  in  testifying 
as  to  differences  between  the  appraised  and  actual  value  of  certain  items. 

Practice,  Superior  Court — Defective  assignment — Omission  to  set  out 
evidence. 

An  assignment  will  be  overruled  which  alleges  error  in  the  admission 
of  evidence  when  it  is  utterly  impossible  to  determine  whether  or  not  error 
was  committed  because  it  omits  to  set  forth  the  evidence  admitted  and  the 
evidence  in  connection  with  which  it  was  omitted. 

Evidence  to  rebut  criminal  intent. 

Whenever  the  motive,  intention  or  belief  of  a  party  charged  with  a  crime 
is  in  issue,  it  is  competent  for  such  party  to  testify  directly  upon  that  point 
and,  also  to  the  facts  and  circumstances  accompanying  an  ad,  which  rea- 
VOL.  XIV— 23 
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sonably  tend  to  repel  an  unfavorable  inference  which  might  be  drawn  from 
the  act  if  unexplained  and  it  is  error  to  reject  the  corroboratiye  testimony 
of  other  persons  as  to  the  same  facts  and  circumstances* 

Evidence— Value  of  particular  building. 

The  value  of  a  bank  building  being  in  question,  an  offer  is  properly  re- 
jected to  show  the  valuation  put  upon  another  bank  by  the  bank  officials, 
to  be  followed  by  evidence  that  their  own  building  was  superior  to  the  other. 
Such  evidence  was  inadmissible  as  hearsay  and  as  opening  up  collateral 
inquiries  not  allowable  where  the  question  is  as  to  the  value  of  a  particular 
building. 

Evidence— Market  value— Particular  sales. 

Evidence  of  particular  sales  of  land  in  the  vicinity  is  not  admissible  to 
establish  market  value  of  land  in  question. 

Evidence— Value  of  assets— Criminal  intent. 

The  value  of  land  having  a  bearing  on  criminal  intent  of  defendant  in- 
dicted as  an  insolvent  banker  and  the  commonwealth  having  introduced 
evidence  of  sale  by  defendant's  assignees  at  a  certain  price  per  acre  as 
tending  to  prove  value  in  association  with  other  and  independent  proof 
of  values,  it  was  error  to  exclude  an  offer  by  defendant  to  show  a  sale  made 
by  the  vendee  of  the  assignee  the  next  day  at  an  increased  price. 

If  the  assignee's  sale  was  to  be  considered  by  the  jury  in  determining 
the  main  question  the  evidence  offered  by  the  defendant  should  have  been 
received  and  considered  in  connection  with  it. 

Evidence— Criminal  intent  of  insolvent  banker— Effect  of  partnership  as 
rebutting  intent. 

The  question  being  as  to  the  criminal  intent  of  an  insolvent  banker,  it 
was  error  to  reject  defendant's  offer  to  show  an  alleged  partnership  in  the 
banking  business ;  that  the  other  partners  were  liable  and  that  they  had 
property. 

It  would  seem  however  that  a  partnership  existing  years  ago  between 
defendant  and  other  parties  that  had  not  been  legally  dissolved  as  to  the 
public,  although  nonexistent  as  to  the  parties  at  the  time  of  the  deposit, 
would  not  fill  the  offer  and  would  not  be  relevant. 

Evidence — Bad  reputation  ofuntfiess. 

A  bad  reputation  for  truth  and  veracity  may  not  be  established  by  proof 
of  a  good  reputation  for  truth  and  integrity  of  the  opposing  witness. 

Argued  Feb.  12,  1900.  Appeal,  No.  Ill,  April  T.,  1900,  by 
defendant,  in  suit  of  Commonwealth  of  Pennsylvania  against 
Samuel  Hazlett,  from  sentence  of  Q.  S.  Washkigton  County, 
Feb.  Sess.  1899,  No.  84,  on  verdict  of  guilty.  Before  Rice,  P.  J^ 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Reversed.     Opinion  by  Rice,  P.  J. 

Indictment  for  embezzlement  as  a  banker  under  the  provi- 
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sions  of  the  act  of  the  assembly  approved  May  9,  1889,  P.  L. 
145.    Before  Taylor,  J. 

It  appears  from  the  record  that  defendant  was  indicted  for 
embezzlement  under  the  act  of  1889.  Verdict  of  guilty  found 
and  sentence  on  the  verdict  to  pay  a  fine  of  1777.08,  to  undergo 
imprisonment  in  the  Western  Penitentiary  for  a  period  of  one 
year  and  six  months. 

[At  the  trial  of  the  case  at  bar,  the  defendant  interposed 
three  special  pleas  in  bar  of  former  acquittal.  To  these  pleas 
the  commonwealth  demurred,  and  the  court  sustained  the  de- 
murrers in  each  case  and  directed  the  defendant  to  plead  gen- 
erally.] [1-8] 

During  the  trial  the  court,  on  motion  of  the  district  attorney, 
granted  leave  to  amend  the  bill  of  indictment,  the  order  of 
court  being  as  follows : 

[And  now,  August  15, 1899,  upon  motion  of  the  district  at- 
tory,  after  notice  to  the  defendant's  counsel  and  after  hearing, 
leave  is  granted  to  amend  the  bill  of  indictment  at  the  above 
nimiber  and  term  by  inserting  in  the  first  count  of  said  indict- 
ment, immediately  following  the  words,  "  money  of  the  said 
Thomas  A.  De  Normandie,"  the  words,  "and  of  another  person, 
being  a  partner  and  joint  owner  with  him ; "  and  leave  is  also 
hereby  granted  the  district  attorney  to  enter  a  nolle  prosequi 
as  to  the  second  count  of  the  said  indictment.]   [4] 

[At  the  trial  the  trial  judge  admitted,  over  objection  of  de- 
fendant, evidence  of  the  will  of  Samuel  Hazlett,  Sr.,  father  of 
the  defendant,  showing  balance  distributed  to  defendant,  to  be 
followed  by  further  evidence  of  the  admissions  and  statements 
of  defendant  showing  his  entire  assets  at  that  time,  to  be  fol- 
lowed with  other  evidence  that  the  above  mentioned  account 
was  the  only  account  stated  in  decedent's  estate,  and  also  to  be 
followed  by  evidence  of  losses  thereafter  sustained  by  defend- 
ant in  his  banking  business  largely  in  excess  of  his  entire  capi- 
tal, and  for  the  purpose  of  establishing  his  insolvency  at  the 
time  of  said  losses ;  and  also  evidence  to  show  that  said  insol- 
vency continued,  and  that  defendant  was  insolvent  at  the  time 
of  receiving  the  deposit  charged  in  the  indictment  in  this 
cause.]  [5] 

The  court  admitted  an  offer  of  evidence,  under  objection  of 
defendant,  on  the  part  of  the  commonwealth  as  follows : 
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[The  commonwealth  offers  in  evidence  the  inventory  and 
appraisement  in  the  assigned  estate  of  Samuel  Hazlett  at 
No.  114,  May  term,  1898,  filed  at  said  number  and  term  April  29, 
1898,  for  the  purpose  of  showing  a  list  of  the  property  turned  over 
by  the  assignor,  the  defendant  in  this  case,  to  his  assignees, 
and  for  the  further  purpose,  in  connection  with  other  uidepend- 
ent  evidence  of  value,  to  show  value  of  property  therein  listed. 
Objection  overruled ;  offer  admitted  and  at  request  of  defend- 
ant exception  noted  and  bill  sealed. 

The  Court:  The  appraisement  is  not  conclusive  upon  the 
question  of  values,  but  it  is  a  step  in  the  proceedings,  which 
Uie  defendant  himself  has  instituted,  and  showing  as  it  does, 
the  assets  in  the  hands  of  the  assignees  for  the  payment  of 
debts,  it  is  a  link  in  the  chain  of  evidence  to  prove  insolvency. 
Having  been  made  within  a  short  time  after  the  bank  closed 
its  doors,  and  taken  in  coimection  with  the  deed  of  assignment, 
which  recites  that  by  reason  of  losses  and  misfortunes  the  as- 
signor was  unable  to  pay  his  debts,  we  cannot  say  it  is  wholly 
inadmissible  as  against  the  defendant.]  [6] 

The  court  also  admitted  in  evidence  the  following  offer  of 
evidence  on  the  part  of  the  commonwealth,  under  objection  of 
defendant : 

[The  commonwealth  offers  in  evidence  the  reports  of  the 
sales  made  by  the  assignees  of  the  defendant  of  real  estate  as- 
signed them  by  the  defendant,  filed  at  No.  114,  May  term,  1898, 
together  with  the  pix)ofs  of  notice  made  under  the  direction  of 
the  court  to  creditors  and  other  parties  interested  in  said  sales, 
of  twenty  days  by  publication,  for  the  purpose  of  showing  the 
method  of  conducting  said  sales  and  the  manner  in  which  the 
same  were  confirmed  after  full  public  notice  to  creditors  and 
others,  of  not  only  the  price  obtained  for  the  real  estate  sold  as 
aforesaid,  but  also  the  procedure  observed  in  making  said  sales, 
as  bearing  upon  the  adequacy  of  prices  realized,  and  tending 
also  to  prove  the  value  of  the  defendant's  estate  in  March,  1898; 
this  in  connection  with  the  testimony  of  L.  McCarrell,  Esq., 
one  of  the  assignees  of  defendant. 

The  defendant,  by  his  counsel,  objects  to  the  offer  made,  for 
the  reason  that  the  reports  of  sales  are  not  legitimate  evidence 
against  the  defendant  in  this  case,  because  the  defendant  is  in 
no  wise  bound  or  affected  by  the  acts  of  the  assignees,  inas- 
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much  as  he  had  no  control  over  them,  after  the  deed  of  assign- 
ment was  executed  and  delivered.  The  fact  that  the  reports 
of  sales  were  made  by  the  assignees,  and  that  the  sales  reported 
were  confirmed  by  the  court,  in  no  sense  constitutes  an  admis- 
sion on  the  part  of  the  defendant  that  the  prices  received  by 
the  assignees  for  the  several  pieces  of  real  estate  were  the  full 
value  of  the  property  sold. 

The  offer  is  objected  to  generally,  for  the  reason  that  the 
evidence  offered  is  incompetent  and  irrelevant. 

Objection  overruled,  offer  admitted  and  exception  noted  at 
request  of  counsel  for  defendant,  and  bill  sealed. 

By  the  Court :  The  objection  by  the  defendant  to  this  offer  is 
not  to  the  purpose  of  the  offer  in  that  it  is  not  proposed  to  bind 
the  defendant  in  this  case  by  the  introduction  of  said  evidence, 
but  to  show  what  certain  of  his  assets  brought  as  sold  by  the 
assignees  for  the  purpose  of  showing  the  jury  what  they  brought 
by  tliis  method  of  sale,  to  aid  them  in  determining  as  they  must 
in  this  issue,  whether  or  not  the  defendant  was  insolvent  at 
the  date  he  received  the  deposit  from  the  prosecutor,  but  a  few 
days  before  defendant  closed  his  bank,  and  made  an  assignment 
for  benefit  of  creditors.  It  is  the  report  of  the  assignees  to  the 
court  of  what  they  did  as  such  with  the  properties  turned  over 
to  them  by  the  assignor  within  the  I'easonable  time  given  them 
by  law  to  convert  the  assignor's  realty  into  cash  for  distri- 
bution among  his  creditors,  and  we  fail  to  see  why  the  action 
of  the  assignees  in  relation  to  all  his  assets  should  not  go  be- 
fore the  jury  on  the  one  side  or  the  other  to  enable  the  jury  to 
determine  this  question  of  solvency  or  insolvency  and  the  as- 
signor's knowledge  of  his  condition  in  these  respects.]  [7] 

The  court  also  admitted  in  evidence,  offer  on  the  part  of  the 
commonwealth,  under  objection  of  defendant,  as  follows : 

[The  commonwealth  offers  in  evidence  the  account  filed  by 
L.  McCarrell  and  Samuel  Hazlett,  Jr.,  assignees  of  the  defend- 
ant, on  July  29, 1899,  at  No.  114,  May  term,  1898,  of  the  com- 
mon pleas  of  Washington  county,  and  all  the  schedules  referred 
to  in  said  account  as  explanatory  of  the  same,  including  those 
which  are  therein  designated  as  loss  or  lost  or  uncollectible,  as 
tending  to  show  that  the  various  items  and  amounts  so  marked 
and  indicated  were,  as  parts  of  the  defendant's  estate  at  the  time 
of  receiving  the  deposit  alleged  in  the  indictment,  of  no  value 
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as  assets  for  the  payment  of  creditors,  and  as  tending  also  to 
show  the  insolvency  of  the  defendant  at  the  time  of  receiving 
said  deposit.  This  evidence  being  offered  in  connection  with 
the  testimony  of  L.  McCarrell,  one  of  the  said  assigfnees,  estab- 
lishing that  said  amounts  were  losses  from  the  appraised  value 
of  the  estate  of  the  defendant. 

The  defendant,  by  his  counsel,  objects  to  the  offer  so  made 
for  the  reason  that  the  account  and  schedules  offered  furnish 
no  legitimate  evidence  of  either  the  volume  of  the  estate  or  the 
value  of  the  items  thereof.  The  defendant  is  in  no  wise  bound 
by  anything  set  forth  in  the  said  account  and  schedules.  A 
paper  to  bind  the  defendant  must  be  one  in  which  he  is  in  some 
way  connected  or  for  which  he  is  responsible.  If  it  be  thought 
that  defendant  is  affected  by  failure  to  file  exceptions  to  the 
said  account,  the  fact  that  he  failed  to  file  such  exceptions  should 
be  pix)ved  as  an  independent  fact  by  competent  testimony ;  and 
not  by  any  paper  filed  by  the  assignees. 

The  offer  is  further  objected  to  because  the  testimony  of 
L.  McCarrell  does  not  establish  or  even  tend  to  establish  that 
the  amounts  referred  to  in  the  offer  were  losses  from  the  ap- 
praised value  of  the  estate. 

To  receive  the  evidence  offered  would  deprive  the  defendant 
of  his  right  to  be  confronted  by  the  witnesses  who  give  evidence 
in  the  case. 

The  offer  is  objected  to  generally,  as  incompetent  and  irrel- 
evant. 

Objection  overruled,  offer  admitted  and  exception  noted  at 
request  of  defendant's  counsel  and  bill  sealed. 

By  the  Court:  The  account  is  not  conclusive,  but  it  is  a  neces- 
sary step  in  the  proceedings  and  tends  to  show  the  value  of  the 
assets  in  the  hands  of  the  assig^nees  for  the  payment  of  debts  or 
the  amount  realized  for  that  purpose  and  bears  on  the  question 
of  insolvency  in  that  it  is  a  part  of  the  res  gestae.]  [8] 

The  trial  judge  overruled  defendant's  objection  to  the  offer 
of  evidence  on  the  part  of  the  commonwealth,  which  offer,  ob- 
jection and  ruling  of  the  court  are  as  follows  : 

[The  commonwealth  offers  in  evidence  the  record  of  the  vol- 
untary assignment  of  George  Davis  at  No.  274,  August  term, 
1892,  in  the  court  of  common  pleas  of  Washing^n  county.  Pa., 
and  in  connection  therewith  the  auditor's  reports  filed  in  said 
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estate,  for  the  purpose  of  corroborating  the  testimony  of  R.  S. 
Winters,  and  for  the  further  purpose  of  showing  that  the  first 
amount  realized  on  the  George  Davis  notes,  included  in  the 
inventory  of  the  defendant's  assigned  estate,  was  received  by 
the  defendant  some  time  prior  to  March,  1898 ;  and  for  the 
further  purpose  of  furnishing  some  evidence  of  the  actual  value 
of  the  list  of  notes  scheduled  in  the  inventory  of  the  defendant's 
assigned  estate  as  notes  indorsed  by  George  Davis. 

The  defendant,  by  his  counsel,  objects  to  the  offer  made,  for 
the  reason,  that  it  is  generally  incompetent,  irrelevant  and  inad- 
missible. And  specifically  for  the  i^eason  that  a  paper  in  an- 
other case  cannot  be  received  in  this  to  prove  value. 

Further  because  corroboration  of  testimony  of  any  witness 
need  not  be  required  and  should  not  be  permitted.  If  the  paper 
be  to  prove,  as  stated,  the  amount  received  by  the  defendant, 
either  before  or  since  his  assignment,  it  is  inadmissible  because 
he  is  not  bound  by  the  paper,  and  that  should  be  shown  other- 
wise. 

Objection  overruled,  offer  admitted  and  exception  noted  for 
defendant  at  their  request  and  bill  sealed.]   [9] 

The  trial  judge  sustained  the  commonwealth's  objection  to 
the  offer  of  evidence  on  the  part  of  the  defendant,  which  offer, 
objection  and  ruling  of  the  court,  are  as  follows : 

[The  defendant  proposes  and  offers  to  prove  by  his  daughter, 
a  witness  produced  and  sworn,  that  immediately  prior,  and  for 
some  months  prior  to  the  date  of  the  publication  of  the  state- 
ment offered  in  evidence  by  the  commonwealth,  that  he,  the 
defendant,  was  in  very  bad  health,  as  he  had  been  from  time  to 
time  for  some  years  past,  the  condition  of  his  health  being  such 
that  his  physician,  who  is  now  dead,  notified  him,  defendant, 
from  time  to  time,  that  unless  he  discontinued  business,  his  sick- 
ness would  kill  him.  And  that  such  notification  was  given  for 
the  second  or  third  time,  immediately  prior  to  the  publication 
of  the  aforesaid  statement.  That  his  said  sickness  was  such, 
that  for  a  long  time  prior  to  the  publication  of  said  statement, 
he  was  unable  to  give  proper  attention  to  his  business,  and  was, 
therefore,  compelled  to  quit.  This  for  the  purpose  of  showing 
that  the  discontinuance  of  the  defendant's  business  was  not 
the  result  of  his  insolvency,  and  in  denial  and  contradiction  of 
the  testimony  of  the  commonwealth  tending  to  show  insolvency 
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from  such  discontinuance  of  business,  and  as  explaining  the 
evidence  of  the  commonwealth  as  to  the  condition  of  his  depos- 
its with  eastern  correspondents  and  others. 

Objected  to  (1)  because  the  evidence  offered  is  incompetent 
and  irrelevant  to  the  issue ;  (2)  it  is  not  responsive  to  any  evi- 
dence produced  by  the  commonwealth  or  to  the  purposes  for 
which  the  same  was  introduced ;  (3)  the  evidence  does  not  tend 
to  disprove  the  issues  involved  in  tliis  case  or  to  disprove  con- 
scious insolvency  as  charged  in  the  indictment ;  (4)  the  defend- 
ant's reasons  for  quitting  business  and  closing  his  bank  are  not 
issues  involved  in  this  case. 

Objection  sustained,  offer  overruled  and  at  request  of  defend- 
ant's counsel  exception  noted  and  bill  sealed. 

The  Court:  The  statement  offered  in  evidence  by  the  com- 
monwealth as  to  why  he  closed  his  bank  was  offered  alone  for 
the  purpose  of  showing  the  defendant's  own  statement  of  his 
assets  and  liabilities  at  that  time.]  [10] 

The  court  sustained  the  commonwealth's  objection  to  the 
offer  of  evidence  on  the  part  of  the  defendant,  which  offer,  ob- 
jection and  ruling  of  the  court  are  as  follows : 

[The  defendant  offers  to  prove  that  the  banking  house  or 
office  of  Samuel  Hazlett,  which  it  has  been  shown  was  reorgan- 
ized as  a  copartnersliip,  consisting  of  Mrs.  Grayson,  Mrs.  Brown, 
Mrs.  Vowell,  Robert  W.  Hazlett,  Mary  Hazlett  (widow  of  Sam- 
uel Hazlett,  deceased)  and  the  defendant,  in  1886,  had  not 
discontinued  business  until  March,  1898,  and  that  the  copart- 
nership consisting  of  the  partners  hereinbefore  mentioned  had 
not  up  to  that  time,  indeed  has  not  up  to  the  present  time,  been 
dissolved.  That  no  contract  or  agreement  of  dissolution  had 
been  made,  no  notice  thereof  published.  This  to  meet  the  evi- 
dence of  Howard  Hazlett  that  the  fimount  of  ^,000  belonging 
to  each  partner  had  not  been  sold  and  transferred  by  Robert 
W.  Hazlett  and  sisters  to  the  defendant  in  1877,  and  shows 
said  testimony  subject  to  the  weight  the  jury  may  give  thereto 
is  untrue.  And  generally  for  the  puipose  of  showing  that  the 
said  partners  with  such  property  as  they  may  be  proved  to  own 
and  possess  is  liable  to  the  payment  of  the  debts  of  said  bank- 
ing house  as  they  existed  in  March,  1898. 

The  foregoing  offer  is  objected  to  because  (1)  it  is  incom- 
petent and  irrevelant ;  (2)  it  is  not  responsive  to  any  testimony 
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elicited  by  the  oommonwealth  from  Howard  Hazlett,  whose 
testimony  referred  to  in  the  offer  was  to  show  the  admissions 
of  the  defendant  as  to  his  assets  in  1877,  other  matters  of  his 
testimony  referred  to  in  the  offer  having  been  drawn  from  him 
by  defendant's  counsel  on  cross-examination ;  (3)  evidence  of 
the  separate  estates  of  persons  other  than  the  defendant  alleged 
to  be  interested  in  the  bank  is  not  competent  to  relieve  the 
defendant  from  the  consequences  of  taking  the  prosecutor's 
money  as  a  deposit  with  knowledge  that  the  bank  was  then 
insolvent;  (4)  The  evidence  is  contradictory  of  defendant's 
published  statement  already  in  evidence  and  admitted  by  him 
to  have  been  made  giving  the  assets  of  the  bank  as  his  own 
and  likewise  contradictory  of  the  deed  of  assignment  made  by 
himself  and  wife,  assigning  all  the  assets  of  the  bank  for  the 
benefit  of  creditors  as  his  individual  property.  (5)  The  pro- 
posed evidence  raises  an  issue  distinct  from  and  collateral  to 
the  one  on  which  defendant  is  being  tried. 

Objection  sustained,  offer  overruled  and  at  request  of  defend- 
ant's counsel  exception  noted  for  defendant  and  bill  sealed  for 
defendant 

By  the  Court :  The  evidence  offered  under  the  defendant's 
proposal  might  be  admissible  in  a  civil  suit  by  a  creditor  of  this 
alleged  partnership  against  it  to  recover  the  amount  of  a  deposit 
in  said  bank,  but  the  defendant  in  this  trial  havmg  stated  he 
turned  over  all  his  assets  to  his  assignees  and  of  the  bank,  and 
the  vital  question  here  being  his  solvency,  or  insolvency  at  a 
particular  date,  even  if  Howard  Hazlett  had  testified  as  set 
forth  in  said  offer,  which  he  did  not  do,  the  evidence  could  not 
possibly  have  any  bearing  on  the  issue  now  being  tried. 

Samuel  Hazlett  is  admitted  to  have  been  at  the  head  of  this 
bank  and  to  have  received  the  prosecutor's  deposit  and  under 
the  act  of  assembly,  if  he  was  but  an  officer  of  said  bank  and 
took  a  deposit  when  he,  or  the  bank,  was  to  him  known  to  be 
insolvent,  he  could  be  convicted  of  the  offense.]  [14] 

The  court  sustained  the  commonwealth's  objection  to  the 
offer  of  evidence  on  the  part  of  the  defendant,  which  offer,  ob- 
jection and  ruling  of  the  court  are  as  follows : 

[The  commonwealth  having  proved  that  the  assignees  of 
the  defendant  sold  the  Smith  or  East  Bethlehem  township  farm, 
for  the  sum  of  956.00  per  acre,  for  the  purpose  of  fixing  the 
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value  of  said  farm  in  March,  1898,  the  defendant  by  his  coun- 
sel, now  offers  to  prove  by  the  witness  on  the  stand,  that  on  the 
next  day  after  the  said  sale  by  the  assignees,  the  coal  under  said 
farm  was  sold  for  the  sum  of  $42.00  per  acre,  and  that  immedi- 
ately after  said  coal  was  sold,  the  surface  of  said  farm,  exclusive 
of  said  coal,  had  a  fair  market  value  of  $35.00  per  acre ;  and 
also  to  prove  that  no  change  took  place  in  the  market  value  of 
said  farm  between  the  time  of  the  said  sale  by  the  assignees 
and  the  time  of  the  sale  of  said  coal. 

This  for  the  purpose  of  showing  that  the  sale  by  the  assign- 
ees was  not  a  fair  test  of  the  value  of  said  farm,  and  as  tend- 
ing to  show  the  market  value  thereof  in  March,  1898. 

The  commonwealth  objects  to  the  foregoing  offer  for  the  fol- 
lowing reasons,  viz  : 

1.  The  evidence  offered  is  irrelevant  to  the  issues  on  trial 
and  is  generally  incompetent. 

2.  The  sale  of  the  coal  referred  to  in  the  offer  is  separate 
from  the  surface  and  an  estimate  of  the  surface  value  at  the 
times  designated  in  the  offer  is  not  competent  evidence  to 
prove  the  value  of  the  land  as  a  whole  in  possession  of  the  de- 
fendant in  March,  1898. 

3.  The  evidence  already  before  the  court  shows  that  in  and 
about  March,  1898,  there  was  no  market  for  coal  in  the  vicinity 
of  this  land  separate  from  the  rest  of  the  land,  and  the  evidence 
offered  is  not  a  proper  standard  for  ascertaining  the  value  of 
the  land  as  a  whole  in  March,  1898,  the  circumstances  and 
conditions  being  changed. 

Objection  sustained  and  offer  overruled  and  at  request  of 
counsel  for  defendant  exception  noted  for  defendant  and  bill 
sealed. 

By  the  Court :  The  farm  being  sold  by  the  assignees  as  a  whole 
and  before  there  was  any  known  market  for  the  coal  separate 
from  the  surface,  the  offer  does  not  propose  to  employ  the  true 
test  of  the  market  value  at  the  time  the  deposit  in  this  case  was 
taken.]  [15] 

The  court  charged  the  jury  in  part  as  follows : 
[Where  a  witness  is  called  and  gives  testimony  of  importance, 
bearing  on  the  issue  in  the  case,  and  damaging  to  the  opposite 
side  of  the  case,  and  a  party  in  interest  on  the  opposite  side  goes 
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upon  the  stand  and  attempts  to  break  the  force  of  the  testi* 
mony  of  that  witness,  by  testimony  characterizing  said  witness 
in  effect  a  forger  and  liar,  and  the  party  calling  the  witness  so 
attacked  successfully  repels  said  attack  on  reputation  by  call* 
ing  witnesses  who  say  his  reputation  for  honesty  and  integrity, 
truth  and  veracity  is  good,  and  you  are  satisfied  from  all  the 
evidence  in  the  case  that  these  character  elements  are  good,  you 
have  a  right,  gentlemen,  to  take  such  unsuccessful  attempt  to 
stigmatize  into  consideration  on  the  question  of  the  assailant's 
own  reputation  for  truth  and  veracity,  if  in  doubt,  as  to  testi- 
mony given  by  him  when  you  come  to  weigh  it.]  [16]  .... 

[Something  has  been  said  in  this  case  during  the  trial  as  to 
whether  a  partnership  was  legally  dissolved  in  1877  when  a  deed 
passed  between  brothers  and  sistei-s  for  their  interests  in  their 
father's  estate  left  them.  We  instruct  you,  so  far  as  this  case 
is  concerned,  the  property  named  in  that  deed  and  the  question 
whether  that  partnership  was  legally  dissolved  or  not,  is  not  to 
be  considered  by  you  in  determining  whether  the  defendant  on 
March  12,  1898,  was  insolvent  or  not.  The  list  of  property 
which  the  defendant  owned  and  the  value  of  which  you  are  to 
consider,  is  that  which  was  contained  in  the  statements  made 
through  the  newspapers  to  his  creditors  and  the  few  items  of 
personal  property  which  were  named  by  the  defendant  as  acci- 
dentally omitted  from  the  statement  when  it  was  prepared  for 
publication  and  which  was  turned  over  to  the  assignees.  No 
other  property  can  be  considered  by  you,  as  the  defendant  has 
not  claimed  or  shown  that  he  owned  any  other  property  that  he 
himself  could  have  applied  to  the  payment  of  his  debts.]  [17] 

Verdict  of  guilty  and  sentence  thereon.  Defendant  ap- 
pealed. 

Urrors  assigned  among  others  were  (1-3)  in  sustaining  the 
demurrers  to  the  special  pleas  in  bar,  of  former  acquittal,  inter- 
posed by  the  defendant.  (4)  Granting  leave  to  amend  the  bill 
of  indictment,  reciting  order  of  court.  (5-10,  14,  16)  To  rul- 
ings on  evidence,  reciting  same.  (16, 17)  To  portions  of  the 
judge's  charge,  reciting  same. 

Jno.  O.  Bane  and  W.  W.  Amett^  for  appellant. — By  demur- 
ring to  the  three  special  pleas  in  bar,  of  former  acquittal,  en- 
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tered  by  the  defendant,  the  commonwealth  admitted  the  facts 
pleaded,  and  referred  the  question  of  the  legal  suflBciency  of 
these  facts  to  the  decision  of  the  court :  Commonwealth  y.  Trim- 
mer, 84  Pa.  65. 

Where  a  party  is  accused  of  a  crime,  and  acquitted  by  the 
verdict  of  a  jury,  such  acquittal  will  be  a  complete  protection 
against  any  subsequent  prosecution  for  the  same  offense :  Dinkey 
V.  Commonwealth,  17  Pa.  126 ;  Heikes  v.  Com.,  26  Pa.  613. 

By  their  verdict,  the  jury  found  that,  particularly,  on  March  12, 
1898,  and  also  that,  within  two  years  prior  to  the  date  of  the 
finding  of  the  indictment,  the  defendant  was  not  insolvent,  or, 
otherwise  that,  if  he  were  insolvent,  he  did  not  have  knowledge 
of  his  insolvency.  The  same  evidence,  necessary  to  support 
the  indictment  in  the  case  at  bar,  would  have  been  suflBcient 
to  procure  a  legal  conviction  in  the  case  at  No.  90,  February 
sessions.  The  only  question  upon  bo&  indictments  was  that 
of  the  solvency  or  insolvency  of  the  defendant,  and  that  of 
his  knowledge  of  insolvency. 

The  verdict  of  the  jury,  in  the  case  of  No.  90,  February  ses- 
sions, determined  the  questions  of  the  defendant's  solvency,  for 
the  entire  period  of  two  years  prior  to  the  date  of  the  finding 
of  the  indictment :  Altenburg  v.  Com.,  126  Pa.  602.  Another 
authority  upon  this  question  is  that  of  People  v.  Allen,  1  Park- 
er's Cr.  Rep.(N.  Y.)  445. 

Attention  is  also  called  to  the  cases  of  Commonwealth  ▼. 
Dunstor,  145  Mass.  101,  and  Commonwealth  v.  Robinson,  126 
Mass.  259,  and  cases  there  cited. 

Albert  S.  Sprawls^  with  him  Alex.  M.  Templeton^  district 
attorney,  T.  Jeff.  Duncan  and  John  R,  Murdoch^  for  appellee. — 
It  is  true  that  the  commonwealth  demurred  to  the  three  spe- 
cial pleas  in  bar,  entered  by  the  defendant,  but  it  does  not  fol- 
low from  this  that  the  commonwealth  admitted  the  deductions 
drawn  therefrom  by  the  defendant :  Com.  v.  Trimmer,  84  Pa. 
65 ;  Com.  v.  Roby,  25  Mass.  496. 

So,  in  a  recent  case,  the  doctrine  was  recognized  that  such 
plea  is  no  bar  unless  the  facts  charged  in  the  second  indictment 
would  have  warranted  a  conviction  on  the  first :  Rex  v.  Taylor, 
8  B.  &  C.  502. 

In  Com.  V.  Sullivan,  104  Mass.  552,  it  is  held:    ''The  steal- 
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ing  at  tiie  same  time  and  bj  one  taking  of  several  articles  be- 
longing to  different  persons,  is  larceny  of  the  whole  and  of  each 
article,  and  may  be  indicted  either  in  one  aspect  or  the  other, 
as  one  entire  crime  or  as  several  distinct  offenses.  If  indictr 
ments  or  counts  for  one  taking  of  several  articles  are  unreason- 
ably multiplied,  the  court  in  superintending  the  course  of  trial 
and  in  passing  sentence,  will  see  that  justice  is  done  and  op- 
pression prevented." 

In  each  indictment  a  separate  and  distinct  offense  is  charged, 
and  the  evidence  necessary  to  convict  under  one  would  not 
support  a  conviction  under  the  other:  Com.  v.  RockafeUow,  3 
Pa.  Superior  Ct  688. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

1.  We  were  required  in  the  case  of  Commonwealth  v.  Rock- 
afeUow, 8  Pa.  Superior  Ct  588,  to  decide,  whether  a  former 
conviction  on  an  indictment  drawn  under  the  Act  of  May  9, 
1889,  P.  L.  145,  was  a  bar  to  a  subsequent  prosecution  for  hav- 
ing, under  the  same  circumstances,  and  with  the  same  knowl- 
edge of  insolvency,  as  in  the  former  case,  and  on  the  same  day, 
received  from  another  person  a  deposit  of  money.  It  was  held 
in  a  carefully  considered  opinion  by  our  Brother  Shith  that 
the  indictments  charged  two  distinct  offenses  and  that  the  plea, 
autrefois  convict,  could  not  be  sustained.  He  said :  ^^  A  verdict 
and  judgment,  whether  of  conviction  or  acquittal,  upon  an 
indictment,  is  a  final  adjudication  of  the  question  at  issue — the 
guilt  or  innocence  of  the  defendant.  This  question  being  res 
judicata  cannot  again  be  tried.  It  is  this  principle  that  gives 
effect  to  the  plea  of  autrefois  convict  and  autrefois  acquit  To 
sustain  either  plea  to  a  subsequent  indictment,  the  identity  of 
the  offenses  charged  in  the  two  indictments  must  be  shown,  and 
it  must  appear  that  the  evidence  necessary  to  a  conviction  on  the 
latter  would  be  sufficient  to  convict  of  the  offense  charged  in 
the  former."  To  warrant  a  conviction  of  this  statutory  offense 
the  commonwealth  must  prove  beyond  a  reasonable  doubt  that 
the  defendant  was  a  banker ;  that  he  was  actually  insolvent  at 
the  time  he  received  the  money  of  the  person  mentioned  in  the 
indictment ;  that  he  knew  himself  to  be  insolvent  at  that  time, 
and  tiiat  he  received  the  money  as  a  bank  deposit  A  defect 
in  the  proofe  as  to  any  one  of  these  essentials  must  necessarily 
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result  in  an  acquittal;  it  is  clear,  therefore,  that  an  acquittal 
on  an  indictment  charging  the  receipt  of  a  deposit  from  A.  on 
a  certain  day  cannot  be  pleaded  to  an  indictment  charging  the 
receipt  of  another  deposit  from  B.  on  the  same  day  as  a  conclu- 
sive adjudication  that  the  defendant  was  not  insolvent  on  that 
day  or  that  he  did  not  know  that  he  was  insolvent.  To  quote 
further  from  Judge  Smith's  opinion:  "As  logically  demon- 
strated by  Mr.  Justice  Dean,  the  receipt  of  a  deposit,  under 
the  circumstances  described,  is  through  an  implied  false  repre- 
sentation. Yet  it  cannot  be  said  that  the  obtaining  of  money 
from  A.  by  a  false  pretense  includes  the  obtaining  of  money 
from  B.  by  the  same  false  pretense,  by  reason  of  the  fraudulent 
purpose  common  to  both.  As  well  might  it  be  held  that  the 
larceny  of  the  goods  of  A.  includes  a  larceny  of  the  goods  of 
B.  by  reason  of  the  felonious  purpose  common  to  both."  As  a 
general  rule,  a  demurrer  admits  the  facts  pleaded  and  refers 
the  question  of  their  legal  sufficiency  to  the  courts  but  to  give 
it  this  efifect  the  facts  must  be  well  pleaded.  The  demurrer 
does  not  admit  the  con^ectness  of  every  argument  or  inference 
from  the  record  pleaded  that  the  defendant  may  see  fit  to  put 
into  his  plea  of  former  acquittal.  The  rule  upon  this  subject 
was  thus  stated  in  Commonwealth  v.  Trimmer,  84  Pa.  66 : 
"  Whether  the  former  acquittal  was  for  the  same  offense  de- 
pends on  the  record  pleaded,  and  not  on  the  argument  or  in- 
ference deduced  therefrom.  The  defendants  plead  in  bar  a 
former  trial  on  no  other  indictment  than  the  one  set  forth  in 
the  plea.  If  that  record  shows  that  the  evidence  necessary  to 
support  a  conviction  on  the  present  indictment  would  have 
been  insufficient  to  procure  a  legal  conviction  on  the  former, 
the  plea  of  autrefois  acquit  is  not  sustained.''  See  also  Com- 
monwealth V.  Roby,  29  Mass.  496,  Rex  v.  Taylor,  3  Bam.  & 
Cress.  502,  and  Commonwealth  v.  Allegheny  Valley  Ry.  Co., 
14  Pa.  Superior  Ct.  336,  and  cases  there  cited.  The  court  com- 
mitted no  error  in  applying  this  general  rule  to  the  case  at  bar 
and  overruling  the  special  pleas. 

2.  In  the  indictment  as  originally  drawn  the  money  deposited 
was  described  as  the  money  of  Thomas  A.  De  Normandie.  On 
notice  to  the  defendant  and  after  hearing,  the  court  permitted 
the  indictment  to  be  amended  by  adding  the  words,  "  and  of 
another  person  being  a  partner  and  joint  owner  with  him." 
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In  thus  amending  the  indictment  so  that  there  would  be  no 
variance  as  to  the  ownership  of  the  deposit,  we  discover  no 
abuse  of  discretion.  The  variance  was  not  material  to  the 
merits  of  the  case,  and  it  is  impossible  to  see  how  the  defend- 
ant could  have  been  prejudiced  in  his  defense  upon  the  merits 
by  the  amendment. 

3.  It  is  urged  that  the  only  proper  and  legal  course  for  the 
commonwealth  to  pursue  in  making  out  its  case  was,  to  show 
what  property  the  defendant  owned  on  the  date  of  the  deposit, 
and  the  value  of  that  property,  and  then  to  show  the  amount 
of  his  indebtedness.  This  assumes  that  the  only  question  at 
issue  was  whether  he  was  insolvent  on  a  particular  day.  But 
this  was  not  the  only  question.  The  commonwealth  was  bound 
to  prove  also  that  he  knew  he  was  insolvent,  and  in  many  cases, 
if  not  in  most  cases,  such  knowledge  can  only  be  proved  by 
circumstantial  evidence.  Proof  of  tiie  defendant's  assets  at  a 
date  prior  to  the  time  of  receiving  the  deposit,  followed  by  evi- 
dence of  losses  thereafter  sustained  by  him  in  the  banking  busi- 
ness largely  in  excess  of  his  entire  capital,  whereby  he  became 
insolvent,  and  this  followed  by  evidence  that  he  continued  to 
be  insolvent  down  to  the  date  of  receiving  the  deposit,  would 
have  a  legitimate  tendency  to  prove  his  knowledge  of  his  insol- 
vency. The  longer  this  condition  existed  the  greater  the  prob- 
ability of  his  knowledge.  The  offer  embraced  in  the  fifth 
assignment  was  competent  for  this  purpose,  if  for  no  other. 
Again,  evidence  of  the  defendant's  assets  when  he  went  into 
the  banking  business  followed  by  evidence  of  heavy  losses 
thereafter — in  this  case  alleged  to  have  been  in  excess  of  his 
entire  capital — would  seem  to  have  a  legitimate  bearing  upon 
the  question  of  the  value  of  his  assets,  and,  therefore,  of  his 
solvency  on  the  day  in  question.  It  might  not  prove  the  whole 
case,  but  that  is  not  a  valid  objection  to  the  admission  of  rele- 
vant testimony.  Whether  or  not  the  evidence  came  up  to  the 
offer  we  cannot  say,  for  it  is  not  printed.  It  is  highly  impor- 
tant that  the  appellate  court,  in  ruling  upon  an  exception  to 
the  admission  of  an  offer  of  this  kind,  should  have  before  it  the 
evidence  adduced  under  the  offer.  But  in  this  case  it  is  suffi- 
ciently clear  that  if  evidence  was  given  of  all  that  was  offered 
to  be  proved,  it  was  competent. 

4.  The  deposit  in  question  was  made  on  March  12, 1898. 
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Six  days  later  the  defendant  closed  his  bank,  and  on  March  31 
made  an  assignment  for  the  benefit  of  creditors  in  which  he 
recited  that  by  reason  of  losses  and  misfortunes  he  was  unaUe 
to  pay  his  debts.  The  question  raised  by  the  sixth  and  seventh 
assignments  of  error  is,  whether  the  inventory  and  appraise- 
ment made  by  the  appraisers  appointed  at  the  instance  of  the 
assignees  and  filed  on  Apiil  29,  1898,  and  the  returns  of  sales 
of  land  made  by  the  assignees  and  approved  by  the  court  were 
admissible  in  evidence.  We  have  no  doubt  upon  that  ques- 
tion. This  was  not  mere  hearsay  evidence,  nor  were  the  &ots 
sought  to  be  established  by  it  so  remote  from  the  deposit  as  to 
furnish  no  assistance  in  determining  the  question  of  the  de- 
fendant's insolvency  on  that  date.  These  were  not  adverse 
proceedings ;  they  were  instituted  by  the  defendant  himself  for 
the  conversion  of  his  assets  into  cash,  and  because  of  his  ad- 
mitted inability  to  pay  his  debts.  The  mode  of  conversion 
and  the  person  to  carry  it  out  were  of  the  defendant's  own 
selection.  It  has  been  said  repeatedly  that  the  assignee  for  the 
benefit  of  creditors  is  the  representative  of  the  debtor.  He 
has  been  spoken  of  ^'  as  the  hand  of  the  assignor  through  which 
the  latter  distributes  his  propeity  :"  Wright  v.  Wigton,  84  Pa. 
163.  And,  whilst  it  is  not  contended,  that  there  is  any  legal  pre- 
sumption, conclusive  or  prima  facie,  that  the  convertible  value 
of  the  assets,  as  determined  by  these  proceedings,  was  the 
true  market  value  on  the  date  of  the  deposit,  yet,  where  the 
assignment  was  so  near  in  point  of  time  to  the  deposit,  t^e 
evidence  was  properly  received,  in  connection  with  the  assign- 
ment and  other  evidence,  as  an  aid  to  the  jury  in  determining 
the  issue  as  to  the  insolvency  of  the  defendant  on  that  date : 
Com.  V.  Smith,  4  Pa.  Superior  Ct.  1 ;  State  v.  Beach,  147  Ind. 
74  (a  case  exactly  in  point) ;  State  v.  Cadwell,  79  Iowa,  452. 
5.  We  are  of  opinion  that  an  account  filed  by  the  assignee 
for  the  benefit  of  creditors,  not  shown  to  have  been  confirmed 
or  to  have  been  expressly  or  impliedly  acquiesced  in  by  the  as- 
signor, is  not  independent  evidence  in  a  prosecution  of  this 
kind,  that  the  various  items  and  amounts  therein  indicated  as 
lost  or  uncollectible  were  of  no  value  as  assets  for  the  payment 
of  creditors.  If,  however,  the  account  in  question  was  offered 
and  used  simply  as  a  memorandum  to  refresh  the  recollection 
of  the  witness,  one  of  the  assignees,  in  testifying  as  to  the  dif- 
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ferences  between  the  appraised  and  the  actual  value  of  certain 
items,  we  cannot  say  that  there  was  reversible  error  in  overrul- 
ing the  objection  to  the  offer  embraced  in  the  eighth  assign- 
ment. As  neither  the  account  nor  the  evidence  of  L.  McCarrell 
referred  to  in  the  offer  is  printed,  we  do  not  sustain  the  assign- 
ment. We  have,  however,  sufficiently  indicated  our  views  as 
to  the  admissibility  of  an  account,  merely  filed,  as  independent 
evidence  upon  the  question  of  the  value  of  the  assets. 

6.  Without  having  before  us  the  evidence  admitted  under 
the  offer  embraced  in  the  ninth  assignment  and  the  evidence 
in  connection  with  which  it  was  admitted,  it  is  utterly  impossi- 
ble to  determine  whether  or  not  error  was  committed.  For 
this  reason  the  assignment  is  overruled.  See  Rules  17  and  24, 
also  1  P.  &  L.  Dig.  of  Dec,  etc.,  Col.  872. 

7.  Was  the  defendant  solvent  or  insolvent,  and,  if  insolvent, 
did  he  know  it,  when  he  received  the  prosecutor's  deposit  on 
March  12, 1898  ?  These  were  the  issues.  If  the  fact  that  he 
closed  his  bank  and  suspended  business  on  March  18,  was  rel- 
evant to  either  of  these  issues  of  fact,  as  it  undoubtedly  was 
to  the  latter  issue,  it  would  seem  clear,  that  evidence  coming 
from  the  proper  source,  which  might  convince  a  jury  that  he 
closed  his  bank  because  the  condition  of  his  health  was  such 
that  he  could  not  give  proper  attention  to  the  business  and 
could  not  continue  it  without  danger  to  his  life,  would  also  be 
relevant.  In  the  absence  of  such  explanatory  evidence  a  jury 
might  very  naturally  infer  from  his  conduct  that  it  was  because 
of  his  consciousness  of  his  insolvency  and  of  his  inability  to  go 
on  longer,  that  he  closed  his  bank  and  discontinued  business ; 
in  other  words,  that  he  was  impelled  by  the  same  motive  that 
moved  him  to  make  an  assignment  a  few  days  later.  When- 
ever the  motive,  intention  or  belief  of  a  party  charged  with  a 
crime  is  in  issue,  it  is  competent  for  such  party  to  testify  di- 
rectly upon  that  point,  and  also  to  the  facts  and  circumstances 
accompanying  an  act,  which  reasonably  tend  to  repel  an  un- 
favorable inference  which  might  be  drawn  from  the  act  if  unex- 
plained. But  the  fact  that  the  accused  is  a  competent  witness 
under  the  law  and  may  testify  directly  as  to  his  motive,  inten- 
tion or  belief  is  not  a  valid  reason  for  rejecting  the  testimony 
of  other  witnesses  as  to  the  facts  and  circumstances  which  tend 
to  illustrate  his  motive  or  intent.    Nor  is  the  error  in  the  re- 
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jection  of  such  testimony  cured  by  subsequently  permitting 
the  accused  to  testify  to  the  facts  which  he  has  offered  to  prove 
by  other  witnesses.  The  testimony  of  one  so  deeply  interested 
is  looked  upon  with  suspicion.  It  might  avail  little  for  the  de- 
fendant in  the  present  case  to  testify  that  he  ceased  business 
because  of  his  iU  health  and  in  obedience  to  the  advice  of  his 
physician^  and  not  because  of  his  knowledge  or  belief  that  he 
was  insolvent,  if  he  could  not,  or  would  not,  produce  the  cor- 
roborative testimony  of  witnesses  cognizant  of  the  facts  that  he 
was  in  ill  health  and  that  the  ph}r8ician  had  given  him  such  ad- 
vice. The  evidence  embraced  in  the  offer  which  is  the  subject 
of  the  tenth  assignment  might  not  shed  any  light  upon  the 
question  whether  the  defendant  had  sufficient  assets  at  the 
time  he  received  this  deposit  to  meet  and  pay  his  liabilities  in 
the  I'egular  course  of  business,  as  counsel  for  the  commonwealth 
truly  say,  but  we  are  clearly  of  opinion,  that,  if  believed  by  the 
jury,  it  would  have  had  a  legitimate  tendency  to  repel  the  in- 
ference that  it  was  because  of  his  knowledge  or  belief  that  he 
was  insolvent  that  he  closed  his  bank.  It  might  not  have  had 
great  weight  in  view  of  the  other  circumstances,  but  that  was 
for  the  jury.  All  that  we  decide  is,  that  the  testimony  was  rel- 
evant. 

9.  The  defendant's  offer  embraced  in  the  eleventh  assignment 
was  not  to  prove  his  belief,  and  the  grounds  of  his  belief,  as  to 
the  value  of  his  bank  building,  but  to  prove  its  value  by  first 
showing  the  valuation  put  upon  another  bank  building  by  the 
bank  officials,  and  following  this  by  evidence  that  his  own  build- 
ing was  superior  in  all  respects  to  the  other.  The  evidence 
was  not  admissible  for  the  purpose  stated  in  the  offer,  first,  be- 
cause the  evidence  as  to  the  value  of  the  other  building  was 
hearsay,  and  second,  because  the  admission  of  the  evidence 
would  have  opened  up  collateral  inquiries  as  to  the  actual 
value  of  the  other  building  and  the  comparative  merits  of  the 
two  buildings,  which,  in  general,  is  not  allowable  under  our 
decisions  in  a  case  where  the  question  is  as  to  the  value  of  a 
particular  building.  There  is  nothing  to  make  this  case  an  ex- 
ception to  the  general  rule  that  a  party  cannot  offer  evidence 
for  a  specified  purpose  and  complain  when  it  is  rejected  tliat  it 
was  legitimate  for  another  and  distinct  purpose. 

10.  The  general  rule  in  Pennsylvania  is  that  evidence  of  par- 
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ticular  sales  of  land  in  the  vicinity  is  not  admissible  to  establish 
market  value  of  the  land  in  question.  The  doctrine  upon  this 
subject  has  been  thus  stated:  ^^  The  selling  price  of  lands  in  the 
neighborhood,  at  the  time,  is  undoubtedly  a  test  of  value,  but 
it  is  the  general  selling  price,  not  the  price  paid  for  particular 
property.  The  location  of  the  land,  its  uses  and  products,  and 
the  general  selling  price  in  the  vicinity  are  the  data  from  which 
a  jury  may  determine  the  market  value.  The  price  which, 
upon  a  consideration  of  the  matters  stated,  the  judgment  of 
weU-informed  and  reasonable  men  will  approve,  is  the  market 
value.  A  particular  sale  may  be  a  sacrifice  compelled  by  ne- 
cessity, or  it  may  be  the  result  of  mere  caprice  or  folly ;  if  it 
be  given  in  evidence,  it  raises  an  issue  collateral  to  the  subject 
of  inquiry,  and  these  collateral  issues  are  as  numerous  as  the 
sales:"  Pittsburg,  etc.,  R.  Co.  v.  Patterson,  107  Pa.  461. 
There  was,  therefore,  no  error  in  rejecting  the  oflEer  recited  in 
the  twelfth  assignment.  Substantially  the  same  reasons  apply 
to  the  offer  recited  in  the  thirteenth  assignment,  it  not  being 
made  to  appear  on  this  appeal  that  it  was  responsive  to  any- 
thing put  in  evidence  by  the  commonwealth.  Whether  it  was 
80  or  not  could  only  be  determined  by  an  inspection  of  the 
evidence  introduced  by  the  commonwealth  and  that  has  not 
been  brought  up  and  printed. 

11.  A  different  question  is  raised  by  the  fifteenth  assignment. 
The  commonwealth  had  put  in  evidence  the  assignees'  returns 
of  sales  in  which  it  appeared  that  the  Smith  farm  had  been  sold 
by  them  for  $56.00  an  acre.  It  is  true  that  these  returns  were 
not  offered  and  admitted  as  independent  and  exclusive  evidence 
of  values  of  the  real  estate  sold,  "  but,"  as  the  counsel  for  the 
commonwealth  say  in  their  brief,  "as  tending  to  prove  the 
same  in  association  with  other  independent  proof  of  values." 
To  meet  this  specific  item  of  evidence,  the  defendant  offered  to 
prove  that  the  next  day  after  the  Smith  farm  was  sold  by  the 
assignees,  the  coal  under  the  same  was  sold  for  $42.00  an  acre, 
that  the  surface  exclusive  of  the  coal  had  a  fair  market  value 
of  $35.00  an  acre,  and  that  no  change  in  the  market  value  of 
the  farm  had  taken  place  in  the  mean  time.  The  offer  was  re- 
jected for  this  reason :  "  The  fai-m  being  sold  by  the  assignees 
as  a  whole  and  before  there  was  any  known  market  value  for 
the  coal  separate  from  the  surface,  the  offer  does  not  propose 
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to  employ  the  true  test  of  the  market  value  at  time  the  deposit 
in  this  case  was  taken/'  We  are  unable  to  assent  to  the  cor- 
rectness of  the  reason  given  for  the  ruling,  or  to  the  ruling  it- 
self. The  ruling  might  be  correct  if  this  wei'e  a  proceeding 
to  surcharge  the  assignees.  But  in  this  issue  and  in  view  of 
the  commonwealth's  evidence,  the  fact  that  the  assignees  sold 
the  farm  as  a  whole  for  a  certain  price  is  no  reason  why  the  de- 
fendant should  be  precluded  from  giving  evidence  of  the  same 
general  nature  to  show  the  separate  market  values  of  the  coal 
and  the  surface.  To  exclude  the  testimony  upon  the  ground 
that  the  assignees'  sale  was  made  before  the  coal  separate  from 
the  surface  had  a  known  market  value  involved  the  assumption 
of  a  fact  not  admitted  by  the  defendant  Indeed  he  offered 
to  prove  that  there  had  been  no  change  in  the  market  value  of 
the  farm  over  night, — a  fact  that  the  jury  might  reasonably  have 
inferred  in  the  absence  of  evidence  to  the  contrary.  We  are 
of  opinion  that  the  defendant  was  entitled  to  the  benefit  of  the 
testimony  for  the  purpose  for  which  it  was  specifically  offered, 
namely,  to  meet  the  evidence  as  to  the  price  received  by  the 
assignees  at  the  sale  of  the  same  land  the  day  before,  and  to 
show  to  the  jury  that  the  assignees'  sale  was  not  a  conclusive 
test  of  its  value.  If  the  returns  of  sales  had  not  been  put  in 
evidence  we  are  not  prepared  to  say  that  the  evidence  under 
consideration  would  have  been  admissible ;  but  if  the  assignees' 
sale  was  to  be  considered  by  the  jury  in  determining  the  main 
question,  we  see  no  good  reason  why  the  evidence  offered  by 
the  defendant  should  not  have  been  received  and  considered 
in  connection  with  it. 

12.  The  fourteenth  and  seventeenth  assignments  may  be 
considered  together.  Briefly,  the  defendant's  offer  was  to  show 
that  the  banking  copartnership  which  was  formed  in  1866  and 
of  which  the  defendant  was  a  member  had  not  discontinued 
business  and  had  not  been  dissolved  at  the  time  of  the  receipt  of 
the  deposit  in  question.  This  evidence  was  offered  "  for  the 
purpose  of  showing,"  inter  alia,  **  that  the  said  partnership  with 
such  property  as  they  may  be  proved  to  own  and  possess  is  lia- 
ble to  the  payment  of  the  debts  of  said  banking  house  as  they 
existed  in  March,  1898."  In  rejecting  this  evidence  the  learned 
judge  said :  "  The  evidence  offered  under  the  defendant's  pro- 
posal might  be  admissible  in  a  civil  suit  by  a  creditor  of  this  al- 
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leged  partnership  against  it  to  recover  the  amount  of  a  deposit 
in  said  bank,  but  the  defendant  in  this  trial  having  stated  he 
turned  over  all  his  assets  to  his  assignees  and  of  the  bank,  and 
the  question  vital  here  being  his  solvency  or  insolvency  at  a 
particular  date,  even  if  Howard  Hazlett  had  testified  as  set  forth 
in  said  offer,  which  he  did  not  do,  the  evidence  could  not  pos- 
sibly have  any  bearing  on  the  issue  being  tried.  Samuel  -Hazlett 
is  admitted  to  have  been  at  the  head  of  this  bank  and  to  have 
received  the  prosecutor's  deposit,  and  under  the  act  of  assembly, 
if  he  was  but  an  officer  of  said  bank  and  took  a  deposit  when 
he,  or  the  bank,  was  to  him  known  to  be  insolvent,  he  could  be 
convicted  of  the  offense."  The  same  idea  was  conveyed  in  the 
general  charge.  For  present  purposes  it  must  be  presumed, 
that  the  defendant  could  have  sustained  his  offer  by  evidence 
of  the  facts  therein  alleged,  and,  as  he  has  not  brought  up  the 
evidence  which  preceded  the  offer,  we  are  justified  in  assuming 
also,  that  the  facts  stated  by  the  learned  judge  in  his  ruling 
upon  the  offer  were  established  by  evidence  or  conceded. 
Stated  in  the  most  favorable  terms  the  proposition  established 
by  the  ruling  seems  to  be  this :  If  the  assets  of  a  banking  part- 
nership— the  business  of  which  is  carried  on  by  and  in  the  name 
of  one  of  the  partners — together  with  the  assets  of  the  manag- 
ing partner  are  insufficient  for  the  discharge  of  the  debts  of  the 
partnership,  the  facts,  that  the  other  partners  are  individually 
liable  for  the  debts,  and  that  they  have  property,  no  matter  of 
what  value,  are  immaterial,  and,  therefore,  not  admissible  in 
evidence  in  defense  to  an  indictment  under  the  act  of  1889  of 
the  managing  partner.  There  might  be  a  case  in  which  this 
would  be  tiTie,  as,  perhaps,  where  the  liability  of  the  other  part- 
ners, as  between  themselves,  was  limited  by  the  articles  of  co- 
partnership to  the  partnership  assets,  or  when  the  insolvent 
condition  of  the  concern,  as  distinguished  from  the  insolvency 
of  the  members,  had  been  brought  about  by  the  acts  of  the 
managing  partner  in  fraud  of  the  other  members.  Be  that  as 
it  may,  is  it  true  that  the  solvency  of  the  other  members  would 
be  an  immaterial  fact  in  a  case  where  no  such  qualifying  cir- 
cumstances appear,  and  where  the  managing  partner  has  a 
right  to  call  upon  the  other  partners  to  contribute  proportion- 
ally with  him  to  the  pajrment  of  the  debts  of  the  concern  ?  It 
is  to  be  observed  that  this  is  not  an  offense  in  which  the  intent 
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of  the  accused  is  immaterial.  This  was  very  cleariy  shown  by 
Justice  Dean  in  Commonwealth  v.  Junkin,  170  Pa.  194.  He 
says :  "  The  essential  element  of  crime,  unless  otherwise  de- 
clared by  statute,  is  the  intent  to  commit  it,  or  the  wilfulness 
of  it.  The  legislature  can  declare  an  act  a  crime,  and  make  it 
punishable,  regardless  of  the  intent,  but  this  statute  will  not 
bear  such  interpretation ;  its  aim  is  to  punish  dishonesty ;  the 
moral  guilt  which  prompts  to  falsehood  and  deception;  for 
there  is  necessarily  moral  guilt  on  the  part  of  a  banker,  who, 
with  knowledge  of  insolvency,  receives  as  a  bank  deposit  the 
money  of  a  customer ;  by  necessary  implication  when  he  so  re- 
ceives it,  he  says  to  the  depositor,  *  My  bank  is  solvent,  and  is 
able  to  repay  this  amount  when  called  for ; '  if  such  were  not 
the  implied  representation,  relied  on,  too,  by  the  depositor,  he 
would  not  leave  his  money.  To  constitute  the  criminal  intent, 
it  is  not,  however,  necessary  that  the  banker  at  the  time  intended 
to  defraud  the  depositor ;  his  intention  to  repay  may  have  ex- 
isted ;  it  is  the  concealment  of  his  present,  to  him  known  ina- 
bility to  pay,  and  in  that  condition,  receiving,  as  part  of  the 
funds  of  the  bank,  the  depositor's  money,  which  he  knows, 
without  the  false  representation,  he  would  not  receive,  that 
constitutes  the  criminal  intent."  This  doctrine  is  of  general 
application.  Let  it  be  supposed  then,  that  although  the  manag- 
ing partner  knows  that  his  assets  are  insufl&cient  to  pay  his  in- 
dividual debts  and  the  debts  of  the  firm,  yet  that  he  also  knows 
that  his  assets  together  with  those  of  his  copartners,  who  are 
in  duty  bound  to  him  to  contribute  proportionately  to  the  pay- 
ment of  the  debts,  are  amply  sufficient  to  discharge  every  firm 
obligation  as  it  falls  due,  would  not  these  facts  have  some  bear- 
ing upon  the  question  of  his  criminal  intent?  We  think  they 
would.  It  seems  to  us  that  the  learned  judge  construed  the 
law  too  rigidly  in  holding  that  an  officer  of  a  bank  who  takes  a 
deposit  when  either  he  or  the  bank  was  known  to  him  to  be 
insolvent  can  be  convicted  of  the  offense.  The  word  "  he  "  in 
the  clause  "  with  the  knowledge  that  he,  they  or  the  bank,  is 
at  the  time  insolvent "  relates  to  the  banker  or  broker,  not  to 
the  officer  of  a  bank.  The  word  "  bank  "  in  the  same  clause 
includes  in  its  meaning  a  private  as  well  as  an  incorporated 
bank,  but  when  applied  to  the  former  kind  of  a  bank  it  cleariy 
means  the  persons  associated  together  in  the  banking  business, 
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who,  as  between  themselves,  are  legally  bound  to  contribute 
proportionally  to  the  pajrment  of  the  debts,  and,  as  between 
them  and  creditors,  are  jointly  and  severally  liable  for  the  same. 
Thus  construing  the  act  the  solvency  or  insolvency  of  one 
member  of  a  general  copartnership,  even  though  he  were  the 
managing  partner,  would  not  necessarily  and  under  all  circum- 
stances be  the  vital  and  controlling  question  in  an  indictment 
against  him.  Without  further  elaboration  we  conclude  that 
Uie  offer  should  have  been  admitted.  If  the  evidence  did  not 
come  up  to  the  offer  the  court  could  have  excluded  it  from  the 
jury's  consideration ;  but  we  must  assume  that  it  was  made  in 
good  faith.  We  remark,  however,  in  order  to  prevent  misun- 
derstanding, that  mere  proof  that  a  partnership  existing  years 
ago  between  the  defendant  and  other  parties  had  not  been 
legally  dissolved  as  to  the  public — in  other  words,  that  they 
were  liable  to  creditors  as  if  they  were  partners  although  they 
were  not  in  fact  partners  at  the  time  of  this  deposit — would 
not  fill  this  offer  and  would  not  be  relevant. 

It  is  urged  that  the  offer  was  properly  rejected,  or,  at  least, 
that  no  harm  was  done  the  defendant  by  its  rejection,  because, 
to  adopt  the  language  of  counsel,  it  was  not  coupled  with  an 
offer  "  to  prove  that  either  of  the  alleged  partners  was  worth  a 
dollar,  or  that  with  the  assistance  of  their  properties  and  effects 
any  assets  whatever  would  be  added  to  the  bank."  This  ob- 
jection was  not  made  in  the  court  below.  Moreover  the  offer, 
fairly  construed,  included  evidence  that  the  alleged  partners 
owned  and  possessed  property  liable  for  the  debts  of  the  firm, 
and  one  of  the  objections  to  the  offer  was  that  evidence  of  the 
separate  estates  of  persons  other  than  the  defendant  alleged  to 
be  interested  in  the  bank  was  not  competent.  After  the  court 
clearly  and  unequivocally  ruled  that  such  evidence  could  not 
possibly  have  any  bearing  on  the  issue  being  tried,  the  defend- 
ant was  not  bound  to  consume  time  and  encumber  the  record 
with  further  offers  upon  that  branch  of  his  defense,  in  order  to 
obtain  a  review  of  the  ruling. 

13.  If  the  defendant  gave  relevant  testimony  to  the  effect 
that  a  paper  in  evidence,  alleged  to  have  been  made  by  him, 
had  been  forged  by  a  witness  called  by  the  commonwealth,  his 
failure  to  make  good  the  assertion  or  to  show  probable  cause 
for  it,  might  very  properly  be  considered  by  the  jury  in  passing 
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on  his  veracity.  A  willful  misrepresentation  by  a  party  testi- 
fying in  his  own  behalf  in  a  material  particular  throws  suspic- 
ion upon  his  whole  testimony.  This  is  true  of  any  witness. 
But  we  fail  to  see  how  his  bad  reputation  for  truth  and 
vemcity  could  be  estaWished  by  proof  of  the  good  reputation 
of  the  opposing  witness  for  integrity  and  truth.  So  far  as  we 
can  see  without  having  the  evidence  before  us,  this  latter  mode 
of  sustaining  the  testimony  of  a  witness,  whose  general  char- 
acter in  the  speech  of  the  people  had  not  been  attacked  in  the 
ordinary  way,  and  of  discrediting  the  opposite  party  was  not 
allowable.  See  Braddee  v.  Brownfield,  9  W.  124 ;  Wertz  v. 
May,  21  Pa.  274. 

14.  The  court  properly  refused  the  defendant's  ninth  and 
tenth  points  (eighteenth  and  nineteenth  assignments).  The 
answer  given  to  the  latter  is  not  as  clear  as  that  given  to  the 
former,  but  we  do  not  think  it  fairly  bears  the  construction  the 
defendant's  counsel  put  upon  it.  Doubtless  any  obscurity  now 
suggested  with  regard  to  its  meaning  will  be  cleared  up  if  the 
same  point  is  presented  on  another  trial,  and  if  the  court  deems 
it  necessary  to  give  a  reason  for  negativing  a  proposition  so 
plainly  erroneous. 

The  first  nine,  the  eleventh,  twelfth,  thirteenth,  eighteenth 
and  nineteenth  assignments  are  overruled.  The  tenth,  four- 
teenth, fifteenth,  sixteenth  and  seventeenth  assignments  are 
sustained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


Commonwealth  v.  Kaj. 

Criminal  law-^Pleading—IndictmeiU^Rejection  of  surplusage. 

Where  a  count  in  an  indictment  does  not  charge  a  statutory  offense  yet, 
but  for  words  **  conti*ai7  to  the  form  of  the  act  of  geneml  assembly  in  such 
case  made  and  provided,"  was  a  well  drawn  count  for  a  common-law 
offense,  those  words  praperly  may  be  rejected  as  surplusage. 

Criminal  law — Right  to  stand  aside  jurors. 

The  right  to  stand  aside  jurors  exists  at  the  present  time  in  misdemeanors 
as  well  as  in  felonies;  and  this  right  includes  the  right  to  reserve  the  ac- 
ceptance or  the  challenge  (either  peremptory  or  for  cause)  of  the  juror 
until  the  whole  panel  is  gone  through. 
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Tlie  right  exists  independently  of  the  mode  in  which  jurors  in  the  par- 
Ucalar  kind  of  case  to  be  tried  are  impaneled  and  the  mode  need  not  nec- 
essarily be  changed  in  order  that  the  right  may  be  exercised. 

Evidence —  Cross-examination— Appeal . 

It  is  not  sufficient  to  show  that  an  improper  question,  either  in  form  or 
substance,  has  been  put  to  a  witness.  It  must  appear  that  an  answer  was 
received  which  tended  to  injure  the  case  of  the  appellant. 

Evidence — Previous  confirmatory  statement — WTien  not  admissible. 
The  subject  of  the  admissibility  in  evidence  of  the  previous  statement 
of  a  witness  consonant  with  his  testimony  is  not  free  from  difficulty.  Such 
evidence  cannot,  as  a  general  rule,  be  given  in  chief.  It  cannot  broadly 
be  said  to  be  admissible  whenever  a  witness  had  been  contradicted.  Nor 
is  it  admissible  when  it  is  not  alleged  that  the  witness  made  inconsistent 
or  contradictory  statements  and  where  no  attempt  was  made  to  impeach 
his  general  character  for  truth,  and  no  evidence,  direct  or  circumstantial, 
was  given  tending  to  show  that  his  statements  were  fabrications  of  recent 
date,  or  that,  by  reason  of  his  relation  to  any  of  the  parties  or  the  cause, 
which  relation  did  not  exist  when  his  prior  statements  were  made,  he  was 
unconsciously  influenced. 

To  admit  evidence  that  a  witness  expressed  a  belief  that  the  accused  had 
attempted  to  influence  a  juror,  without  stating  the  grounds  of  belief  as 
confirmatory  of  his  testimony  as  to  the  conversation  between  the  accused 
and  the  juror,  is  going  farther  than  is  warranted  by  either  principle  or  au- 
thority. 

Charge  of  court— Reference  to  an  unprovable  fact. 

The  charge  being  embracery  it  was  eiTor  for  the  judge  in  referring  to 
the  trial  in  question  to  say  that  the  verdict  of  the  jury  was  *•  a  shock  to 
the  judicial  mind."  This  emphatic  utterance  followed  by  a  nairation  of 
the  proceedings  leading  up  to  the  indictment  had  a  natuml  tendency  to  fix 
in  the  minds  of  the  jurors  the  impression  that  the  verdict  was  gi'ossly 
wrong.  It  was  an  impression  which  the  defendants  could  not  remove  or 
even  combat  by  evidence.  It  would  be  entirely  subversive  of  trial  by  jury 
if  it  were  held  allowable  for  the  court  to  introduce  into  a  criminal  case  so 
important  a  fact  as  this, — a  fact  which  it  would  not  have  been  permissible 
for  the  commonwealth  to  prove  or  the  defendants  to  disprove. 

Argued  April  16, 1900.  Appeal,  No.  155,  April  T.,  1900,  by 
defendants,  in  suit  of  Commonwealth  of  Pennsylvania  against 
J.  C.  Kay  and  J.  B.  R.  Streator,  from  judgment  of  Q.  S.  Wash- 
ington Co.,  Aug.  Sess.  1899,  No.  150,  on  verdict  of  guilty. 
Before  Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Porter  and 
W.  D.  Porter,  JJ.    Reversed.     Opinion  by  Rice,  P.  J. 

Indictment  on  two  counts  for  embracery  and  conspiracy. 
Before  Taylor,  J. 
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It  appeard  from  the  record  that  upoti  petition  of  the  district 
attorney  founded  on  belief  that  defendants,  together  with  one 
Fred  Emery,  had  attempted  to  corrupt  a  juror  empaneled  to 
try  a  certain  case  of  the  Commonwealth  v.  Samuel  Hazlett,  the 
court  ordered  an  investigfation  by  the  grand  jury,  which  body 
made  a  presentment  upon  the  return,  whereof  the  court  directed 
the  district  attorney  to  send  up  an  indictment  against  the  al- 
leged offenders,  which  was  done,  and  the  same  returned  to  the 
court  as  a  true  bill. 

The  indictment  contains  two  counts,  both  of  which  concluded 
with  the  averment  that  the  offense  charged  therein  was  "  con- 
trary to  the  form  of  the  act  of  the  general  assembly  in  such 
case  made  and  provided  and  against  the  peace  and  dignity  of 
the  commonwealth  of  Pennsylvania."  The  first  count  charges 
.  the  appellants,  together  with  Emery,  with  an  attempt  to  influ- 
ence one  Frank  Watson,  a  juror  empaneled  in  the  aforesaid 
case ;  and  the  second  count  charges  the  same  defendants  with 
conspiracy  to  influence  said  juror. 

Upon  motion  to  quash  the  first  count  on  the  ground  of  insuffi- 
cient certainty  of  allegations,  and  the  second  count  on  the 
ground  that  it  failed  to  conform  with  any  statute  relating  to 
conspiracy,  the  court  entertained  and  allowed  a  motion  of  the 
district  attorney  to  amend  the  second  count  by  striking  there- 
from the  words  "  contraiy  to  the  form  of  the  act  of  the  general 
assembly  "  as  surplusage,  upon  notice  that  the  proceeding  on 
said  count  was  at  common  law,  and  thereupon  the  motion  to 
quash  the  indictment  as  amended  was  overruled,  and,  a  sever- 
ance having  been  asked  by  the  commonwealth  and  granted  by 
the  court  as  to  Emery,  the  appellants  pleaded  "  not  guilty," 
upon  which  plea  issue  was  joined,  and  the  cause  proceeded  to 
trial. 

At  the  trial,  Chester  Brownlee,  a  witness  called  by  the  com- 
monwealth in  rebuttal,  being  on  the  stand,  the  commonwealth 
was  permitted  to  introduce  evidence  in  support  of  the  foUowing 
offer: 

[I  offer  to  show  by  the  witness  that  Ralston,  immediately 
after  he  got  up  from  the  position  where  Kay  and  Watson  were, 
stated  to  this  witness  his  opinion  of  the  condition  of  the  juror, 
and  that  he  was  going  to  inform  Mr.  Sprowls  of  what  he  had 
heard ;  to  be  followed  by  evidence  of  what  he  told  Mr.  Sprowls 
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that  same  evening,  as  corroborative  of  the  commonwealth's 
witness,  Ralston,  and  as  contradicting  the  statement  of  the  de- 
fense. 

We  offer  to  show  by  the  witness  that  he  saw  Major  Kay  and 
the  juror  Watson  and  the  witness  Ralston  together  in  the  oflBce 
on  tiie  Friday  evening  that  has  been  mentioned ;  that  immedi- 
ately upon  their  separation  Mr.  Ralston,  the  witness,  came  to 
him  and  expressed  his  opinion  of  the  juror,  indicating  a  conclu- 
sion resulting  from  that  conversation  that  he  had  overheard 
there,  and  stated  that  he  intended  to  inform  one  of  the  common- 
wealth's counsel,  Mr.  Sprowls,  of  that  fact;  to  be  followed  by 
evidence  that  upon  the  same  ev^ing  he,  Ralston,  recounted  to 
Mr.  Sprowls  what  conversation  he  had  overheard ;  to  be  fol- 
lowed by  the  statement  then  made  by  the  witness  to  Mr.  Sprowls 
what  conversation  he  had  overheard,  for  the  purpose  of  cor- 
roborating tlie  statement  of  the  commonwealth's  witness  which 
has  been  denied  by  the  defendants  and  their  witnesses.  That 
the  time  when  the  witness  repeated  the  conversation  which  he 
claimed  to  have  overheard  was  within  a  few  hours  of  the  time 
of  its  occurrence,  and  before  any  inquiry,  legal  or  otherwise, 
had  been  raised  or  any  litigation  suggested. 

Objected  to  on  the  part  of  the  defense,  first,  because,  if  com- 
petent at  all,  it  is  a  part  of  the  commonwealth's  case  in  chief: 
second,  because  it  is  wholly  incompetent,  as  being  altogether  a 
matter  of  hearsay,  and  for  the  purpose  of  repeating  the  talk  or 
testimony  of  the  commonwealth's  witness. 

The  Court :  So  far  as  the  objection  goes  to  its  being  their  case 
in  chief,  it  is  always  in  the  discretion  of  the  court  as  to  when 
testimony  shall  be  introduced,  in  what  order,  and  the  objection 
is  overruled  as  to  that.  We  will  overrule  the  other  objection, 
asking  counsel  to  shorten  it  by  asking  the  witness  if  he  has 
told  substantially,  immediately  afterwards,  what  he  has  told 
upon  the  stand,  and  that  was  communicated  to  his  counsel. 
On  request  of  defendants,  exception  allowed  and  sealed.]  [6] 

A.  S.  Sprowls,  a  witness  called  by  the  commonwealth  being 
on  the  stand,  the  commonwealth  submitted  evidence  in  support 
of  the  following  offer : 

[Now,  Mr.  Sprowls,  I  want  to  inquire  of  you  as  to  a  state- 
ment made  to  you  by  the  witness  Ralston. 

Offer  asked  for. 
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We  propose  to  show  bj  the  witness  on  the  stand  that  in  the 
evening  of  Friday,  May  26,  after  the  court  was  closed,  after 
supper  time,  that  the  witness  Ralston  came  to  him  and  stated 
to  him  a  conversation  that  he  had  overheard  between  the  juror 
by  the  name  of  Watson  and  one  of  the  defendants,  Major  Kay, 
as  having  occurred  that  evening  at  the  Auld  House.  This  for 
the  purpose  of  showing  that  the  witness  stated  the  same  facts 
stated  upon  the  stand  here  as  to  that  conversation  at  a  time  im- 
mediately following  the  conversation,  and  at  a  time  when  no 
question  of  litigation  or  dispute  had  arisen,  in  rebuttal  of  the 
denial  of  the  defendant  of  the  statement  made  by  the  witness 
on  the  stand. 

Objected  to  as  incompetent  and  irrelevant.  Second,  because 
there  is  nothing  in  this  case,  or  any  ofifer  made,  to  bring  the 
testimony  in  the  offer  within  the  rule  that  has  been  laid  down 
by  the  Supreme  Court  with  respect  to  corroborating  a  witness 
who  has  been  attacked  by  showing  that  what  he  testifies  to  at 
present  relating  to  an  event  in  the  past  was  narrated  in  substan- 
tially the  same  way  by  him  immediately  after  the  tmnsaction. 

The  court :  We  think  it  is  competent  to  show  the  witness 
told  the  same  story  soon  after.  Objection  overruled,  offer 
admitted  for  the  same  reason  as  in  the  ruling  previous  to 
this.  And  on  request  of  defendants,  exception  allowed  and 
sealed.]  [7] 

The  Court  charged  the  jury  in  part  as  follows : 
[Gentlemen  of  the  jury :  At  the  May  sessions  of  1899,  of 
this  court,  one  Samuel  Hazlett  was  tried  on  an  indictment  charg- 
ing him  with  embezzlement  as  a  banker.  The  prosecutor  in 
that  indictment  named  was  one  of  his  depositors.  At  the  date 
of  that  trial  there  were  many  prosecutions  and  indictments  pend- 
ing against  the  same  defendant  for  the  same  offense,  based  on 
informations  made  by  those  having  deposited  money  in  his  bank. 
The  trial  at  said  term  lasted  for  about  ten  days,  when  a  verdict 
was  returned  by  the  jury,  a  part  of  which  finding,  relating  to  a 
portion  of  the  costs,  I  have  no  hesitancy  in  saying,  then  shocked 
the  judicial  mind.]  [9] 

Verdict  of  guilty  and  sentence  thereon.  Defendants  ap- 
pealed. 
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Errors  assigned  among  others  were  (6,  7)  to  rulings  on 
evidence,  reciting  same.  (9)  To  a  portion  of  the  judge's  charge 
recitmg  same. 

Jno.  O.  Bane  and  D.  K  Pattersony  for  appellants. — The 
sixth  and  seventh  assignments  of  error  bring  up  a  question 
that  is,  at  least,  interesting,  and  we  think  very  important ;  and 
that  is  to  what  extent  the  sworn  statement  of  a  witness  at  a 
trial  may  be  corroborated  by  proof  of  his  own  unsworn  similar 
statement  of  the  same  transaction  piior  to  the  trial,  or  prior  to 
Utigation  respecting  the  matter  about  which  he  testified.  The 
question,  in  one  of  the  several  forms  in  which  it  may  arise  in 
general  practice,  was  considered  by  this  court  in  the  case  of 
Quigley  v.  Swank,  11  Pa.  Superior  Ct.  602,  where  it  was  ruled 
that  such  method  of  corroboration  is  never  admissible  in  chief. 
All  of  the  leading  decisions  of  our  Supreme  Court  upon  the 
subject  are  cited  in  the  opinion. 

In  Clever  v.  Hilberry,  116  Pa.  431,  such  evidence  was  held 
to  be  inadmissible,  because  it  tended  to  support  rather  than  to 
rebut  the  allegation  of  recent  fabrication. 

In  Zell  V.  Com.,  94  Pa.  258,  and  Hester  v.  Com.,  85  Pa.  139, 
such  testimony  was  allowed  when  introduced  for  the  sole  pur- 
pose of  meeting  the  charge  of  recent  fabrication. 

In  Craig  v.  Craig,  5  R.  91,  the  court  says :  But  statements  by  a 
witness  at  another  time,  though  admissible  to  contradict  him,  are 
not  equally  so  to  confirm  him.  They  are  certainly  not  receivable 
before  his  credibility  has  been  assailed ;  but  it  is  a  vexed  question 
whether  they  may  not  be  used  to  rebut  evidence  of  self-contradic- 
tion by  showing  him  to  have  been  sometimes  consistent.  The 
affirmative  is  supported  by  a  number  of  respectable  authorities, 
the  principal  ones  of  which  are  Lutterel  v.  Reynell,  1  Mod.  282, 
Friend's  Case,  4  State  Tr.  613,  Wright  v.  Deklyne,  Peters's  C.  C. 
Rep.  203,  and  Gilb.  Ev.  135 ;  opposed  to  which  stands  the  doubt 
of  Mr.  Justice  Bulleb,  in  his  law  of  Nisi  Prius,  295,  as  well  as  the 
opinion  of  Lord  Redesdale,  together  with  bis  assertion  of  a  de- 
cision to  the  same  effect  by  Chief  Justice  Eybe,  as  stated  in  a 
note  to  1  Starkie's  Evid.  187.  Mr.  Phillips  speaks  doubtingly 
(vol.  1,  p.  280)  but  inclines  to  the  affirmative,  and  Mr.  Ros- 
coe  (p.  96)  seems  to  incline  the  other  way.  Mr.  Starkie  posi- 
tively asserts  the  negative  as  the  general  rule,  yet  admits  that 
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such  confirmatory  evidence  may  possibly  be  made  competent 
by  circumstances.  See  also  Henderson  v.  Jones,  10  S.  &  R. 
322. 

Appellants'  counsel  claim  with  confidence  that  the  rule  per- 
mitting the  testimony  of  a  witness  at  the  trial  of  a  case  to  be 
corroborated  by  proof  of  bis  own  unsworn  prior  statements  of 
like  character,  relating  to  the  same  transactions  about  which  he 
gave  testimony,  is  limited  within  reasonably  well-defined  bound- 
aries, and  that  the  testimony  of  Mr.  Sprowls  included  in  the 
seventh  assignment  of  error  is  unmistakably  outside  of  the 
limits  of  the  rule.  Kot  one  of  the  grounds  upon  which  any 
recognized  authority  approves  of  such  method  of  corroboration 
is  to  be  found  in  this  case,  unless  the  rule  is  carried  to  an  ex- 
treme heretofore  unknown,  to  wit:  that  every  contradicted  wit- 
ness may  be  corroborated  by  proof  of  his  own  prior  consistent 
statements,  and  such  ruling  would  mean  a  total  abandonment 
of  all  restrictions  upon  the  rule,  which  have  heretofore  been  so 
carefully  preserved. 

W.  S.  ParkeVy  with  him  Alex.  M.  Templeton^  district  attorney, 
for  appellee. — The  sixth  and  seventh  assignments  of  error  relate 
to  the  admission  of  testimony  of  witnesses  called  in  rebuttal 
for  the  purpose  of  corroborating  the  witness  Ralston. 

The  contention  of  the  commonwealth  was,  and  is,  that  the 
appellants  and  their  witness  Watson  admitted  everything  which 
they  felt  they  dared  not  deny  or  which  they  believed  would  do 
them  no  harm,  and  positively  denied  those  matters  and  things 
testified  to  by  Ralston  upon  which  no  innocent  construction 
could  be  placed  or  which  were  so  repulsive  as  to  disgust  all  de- 
cent persons  and  arouse  a  feeling  of  indignation  against  any  one 
who  would  so  characterize  a  respectable  citizen. 

The  rebuttal,  to  the  admission  of  which  error  was  assigned, 
was  not  introduced  for  substantive  testimony,  and  was  not  a 
part  of  the  commonwealth's  case  in  chief,  but  was  solely  for 
the  purpose  of  meeting  the  attacks  upon  the  testimony  of  the 
witness  Ralston.  The  appellants  complain  that  this  distinction 
was  not  brought  out  in  the  charge  of  the  court  and  the  juiy 
instructed  thereon,  but  forget,  apparently,  the  fact  that  at  the 
time  this  testimony  was  being  put  in,  when  the  fresh  and  last- 
ing impression  would  be  made  upon  the  minds  of  the  jury  which 
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would  be  more  effective  than  anything  that  might  be  said  later, 
the  court,  in  the  hearing  of  the  jury,  i*epeatedly  ruled  that  this 
was  not  substantive  testimony  but  was  only  admitted  as  tend- 
ing to  meet  the  attacks  made  upon  the  testimony  of  the  wit- 
ness Ralston,  by  showing  that  he  had  given  the  same  version  as 
given  on  the  stand  of  the  conversations  overheard  very  shortly 
after  hearing  them. 

The  exclusion  of  this  testimony  would  clearly  have  been  a 
wrong  to  the  commonwealth.  Appellants  ai'gue,  reasonably, 
that  "  outside  of  the  testimony  produced  by  the  appellants  there 
was  nothing  but  the  testimony  of  Ralston  to  support  the  case 
of  the  commonwealth.  His  testimony  alone  gave  a  criminal 
coloring  to  what  the  appellants  admit  they  did  and  said."  Was 
not  the  commonwealth  entitled  to  support  this  witness's  recol- 
lection, when  contradicted  by  the  recollection  of  defendants 
and  Watson,  with  the  fact  that  this  same  "  criminal  coloring  " 
was  given  to  the  conversation  at  a  time  before  the  verdict  of 
the  jury,  in  which  Watson  joined,  had  suggested  to  the  mind 
of  Ralston  or  any  one  else  a  criminal  coloring  in  the  association 
and  conversation  of  the  juror  with  defendants  ? 

The  commonwealth  does  not  claim  that  the  learned  trial 
judge  reviewed  all  the  testimony  or  that  he  pai-ticularly  referred 
to  eveiy thing  which  was  important  in  the  case.  Indeed  the 
law  does  not  require  that  of  him  and  if  the  appellants  feel  that 
any  part  of  their  testimony  Wiis  passed  over  too  lightly  they 
have  but  themselves  to  blame  that  the  error — if  error  there 
were — was  not  corrected  before  the  case  was  given  to  the  jury. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

1.  The  defendants  moved  to  quash  the  second  count  of  the 
indictment  because  it  was  not  in  conformity  with  any  provision 
of  any  statute  relating  to  conspiracy.  They  did  not  contend 
in  the  court  below,  nor  in  the  argument  presented  by  theu- 
counsel  in  this  court,  that  it  did  not  charge  an  indictable  offense. 
It  is  clear  that  whilst  the  count  did  not  charge  a  statutory  of- 
fense, yet,  but  for  the  words  "  contrary  to  the  form  of  the  act 
of  the  general  assembly  in  such  case  made  and  provided,"  it 
was  a  well  drawn  count  for  a  common-law  offense.  However 
it  may  have  been  at  one  time,  it  is  now  well  settled,  that  these 
words  shall  be  rejected  as  surplusage  where  the  offense  is  pro- 
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hibited  by  the  common  law  only:  Respublica  v.  Newell,  8 
Y.  407,  414;  Pennsylvania  v.  Bell,  Add.  155,  171;  Sampson 
V.  Com.,  5  W.  &  S.  385 ;  Com.  v.  Beamish,  81  Pa.  889 ;  1  Arch. 
Cr.  Pr.  &  PI.  ♦OS;  1  Wh.  Cr.  L.  (7th  ed.),  sec.  418;  1 
Bouv.  L.  Diet.  (Rawle)  1086.  Being  mere  surplusage,  the  fault 
in  the  indictment,  if  any,  was  purely  formal,  and  the  court  had 
as  clear  authority,  under  section  11  of  the  criminal  procedure 
act,  to  strike  out  the  useless  words,  as  it  would  have  had  to  in- 
struct the  jury  to  disregard  them. 

2.  In  the  construction  of  the  statute  33  Edward  I.  it  was  held 
that  cause  of  challenges,  on  the  part  of  the  prosecution,  need 
not  be  shown,  until  the  whole  of  the  panel  was  gone  through, 
and  it  should  appear  that  a  full  jury  could  not  be  had  without 
the  persons  so  challenged :  Roberts's  Digest,  839.  This  right 
exists  at  the  present  time,  and  in  misdemeanors  as  well  as  in 
felonies :  Haines  v.  Com.,  100  Pa.  817  ;  Smith  v.  Com.,  100  Pa. 
324;  Com.  v.  O'Brien,  140  Pa.  555;  Com.  v.  Calling,  1  C.  0. 
413;  Com.  v.  Marrow,  3  Br.  402;  Com.  v.  Keenan,  10  Phila. 
194.  It  is  always  to  be  exercised  imder  the  supervision  of  the 
court,  Haines  v.  Commonwealth,  supra,  but  may  not  be  wholly 
denied,  Com.  v.  Llewelljm,  ante  p.  214.  ...  It  will  be  observed 
that  it  is  not  merely  the  right  to  "  stand  aside  "  a  juror  as  his 
name  is  drawn  from  the  box  and  called,  but  the  right  to  re- 
serve the  acceptance  or  the  challenge  (either  peremptory  or 
for  cause)  of  the  juror  until  the  whole  panel  is  gone  ttirough. 
The  right  exists  independently  of  the  mode  in  which  jurors  in 
the  particular  kind  of  a  case  to  be  tried  are  impaneled,  and 
the  mode  need  not  necessarily  be  changed  in  order  that  the 
right  may  be  exercised.  Where  (as  is  the  practice  in  cases 
in  which  the  parties  challenge  alternately  and  each  has  but 
four  peremptory  challenges),  the  jurors  are  called  into  the  box 
befoi'e  challenging  begins,  the  right  of  the  commonwealth  as 
above  stated  necessarily  includes  the  right  to  "stand  aside" 
one  or  more  of  the  jurors  thus  called  and  so  on,  as  others  are 
called  to  take  their  places,  until  the  panel  is  exhausted.  The 
objections,  whether  well  founded  or  not,  to  the  practice  of  stand- 
ing aside  jurors  are  of  no  greater  force  where  the  right  is  exer- 
cised after  the  box  is  filled  and  before  the  defendant  is  called 
upon  to  challenge  than  where  it  is  exercised  the  instant  the 
name  of  the  juror  is  called.    But  it  is  urged  that  it  was  unlaw- 
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f ul  to  call  twenty  jurors  in  the  first  instance.  True,  it  was  de- 
cided in  Com.  v.  Spink,  137  Pa.  265,  that  the  140th  section  of 
the  Act  of  April  14, 1834,  P.  L.  383,  as  amended  by  the  Act  of 
June  23,  1885,  P.  L.  138,  does  not  apply  to  criminal  cases ; 
therefore,  neither  the  commonwealth  nor  the  defendant  has  a 
right  to  demand  that  the  jury  be  called  in  the  manner  there 
prescribed.  But  does  it  follow  that  it  is  reversible  error  to 
adopt  that  mode  ?  Clearly  not,  if  neither  party  objects :  Act 
of  March  31,  1860,  P.  L.  427,  sec.  53.  And,  as  long  as  it 
remains  the  law  that  the  commonwealth  may  stand  aside  jurors 
until  the  whole  panel  is  gone  through,  it  is  impossible  to  see 
what  meritorious  objection  a  defendant  can  urge  against  the 
method  pursued  in  this  case.  It  is  distinct  advantage  to  the 
defendant  to  know  beforehand  the  jurors  who  will  take  the 
places  of  those  challenged,  and  especially  is  this  true  where 
four  challenges  have  been  made  by  the  commonwealth  and  he 
is  about  to  make  his  last  challenge.  But  whether  a  positive 
advantage  or  not,  it  is  a  mode  wliich  does  not  impair  his  right 
of  challenge  or  enlarge  in  the  slightest  degree  the  power  of  the 
commonwealth  to  exclude  jurors  from  the  jury  box  by  challeng- 
ing or  standing  aside.  Nor  does  it  conflict  with  the  provisions 
of  any  statute.  We  conclude,  that,  whilst  the  mode  pursued 
by  the  court  below  in  impaneling  the  jury  was  not  obligatory, 
it  was  not  unlawful  or  prejudicial  to  any  right  of  the  atccused. 
The  second  and  third  assignments  are  thei*efore  overruled. 

3.  In  view  of  the  testimony  given  by  the  juror  Watson  in 
his  examination  in  chief,  and  especially  that  part  of  it  in  which 
he  declared,  that  he  had  not  been  corrupted  or  influenced  by 
what  the  defendants  had  said  to  him  or  in  his  presence,  we 
cannot  say  that  the  question  put  to  him  on  cross-examination 
(fourth  assignment)  was  so  grossly  impi-oper  as  the  counsel 
for  the  defendants  claim  it  was.  It  was  well  calculated  to  te$t 
the  genuineness  of  his  assertions  as  to  his  unbiased  mental 
condition  and  was  not  intended,  so  far  as  we  can  see,  to  embar- 
rass, humiliate  or  degrade  him.  The  method  and  extent  of 
cross-examination,  especially  where  the  object  is  to  test  the 
accuracy  and  credibility  of  the  witness,  must  be  left  largely  to 
the  discretion  of  the  trial  judge,  and  unless  that  discretion  is 
plainly  abused  to  the  injury  of  the  imrty  complaining  the  ap- 
pellate court  will  not  reverse.  The  appellant  must  not  only 
Vol.  XIV — 25 
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establish  the  existence  of  an  error  in  the  proceedings  below, 
but  that  the  error  has  tended  to  his  injury.  It  is  not  sufficient 
to  show  that  an  improper  question,  either  in  form  or  substance, 
has  been  put  to  a  witness.  It  must  appeal*  that  an  answefr  was 
received  which  tended  to  injure  the  case  of  the  appellant.  This 
has  been  so  frequently  decided,  in  almost  the  exact  terms  in 
which  we  have  stated  the  rule,  as  to  render  further  discussion 
of  this  assignment  unnecessary.  We  do  not  say  that  the  ques- 
tion was  improper,  and,  even  if  it  was,  the  answer  could  not 
possibly  have  injured  the  defendants. 

4.  The  reasons  given  by  the  learned  trial  judge  for  overruling 
the  objection  to  the  question  recited  in  the  fifth  assignment  of 
error  sufficiently  vindicate  the  ruling.  It  is  unnecessary  for 
us  to  add  anything.  The  same  is  true  of  the  eighth  assignment. 
These  assignments  are  not  sustained. 

5.  J.  M.  Ralston,  a  witness  called  by  the  commonwealth  in 
the  presentation  of  its  case  in  chief,  testified  that  during  the 
trial  of  the  Hazlett  case  he  had  seen  Major  Kay,  one  of  the 
defendants  in  the  present  case,  and  f^nk  Watson,  a  juror  in 
the  Hazlett  case,  in  apparently  earnest  conversation,  and  that 
later  a  conversation  took  place  between  Kay  and  Watson  in  his 
presence  which  he  detailed.  In  rebuttal  the  commonwealth 
called  Chester  Brownlee,  who,  notwithstanding  the  defendant's 
objection,  was  permitted  to  testify,  that,  immediately  after  this 
alleged  conversation,  Ralston  came  to  him  and  said,  substan- 
tially, that  it  looked  to  him,  Ralston,  as  if  Kay  was  trying  to  in- 
fluence the  juror,  and  that  he  intended  to  tell  Mr.  Sprowls,  one 
of  the  counsel,  of  it.  The  admission  of  this  testimony  is  the 
subject  of  the  sixth  assignment  of  error. 

The  witness  Ralston  had  also  testified  for  the  commonwealth 
in  chief  to  certain  occurrences  and  conversations  he  had  over- 
heard in  which  the  defendants  were  concerned,  and  the  latter, 
whilst  admitting  some  of  them,  had  given  testimony  putting  a 
somewhat  different  coloring  upon  what  was  said  and  done  and 
tending  in  some  degree  to  contradict  Ralston's  version  of  them. 
In  rebuttal  Mr.  Sprowls  was  permitted  to  testify,  that,  on  the 
following  day,  the  witness,  Ralston,  narrated  to  him  the  facts 
to  which  he  had  testified  in  chief.  Ralston's  version,  as  testi- 
fied to  by  Mr.  Sprowls,  was  essentially  the  same  as  that  which 
he  gave  as  a  witness.     The  admission  of  this  testimony  of  Mr. 
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Sprowls  is  the  subject  of  the  seventh  assignment  of  error.    These 
two  assignments  may  be  considered  together. 

The  subject  of  the  admissibility  in  evidence  of  the  previous 
statements  of  a  witness  consonant  with  his  testimony  is  not 
free  from  difficulty ;  that  is  to  say,  it  is  not  easy  to  harmonize 
all  the  decisions  and  to  deduce  therefrom  a  single  general  rule 
governing  every  case.  Such  evidence  cannot,  as  a  general  rule, 
be  given  in  chief:  Quigley  v.  Swank,  11  Pa.  Superior  Ct.  602, 
and  eases  there  cited.  Under  what  circumstances  it  may  be 
given  in,  rebuttal  is  the  question  upon  which  counsel  disagree. 
In  Henderson  v.  Jones,  10  S.  &  R.  322,  the  broad  doctrine  was 
asserted,  that  where  the  evidence  is  offered  in  rebuttal  as  con* 
firmatory  of  what  a  witness  has  sworn,  either  where  his  credit 
is  impeached  by  attacking  his  character,  or  by  proof  of  incon- 
sistent declarations  made  by  him,  or  where  his  evidence  is 
impugned  by  contradictory  proof,  it  is  admissible.  "  The  last," 
said  Justice  Duncan,  "  I  consider  as  one  of  the  strongest  rea- 
sons for  admitting  it."  But  in  Craig  v.  Cmig,  6  R.  91,  CJhief 
Justice  Gibson  declared,  that,  though  usually  called  confirma- 
tory, these  consistent  statements  are  universally  agreed  not  to 
be  admissible  in  chief  but  only  to  rebut  other  contradictory 
statements  of  the  witness,  and  not  even  then  under  all  circum- 
stances. He  concluded  his  discussion  of  the  question  from  the 
standpoint  of  principle  as  well  as  authority  by  adopting  the 
rule  of  Mr.  Starkie  with  its  exception  (1  Starkie's  Ev.  187), 
"that  consonant  declarations  may  be  given  in  contradiction  of 
evidence  tending  to  show  that  the  testimony  at  the  bar  is  a 
fabrication  of  a  recent  date ;  and  to  show  that  the  same  state- 
ment was  made  before  its  ultimate  effect  on  the  question  try- 
ing could  have  been  foreseen."  It  is  a  significant  fact  that  he 
made  no  allusion  to  the  case  of  Henderson  v.  Jones ;  and  it  is 
plain  to  be  seen,  that  the  broad  doctrine,  there  asserted,  that 
evidence  of  consonant  statements  is  admissible  whenever  the 
testimony  of  the  'witness  has  been  contradicted,  cannot  be  re- 
conciled with  the  rule  laid  down  in  Craig  v.  Craig.  Nor  has 
it  been  re-established  by  subsequent  decisions,  as  a  careful  ex- 
amination of  the  cases  will  show.  In  Good  v.  Good,  7  W.  195, 
it  was  declared  to  be  the  better  opinion  that  such  evidence  is 
*'not  admissible  generally,  merely  because  the  credit  of  the 
witness  is  impeached,  by  showing  liis  general  chaiacter  for 
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truth  to  be  bad,  or  that  he  has  given  a  different  account  of  the 
matter  at  another  time/'  but  that  special  circumstances  may 
make  it  admissible.  The  special  circumstance  that  made  the 
evidence  admissible  in  that  case  was  that  evidence  tending  to 
show  that  the  vritness  had  an  interested  motive  had  been  ad- 
mitted for  the  avowed  purpose  of  discrediting  her.  To  rebut 
any  inference  that  she  was  influenced  by  that  motive  it  was 
held  competent  to  show  that  she  had  given  the  same  account 
of  the  matter  two  years  before  she  had  any  relation  to  the  party 
or  the  cause  that  could  have  influenced  her.  This  was  fairly 
Mrithin  the  principal  of  Craig  v.  Ci-aig.  See  also  1  Gr.  on  Ev. 
(15th  ed.)  469.  In  McKee  v.  Jones,  6  Pa.  425,  evidence  had 
been  given  of  contradictory  statements  made  by  the  witness 
without  first  interrogating  him  concerning  them.  It  was  held 
competent  in  rebuttal  to  show  that  prior  in  point  of  time  to 
either  of  the  inconsistent  declarations  the  witness  had  gfiven 
the  same  account  of  the  matter  that  he  gave  in  court  In 
Bricker  v.  Lightner,  40  Pa.  199,  the  testimony  of  the  witness 
had  l)een  assailed  upon  the  ground  of  her  mental  incompe- 
tency, therefore  it  was  held  that  evidence  of  her  prior  state- 
ments consistent  with  her  testimony  was  aclmissible  to  help 
the  jury  to  a  right  estimate  of  her  intellectual  faculties.  "  To 
reword  a  narrative  without  substantial  variation  is  indica- 
tive of  memory,  the  most  valuable  of  all  the  powers  of  the 
mind."  In  Zell  v.  Commonwealth,  94  Pa.  268,  the  evidence 
was  admitted  for  the  sole  purpose  of  showing  that  her  testimony 
was  not  a  fabrication  of  recent  date,  but  in  that  case  the  oppo- 
site party  had  attacked  her  character  for  truth  and  liad  given 
evidence  of  her  conduct  and  declarations  inconsistent  with  her 
testimony.  In  Hester  v.  Commonwealth,  85  Pa.  139,  which 
comes  as  near  as  any  of  the  reported  cases  to  sustaining  the  rul- 
ing of  the  court  below,  the  confirmatory  evidence  was  admitted 
without  objection.  Afterwards  the  defendant  attempted  to 
impeach  the  testimony  of  the  witness  by  evidence  that  the  con- 
versation narrated  by  him  could  not  have  been  heard.  The 
refusal  of  the  defendant's  motion  to  strike  out  the  testimony  of 
the  witness  was  held  not  to  be  error.  The  effect  of  the  evi- 
dence introduced  by  the  defendant,  if  believed,  would  have 
been  to  show  that  the  testimony  must  have  been  a  pure  fabrica- 
tiou.     Moreover,  the  witness  was  an  officer  in  the  jail  where 
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the  alleged  declarations  of  the  accused  were  made.  It  was  his 
duty  to  communicate  them  to  the  district  attorney  or  at  least 
to  some  one  in  authority.  His  mere  omission  to  do  so  would 
have  discredited  him  when  he  went  on  the  witness  stand  eight 
years  afterwards  to  testify  to  them.  Under  the  special  circum- 
stances of  that  case  it  was  a  material  fact  that  the  witness  had 
declared  his  knowledge  to  the  district  attorney  before  the  de- 
fendant's discharge  on  the  first  indictment.  It  is  true  Justice 
Woodward  cited  Hendei-son  v.  Jones  with  approval,  but  only 
for  the  point  actually  raised  and  necessarily  decided  in  that 
case,  namely,  that  where  a  witness  is  contradicted  and  evidence 
is  also  given  to  impeach  his  character  this  kind  of  evidence  is 
admissible.  We  do  not  think  the  case  of  Hester  v.  Common- 
wealth can  be  regarded  as  establishing  a  general  rule  that  it  is 
admissible  whenever  a  witness  has  been  contradicted.  We 
are  confirmed  in  this  conclusion  by  later  decisions  of  the  Su- 
preme Court  in  which  the  present  chief  justice  has  pointed  out 
the  very  narrow  and  exceptional  circumstances  in  which  this 
kind  of  testimony  is  admitted.  We  refer  to  Clever  v.  Hilberry, 
116  Pa.  431 ;  Crooks  v.  Bunn,  136  Pa.  368 ;  Thomas  v.  Miller, 
165  Pa.  216.  It  was  not  alleged  that  the  witness  Ralston  had 
made  inconsistent  or  contradictory  statements,  no  attempt  was 
made  to  impeach  his  general  character  for  truth,  and  no  evidence, 
direct  or  circumstantial,  was  given  tending  to  show  that  his 
statements  were  fabrications  of  recent  date,  or  that  his  testi- 
mony was  influenced  by  a  corrupt  motive,  or  that,  by  reason 
of  his  relation  to  any  of  the  parties  or  the  cause,  which  relation 
did  not  exist  when  his  prior  statements  were  made,  he  was 
unconsciously  influenced.  In  short,  none  of  the  exceptional 
circumstances  referred  to  in  the  foregoing  cases  was  shown. 
There  was,  it  is  true,  a  conflict  of  testimony ;  that  is  to  say, 
the  witness  Ralston's  version  of  the  transaction  did  not  agree 
in  all  particular  with  the  version  given  by  the  defendants  and 
the  witnesses  called  by  them.  But  we  feel  constrained  by  the 
great  weight  of  authority  to  hold  that  a  mere  conflict  of  testi- 
mony of  that  nature  is  not,  alone,  a  sufficient  reason  for  the 
admission  of  the  witness's  prior  unsworn  statements.  This 
view  is  sustained  by  the  text-books  I  have  had  an  opportunity 
to  consult:  1  Gr.  on  Ev.  (15th  ed.)  469;  1  Whart.  on  Ev. 
570 ;  2  Taylor  on  Ev.  (Bl.  ed.)  sec.  1476 ;  8  Jones  on  Ev.  872, 
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873.  Even  if  there  were  doubt  of  the  correctness  of  this  con- 
clusion as  applied  to  the  testimony  of  Mr.  Sprowls  we  think 
there  can  be  no  doubt  of  the  incompetency  of  the  testimony  of 
Chester  Brownlee.  To  admit  evidence  that  the  witness  ex- 
pressed a  belief  that  the  accused  had  attempted  to  influence 
the  juror,  without  stating  the  grounds  of  his  belief,  as  confirma- 
tory of  his  testimony  as  to  the  conversation  between  the  accused 
and  the  juror  is  going  farther  than  is  warranted  by  sound  prin- 
ciple or  by  any  Pennsylvania  decision  that  has  come  to  our 
notice. 

6.  In  saying  to  the  jury  that  the  verdict  of  the  jury  in  the 
case  in  which  the  alleged  embracery  was  practiced  was  '^  a  shock 
to  the  judicial  mind  "  we  think  the  learned  trial  judge  committed 
error.  This  significant  and  emphatic  utterance  followed  by  a 
nai'ration  of  the  proceedings  leading  up  to  the  indictment, — 
the  allegations  of  the  district  attorney  upon  the  hearing  of  the 
motion  for  i*eduction  of  bail,  the  action  and  remarks  of  the 
court  tliereon — had  a  natural  tendency  to  fix  in  the  minds  of 
the  jurors  the  impression  that  the  verdict  was  grossly  wrong. 
With  this  impression  implanted  in  their  minds  at  the  outset 
of  their  consideration  of  the  evidence  they  would  readily  credit 
the  commonwealth's  allegation  that  one  or  more  of  the  jurors 
had  been  corruptly  appixjached.  It  was  an  impression  which 
the  defendants  could  not  remove  or  even  combat  by  evidence. 
There  was  no  mode  by  which  the  jury  could  determine  from 
the  evidence  before  them  whether  or  not  that  verdict  was  war- 
ranted by  the  evidence.  They  would  naturally  take  the  state- 
ment of  the  learned  judge  as  verity,  and  consider  the  evidence 
in  the  light  of  the  significant  and  damaging  fact  imported  into 
the  case  by  his  remark.  Considerable  latitude  is  allowed  to 
trial  judges  in  this  commonwealth  in  commenting,  and  even  ex- 
pressing an  opinion,  upon  the  evidence  in  the  case.  But  it 
would  be  entirely  subversive  of  trial  by  jury  if  it  were  held  al- 
lowable, or  even  harmless  error,  for  the  court  to  introduce  into 
the  trial  of  a  criminal  case  so  important  a  fact  as  this — a  fact 
which  would  not  have  been  permissible  for  the  commonwealth 
to  prove  or  the  defendants  to  disprove.  It  was  proper  enough 
for  the  jury  to  be  informed  that  this  was  not  a  private  prose- 
cution^  but,  no  matter  how  just  the  indignation  of  the  court  at 
the  former  verdict,  it  was  error,  and  manifestly  prejudicial  to 
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the  rights  of  the  accused,  to  inform  the  jury  that  this  pros- 
ecution for  embracery  and  conspiracy  to  obstruct  the  admini- 
stration of  public  justice  grew  out  of  the  trial  of  another  case, 
the  verdict  in  which  was  so  grossly  unwarranted  as  to  be  a 
shock  to  the  mind  of  the  learned  and  impartial  judge  presiding 
at  that  trial. 

7.  Excepting  as  above  stated,  we  find  no  error  in  the  charge 
which  would  justify  a  reversal.  There  were  two  or  three  in- 
accuracies in  reciting  the  evidence  but  they  were  such  mere 
'*  slips  "  as  under  numerous  decisions  ought  to  have  been  called 
to  the  attention  of  the  judge  before  the  jury  retired :  Yerkes 
V.  Wilson,  81*  Pa.  9;  Knapp  v.  Griffin,  140  Pa.  604;  Krepps 
V.  Carlisle,  157  Pa.  358 ;  Commonwealth  v.  Preston,  188  Pa. 
429 ;  Mann  v.  Cowan,  8  Pa.  Superior  Ct.  30.  There  is  no  gen- 
eral unbending  rule  which  requires  counsel  to  interrupt  the 
court  to  correct  every  misstatement  of  law  or  fact  which  they 
may  conceive  is  being  made,  and  such  duty  will  not  be  imposed 
in  the  case  of  a  manifestly  one-sided  charge,  nor,  ordinarily,  in 
the  case  of  the  misstatement  of  pivotal  facts,  nor  when  it  is 
not  reasonably  certain  that  a  correction  of  the  mistake  would 
undo  the  injury ;  but  there  are  cases,  like  the  case  at  bar,  when 
it  may  fairly  be  said  to  be  the  duty  of  counsel  to  call  the  at- 
tention of  the  court,  at  the  conclusion  of  its  charge,  to  an  evi- 
dent mistake  in  a  statement  of  fact,  if  such  misstatement  is  to 
be  relied  on  as  error :  Taylor  v.  Burrell,  7  Pa.  Superior  Ct. 
461. 

8.  The  complaint  that  the  charge  was  onensided  is  not  sus- 
tained. The  court  gave  a  general  review  of  the  evidence  on 
the  one  side  and  the  other  which. fairly  and  adequately  pre- 
sented the  respective  contentions  of  the  parties  with  enough 
reference  to  the  items  of  evidence  to  assist  the  jury  in  recall- 
ing it  a  substantial  whole,  and  to  appreciate  its  bearing.  More 
was  not  required,  especially  as  all  of  the  points  submitted  by 
the  defendants  were  affirmed :  Commonwealth  v.  Kaiser,  184 
Pa.  498 ;  Walton  v.  Caldwell,  5  Pa.  Superior  Ct  143.  That  a 
judge  does  not  make  all  the  remarks  of  which  the  nature  of 
the  case  may  admit  is  not  invariably  ground  for  revei'sal.  If 
such  were  the  rule,  few  judgments  would  be  affirmed,  for  there 
are  few  cases  in  which  something  in  addition,  that  might  have 
been  appropriately  said,  could  not  be  suggested.    We  do  not 
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think  this  charge  comes  within  the  principles  of  the  cases  cited 
by  the  defendant's  counsel  in  support  of  these  assignments. 

9.  The  special  complaint  that  the  learned  judge  unduly 
magnified  the  offense  without  any  caution  to  the  jury  to  dis- 
tinguish between  the  enormity  of  the  offense  and  the  guilt  of 
the  accused  is  not  sustained.  This  portion  of  the  charge  not 
only  was  correct  in  point  of  law,  but  was  appropriate  and 
timely.  The  gravity  of  the  crime  charged  in  the  indictment 
could  hardly  be  overstated ;  it  certainly  was  not  in  the  present 
case,  whether  it  be  looked  at  abstractly  or  in  the  light  of  the 
evidence.  But  for  the  errors  complained  of  in  the  sixth,  sev- 
enth and  ninth  assignments,  we  would  have  no  hesitation  in 
affirming  the  judgment. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 


Delaney  v.  Becker. 

Judgment— Index— Idem  sonans—Friarity  of  lien. 

Where  there  is  no  other  means  of  notice  but  the  recoi*d,  a  prior  judgment 
creditor  will  be  postponed  in  distiibution  where  he  has  neglected  to  have 
it  entered  either  in  the  correct  name  of  the  defendant,  or  in  the  name  in 
which  he  took  and  held  title  to  the  land,  or  in  a  name  which,  though  spelled 
differently,  is  practically  identical  in  sound  with  the  sound  of  the  correct 
name  as  commonly  pronounced. 

In  the  vernacular  the  names  Baker  and  Becker  ai-e  not  the  same  in  sound, 
nor  are  they  so  nearly  so  that  it  is  a  matter  of  indiffei*ence  whether  a  judg- 
ment against  a  person  of  either  name  is  docketed  and  indexed  in  the  name 
of  Baker  or  the  name  of  Becker. 

Argued  May  10, 1900.  Appeal,  No.  153,  April  T.,  1900,  by 
Chas.  Angloch,  executor,  in  suit  of  Thomas  Delaney,  against 
George  A.  Becker,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
April  T.,  1898,  No.  122,  dismissing  exceptions  to  auditor's  re- 
port. Before  Rice,  P.  J.,  Beaveb,  Orlady,  W.  W.  Pobtbr 
and  W.  D.  Pobtbb,  JJ.    Reversed.     Opinion  by  RiCB,  P.  J. 

Exceptions  to  auditor's  report    Before  Shafeb,  J. 
It  appears  from  the  record  that  the  fund  in  court  for  distri- 
bution arose  on  the  sale  of  the  property  of  George  A.  Becker. 
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There  appeared  on  the  record  three  judgments,  the  first  judg- 
ment being  recorded  against  George  A.  Baker,  the  fourth  judg- 
ment against  George  A.  Baker,  as  were  also  the  fifth  and  sixth, 
the  second  and  third  being  registered  against  George  A.  Becker. 
The  auditor  held  that  the  first  judgment,  in  point  of  lien,  hay- 
ing been  entered  against  George  A.  Baker,  was  not  notice  to 
bona  fide  purchasers  or  creditors  of  George  A.  Becker  and  was 
not  therefore  entitled  to  share  in  distribution.  The  court  be- 
low sustained  exceptions  to  the  auditor's  report  and  permitted 
the  judgment  to  participate  in  the  distribution.  Charles  An- 
gloch,  executor,  being  the  plaintiff  in  judgment  No.  2,  appealed. 

Error  assigned  among  others  was  (3)  in  permitting  the  judg- 
ment against  George  A.  Baker  to  participate  in  the  distri- 
bution. 

Albert  N.  Hunter ^  for  appellant. — The  Christian  name  and  the 
initial  letter  of  the  surname  being  correct,  the  appearance  of  the 
remainder  of  the  surname  to  the  eye  and  its  sound  to  the  ear 
are  both  to  be  considered  and  slight  variations  of  sound  or  spell- 
ing must  be  allowed  for  by  the  searcher,  and  he  is  put  upon  in- 
quiry where  the  similarity  is  gfreat :  Bergman's  Appeal,  88  Pa. 
120. 

Where  the  Christian  names  of  the  pai*tners  of  a  firm  who  had 
given  a  judgment  signed  with  the  firm  name  were  not  set  out 
upon  the  judgment  docket  on  entry  of  the  judgment,  it  was  held 
without  effect,  as  a  lien  against  subsequent  purchasers  and  lien 
creditors  without  notice :  Smith's  Appeal,  47  Pa.  128 ;  Ridg- 
way's  Appeal,  16  Pa.  177 ;  York  Bank's  Appeal,  36  Pa.  458. 

It  is  the  duty  of  the  holders  of  judgments  to  see  that  they 
are  properly  entered  so  as  to  furnish  to  the  eye  of  purchasers 
and  subsequent  incumbrancers,  that  record  notice  which  the 
act  of  assembly  requires,  and  it  being  in  the  wrong  initial  it  is 
not  notice  to  subsequent  judgment  creditors :  Heil's  Appeal, 
40  Pa.  458. 

It  is  now  well  settled  law  and  can  hardly  be  questioned  at 
this  day  that  the  omission  of  the  middle  letter  in  a  name  on 
the  judgment  index  is  fatal  to  a  lien  as  against  bona  fide  pur- 
chasers :  Wood  V.  Reynolds,  7  W.  &  S.  406 ;  Hutchinson's  Ap- 
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peal,  92  Pa.  186  ;  Grouse  v.  Murphy,  140  Pa.  335 ;  Massey  v. 
Noon,  1  Pa.  Superior  Ct.  198. 

The  learned  court  below  was  of  the  opinion  that  the  case  at 
bar  was  ruled  by  Bergman's  Appeal,  88  Pa.  120,  rather  than 
by  Grouse  v.  Murphy.  We  suggest  that  to  hold  that  the  name 
Baker  and  Becker  come  within  the  rule  laid  down  in  Berg- 
man's Appeal  is  certainly  very  dangerous  to  the  title  examiner. 

S.  A.  Will,  for  appellee. — There  can  be  no  distinction  in  the 
duties  between  purchasers  and  judgment  creditors  as  to  search 
for  liens :  Hutchinson's  Appeal,  92  Pa.  186. 

Besides,  whoever  deals  with  a  man  on  the  credit  of  his  real 
estate  is  bound  to  know  what  appears  in  his  recorded  title : 
Grouse  v.  Murphy,  140  Pa.  335. 

The  court  below  decided  this  case  on  the  principle  idem 
sonans :  Myer  v.  Fegaly,  39  Pa.  429 ;  Gadden's  Est,  26  Pa- 
Law  Jour.  171. 

In  Siedel  v.  Bauer,  3  Penny.  448,  the  grantor  is  named  in 
the  deed  as  Jonathan  Weber  but  he  signed  his  name  as  Jona- 
than D.  Weeber.  A  search  against  Jonathan  Weber  was  held 
not  sufficient. 

Opinion  by  Rice,  P.  J.,  July  26, 1900. 

The  defendant  was  the  owner  of  two  pieces  of  real  estate. 
One  was  deeded  to  him  in  the  name  of  Adam  Baker  and  the 
other  in  the  name  of  George  A.  Becker.  Subsequently  judg- 
ments on  confessions  were  entered  against  him  and  docketed 
and  indexed  as  follows :  (1)  George  A.  Baker ;  (2)  George 
A.  Becker;  (3)  George  A.  Becker;  (4)  George  A.  Baker; 
(6)  George  A.  Baker;  (6)  George  A.  Baker,  subsequently 
changed  by  amendment  to  George  A.  Becker.  His  true  name 
is  George  A.  Becker,  but  he  was  known  in  the  conmiunity  in 
which  he  lived  by  both  names,  Baker  and  Becker.  It  does  not 
affii-matively  appear  that  the  appellant  knew  this  latter  fact  An 
execution  was  issued  on  the  third  judgment,  by  virtue  of  which 
both  pieces  of  land  were  levied  on  and  both  were  sold ;  but  the 
bid  for  the  first  mentioned  piece  not  having  been  complied 
with,  the  fund  for  distribution  was  raised,  exclusively,  by  the 
sale  of  the  land,  the  title  to  which  was  taken  in  the  name, 
George  A.  Becker. 
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The  appellant  contends  that  the  first  judgment,  though 
prior  in  date,  should  be  postponed  in  the  distribution,  because 
it  was  not  docketed  and  indexed  against  George  A.  Becker, 
the  true  name  of  the  defendant,  the  name  by  which  he  took 
title  to  the  land,  and  the  name  given  in  the  execution  and  sub- 
sequent proceedings  by  which  the  fund  was  raised.  This  was 
the  view  taken  by  the  auditor.  The  court,  however,  took  the 
view  in  a  carefully  considered  opinion,  that  the  Christian  name 
and  the  initial  letter  of  the  surname  being  correct,  the  appear- 
ance of  the  remainder  of  the  surname  to  the  eye  and  its  sound 
to  the  ear  are  both  to  be  considered,  and  slight  variations  of 
sound  or  spelling  must  be  allowed  for  by  the  searcher,  and  he 
is  put  upon  inquiry  where  the  similarity  is  great.  Accordingly, 
the  distribution  reported  by  the  auditor  was  overruled  and  the 
fund  awarded  to  the  first  judgment. 

The  question  presented  for  our  decision  is  not  complicated 
by  any  doubt  as  to  the  identity  of  the  defendant.  Both  judg- 
ments were  entered  against  the  same  person,  and,  as  against 
him,  each  was  a  valid  judgment :  York  Bank's  Appeal,  36  Pa. 
468;  Grouse  v.  Murphy,  140  Pa.  335. 

The  evidence  adduced  on  the  hearing  before  the  auditor  is 
not  printed ;  therefore,  in  the  absence  of  a  specific  finding  by 
him  or  by  the  court  below  that  the  second  judgment  creditor 
had  notice  in  some  other  way,  we  must  assume  that  he  had  no 
notice  of  the  first  judgment  except  the  constructive  notice  the 
record  of  that  judgment  gave.  As  a  general  rule  a  searcher  is  not 
bound  to  go  to  the  files  to  ascertain  from  the  confession  signed 
by  the  defendant  whether  it  is  properly  docketed :  Ridgway's 
Appeal,  15  Pa.  177;  and  even  if  he  had  taken  that  precaution 
in  the  present  instance  it  does  not  appear  that  he  could  have 
ascertained  that  the  name  George  A.  Becker,  and  not  the  name 
George  A.  Baker  as  indicated  by  the  docket,  was  signed  to  the 
confession.  The  witnesses  differed  in  opinion  as  to  whether 
the  signature  is  Baker  or  Becker,  and  neither  the  auditor  nor 
the  court  undertook  to  decide  the  question.  In  so  doubtful  a 
case  it  was  the  duty  of  the  plaintiff  in  the  judgment  to  furnish 
the  proper  information  to  enable  the  prothonotary  to  perform 
his  duty:  Act  of  April  22,  1856,  P.  L.  532,  sec.  3.  Presum- 
ably the  judgment  was  docketed  and  indexed  as  the  plaintiff 
intended  it  to  be. 
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It  is  stated  in  the  appellee's  brief  that  the  defendant  was  in 
the  habit  of  signing  his  name  "  Baker  "  as  well  as  "  Becker," 
also  that  the  appellant  is  a  German  and  presumably  knew  that 
in  German  both  names  are  pronounced  the  same.  Neither  of 
these  facts  has  been  found  by  the  auditor  or  the  court  below ; 
therefore  the  allegation  must  be  disregarded. 

It  is  suggested  further,  and  this  was  practically  conceded 
in  the  argument,  that  the  defendant  is  a  German,  and  that 
amongst  native  bom  Germans  or  pereons  of  German  extraction 
the  name  Becker  has  the  sound  of  Baker.  This  latter  fact  may 
be  known  to  Germans  and  to  persons  familiar  with  that  lan- 
guage, but  it  is  not  a  matter  of  common  knowledge  except,  per- 
haps, in  what  are  known  as  the  Gei-man  counties.  Baker  is 
an  English  name  and  is  pronounced  by  the  generality  of  people 
as  it  is  spelt.  Many  of  those  who  began  with  it  in  learning  to 
spell  words  of  two  syllables  would  find  it  difficult  to  believe,  after 
this  lapse  of  time,  that  there  are  two  ways  of  spelling  Baker.  Cer- 
tainly it  cannot  be,  that,  if  the  defendant  in  a  judgment  is  a  Ger- 
man or  a  person  of  German  extraction,  a  dififerent  rule  applies, 
than  applies  to  the  case  of  a  judgment  against  a  defendant  of 
English  or  American  parentage  or  extraction.  This  is  not  the 
doctrine  of  the  case  of  Myer  v.  Fegaly,  39  Pa.  429,  nor,  as  we 
shall  presently  attempt  to  show,  of  Bergman's  Appeal,  88  Pa. 
120.  In  the  first  cited  case  the  defendant's  name  as  he  spelt  it  was 
Bubb,  but- in  the  judgment  docket  it  was  written  Bobb.  The 
principle  of  idem  sonans  was  held  to  apply,  because,  according 
to  the  German  mode  of  pronunciation  prevailing  in  Lancaster 
county,  the  two  names  although  slightly  variant  in  spelling 
were  precisely  the  same  in  sound.  The  underlying  principle 
of  that  decision  \s  found  in  this  excerpt  from  the  opinion  of 
Chief  Justice  Lowrie  :  "  Even  the  language  of  a  people,  us- 
ually the  most  universal  of  its  customs,  is  subject  to  local  dif- 
ferences, which  must  be  respected  in  the  ascertainment  of  rights. 
The  language  spoken  in  some  of  the  old  German  parts  of  this 
state,  is  a  special  custom  of  this  sort."  Whether  or  not  this  is 
a  principle  of  general  application,  it  certainly  does  not  apply 
here ;  for  it  is  not  a  proven  fact,  nor  a  matter  of  which  the 
courts  have  judicial  knowledge,  that,  in  the  common  speech  of 
the  people  of  Allegheny  county,  the  names  Baker  and  Becker 
have  the  same  pronunciation.      For  a  further  discussion  of 
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Myer  v.  Fegaly  and  an  authoritative  statement  of  the  precise 
point  ruled  by  it,  we  refer  to  the  opinion  of  the  late  Justice 
Williams  in  Grouse  v.  Murphy,  140  Pa.  335. 

We  have  sought  by  these  preliminary  observations  to  show 
that  the  case  is  simple  m  the  sense  that  it  is  free  of  complications. 
It  is  a  pure  question  of  law  and  must  be  decided  on  general  prin- 
ciples. Baker  is  an  English  name.  In  the  vernacular  the  names 
Baker  and  Becker  are  not  the  same  in  sound.  Are  they  so  nearly 
so,  that  it  is  a  matter  of  indifference  whether  a  judgment  against 
a  person  of  either  name  is  docketed  and  indexed  in  the  name  of 
Baker  or  the  name  of  Becker?  If  this  be  the  law,  then,  al- 
though the  recorded  title  to  the  land  was  in  the  name  of  George 
A.  Becker,  the  owner's  true  name,  purchasers  and  creditors  of 
George  A.  Becker  were  bound,  if  they  wished  to  protect  them- 
selves before  buying  or  giving  credit,  to  search  the  judgment 
dockets  for  liens  against  George  A.  Baker  as  well  as  against 
George  A.  Becker.  The  principle  invoked  would  apply  in  in- 
numerable cases,  as  for  example,  to  the  names  Hakes  and  Hicks, 
Cole  and  Cull,  Daley  and  Dilley,  Gates  and  Getz,  Barr  and 
Burr,  Barry  and  Berry,  Hall  and  Hal6,  Lewis  and  Luce,  Bates 
and  Betts,  Taylor  and  Teller,  and  so  on  indefinitely. 

The  general  rule  of  idem  sonans  has  been  accurately  and 
clearly  stated  to  be  "  that  absolute  accuracy  in  spelling  names 
is  not  i-equired  in  legal  documents  or  proceedings,  either  civil 
or  cruninal ;  that  if  the  name  as  spelled  in  the  document  though 
different  from  the  correct  spelling  thereof,  conveys  to  the  ear 
when  pronounced  according  to  commonly  accepted  methods,  a 
sound  practically  identical  with  the  sound  of  the  correct  name 
as  commonly  pronounced,  the  name  as  thus  given  is  a  suflBcient 
designation  of  the  individual  referred  to,  and  no  advantage  can 
be  taken  of  the  clerical  error :  "  16  Am.  &  Eng.  Ency.  of  Law, 
122.  In  the  practical  application  of  the  rule,  greater  strictness 
ought  to  be  observed  where  the  question  of  constructive  notice 
to  purchasers  and  creditoi'S  is  involved,  than  where  the  ques- 
tion is  as  to  identity  of  a  peraon  named  in  pleadings.  It  is  cer- 
tainly not  too  strict  a  constiniction  to  hold  that  one  test  is 
whether  or  not  the  attentive  ear  finds  diflBculty  in  distinguish- 
ing the  two  names  when  pronounced.  If  not,  and  the  similarity 
in  the  forms  of  the  names  when  written,  the  appearance  to  the 
eye,  is  not  such  that  an  ordinaiy  pei'sou  looking  for  one,  would 
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have  his  attention  naturally  attracted  to,  and  arrested,  by  the 
other,  we  do  not  think  it  can  be  safely  held  that  the  prior  judg- 
ment creditor  has  done  his  full  duty  by  having  his  judgment 
docketed  and  indexed  in  the  incorrect  name.  When  once  the 
rule  is  departed  from,  that  there  must  be  such  correspondence 
as  above  indicated  between  the  name  given  in  the  docket  and 
the  name  in  which  the  defendant  has  taken  and  recorded  his 
title,  this  being  his  true  name,  it  will  be  diflScult,  nay  impossible, 
for  the  searcher  to  determine  what  degree  of  variation  in  sound 
or  in  spelling  the  courts  will  regard  as  material.  To  say  to  him 
that  if  the  variation  is  slight  and  the  similarity  great  he  is  affected 
with  notice,  is  to  leave  him  to  speculation  as  to  what  the  court  will 
be  likely  to  decide  as  each  surname  having  resemblance  to  any 
other  comes  up  for  adjudication.  Rather  than  leave  this  uncer- 
tainty, it  would  seem  preferable  to  hold,  that,  the  Christian  name 
and  the  initial  letter  of  the  surname  being  correct,  the  substitu- 
tion of  one  vowel  for  another  in  the  second  letter  of  the  surname 
is  immaterial,  although  this  may  make  a  difference  in  sound  easily 
distinguishable  by  the  ordinary  person  giving  ordinary  atten- 
tion. This  rule  would  add  greatly  to  the  labor  and  care  of  the 
searcher,  but  it  would  have  the  merit  of  being  to  him  a  certain 
guide.  Wliatever  may  be  the  rule  deducible  from  the  decision 
in  Bergmann's  Appeal,  certainly  Mr.  Justice  Mebgub  who  de- 
livered the  opinion  of  the  court  did  not  state  it  so  broadly.  He 
said :  "  We  cannot,  however,  consent  that  a  difference  in  the 
signification  of  names  in  their  original  language,  shall  control 
the  question  now  presented.  In  a  search  for  liens,  the  appear- 
ance of  the  name  to  the  eye,  and  its  sound  to  the  ear,  are  more 
important.  The  initial  letter  of  the  name  being  undoubted, 
allowances  must  be  made  for  slight  differences  in  spelling. 
When,  iis  here,  the  two  names  are  Hackman  and  Heckman,  the 
difference  is  so  little,  it  should  put  one  interested  on  inquiry. 
That  inquiry  thereupon  became  a  duty.  Slight  investigation 
would  have  disclosed  the  fact  to  the  appellees  that  Hackman 
and  Heckman  were  one  and  the  same  person,  and  that  the  ap- 
pellant had  a  prior  Uen."  This,  then,  is  an  exception  to  the 
general  rule,  heretofore  stated,  that  a  subsequent  purchaser  or 
judgment  creditor  is  not  bound  to  look  beyond  the  judgment 
docket.  In  that  case,  as  Justice  Mebgub  was  careful  to  state, 
the  judgment  note  upon  which  judgment  was  entered  was 
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signed  with  the  defendant's  correct  name  Heinrich  Hackman, 
but  the  prothonotary  by  mistake  entered  it  on  the  docket  as 
Heckman.  A  ^^  slight  investigation/'  an  examination  of  the 
judgment  note,  would  have  disclosed  to  the  subsequent  judg- 
ment creditor  that  the  judgment  was  confessed  by  a  man  of 
precisely  the  same  name  as  the  man  with  whom  he  was  dealing. 
We  cannot  agi*ee  that  the  resemblance  to  the  eye  and  to  the  ear 
between  the  names  Baker  and  Becker  is  as  great  as  the  resem- 
blance between  the  names  Hackman  and  Heckman.  The  letter 
*'  c  "  in  Becker  adds  nothing  to  distinguish  it  from  Baker  in 
sound.  But  the  index  is  addressed  to  the  eye  and  in  the  appear- 
ance to  the  eye  the  letter  "  c  "  aids  materially  in  distinguishing 
the  two  names.  In  looking  for  one,  it  is  by  no  means  certain  that 
a  careful  searcher  would  see  the  other.  Granting  however,  that 
it  was  the  duty  of  the  appellee  in  the  present  case  to  make  the 
same  investigation  it  has  not  been  shown  that  he  would  have 
got  the  same  information.  Moreover  it  does  not  appear  in 
the  report  of  the  Bergmann  case,  as  it  does  in  this  case,  in 
what  name  the  defendant's  recorded  title  stood  at  the  time 
the  liens  werg"  entered.  This  is  a  fact  of  great  importance  in 
determining  disputes  of  this  kind,  as  is  clearly  pointed  out  in 
Grouse  v.  Murphy.  It  appeared  in  that  case,  that  Murphy, 
in  the  transaction  of  his  business,  used  his  name  in  various 
forms,  but  Daniel  J.  Murphy  was  his  full  name,  his  recorded 
deed  for  the  land  in  question  was  in  that  name,  and  there  was 
nothing  on  the  face  of  the  title  to  lead  a  prudent  purchaser  or 
judgment  creditor  to  inquire  further  as  to  the  name  commonly 
used  by  him.  (See  Butts  v.  Cruttenden,  post,  p.  449.)  It 
was  held  that  a  purchaser  was  not  affected  with  notice  of  a 
prior  judgment  entered  on  a  judgment  note  signed  by  the  de- 
fendant with  the  name  Daniel  Murphy  and  so  docketed  and 
indexed.  Speaking  of  the  respective  duties  of  the  judgment 
creditor  and  the  purchaser,  the  court  said:  "Murphy's  title 
was  on  record.  Whoever  dealt  with  him  on  the  credit  of  his 
real  estate  was  bound  to  know  what  appeared  in  his  recorded 
title.  It  was  as  much  the  duty  of  one  who  was  about  to  trust 
him  with  money  or  goods,  because  of  his  ownership  of  land,  to 
know  how  and  by  what  name  he  held  it,  as  it  was  the  duty  of 
one  about  to  purchase  the  land  to  make  the  same  inquiries.  If 
the  creditor  neglected  his,  he  must  lose.     Because  the  creditor 
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« 

in  this  case  did  neglect  to  examine  the  record,  he  has  a  note 
signed  with  only  part  of  the  maker  s  name,  on  which  judgment 
has  been  entered.  With  no  notice  of  the  habit  of  his  vendor 
to  sign  notes  in  several  different  ways,"  (if  the  appellant  here 
had  such  notice  it  does  not  appear),  ^^and  with  no  means 
of  notice  of  liens  but  the  record,  the  purchaser  examined,  ex- 
hausted the  means  of  knowledge  within  his  reach,  and,  finding 
no  lien  against  Daniel  J.  Murphy,  or  D.  J.  Murphy,  settled  with 
his  vendor,  and  took  his  deed.  If  one  of  these  parties  must 
loose,  in  good  conscience  it  should  be  he  whose  neglect  to  avail 
himself  of  the  information  which  the  record  could  have  given 
him,  made  the  loss  by  one  or  the  other  inevitable."  These  re- 
marks are  instructive,  and  more  to  the  point,  are  applicable 
here.  Upon  the  same  equitable  principle  the  appellee's  judg- 
ment should  be  postponed,  because  he  neglected  to  have  it  en- 
tered either  in  the  correct  name  of  the  defendant,  or  in  the 
name  in  which  he  took  and  held  title  to  the  land,  or  in  a  name, 
which,  though  spelled  differently,  is  practically  identical  in 
sound  with  the  sound  of  the  correct  name  as  commonly  pro- 
nounced. 

The  decree  is  reversed  at  the  costs  of  the  appellee,  and  the 
record  is  remitted  to  the  court  below  with  directions  to  make 
distribution  in  accordance  with  the  first  report  of  the  auditor. 


Erie  t).  Paskett. 

Ordinance  creating  coniracls— Repeal  of  as  affecting  vested  interests. 

The  authorized  body  of  a  municipal  C4>rporation,  acting  within  the  scope 
of  its  powers,  may  bind  it  by  an  ordinance  which,  in  favor  of  private  per- 
sons interested  therein,  may,  if  so  intended,  operate  as  a  contract,  and  a 
lepeal  of  a  valid  ordinance  of  this  nature,  and  intended  to  operate  as  a 
contmct,  cannot  operate  i*etrospectively  to  impair  private  rights  vested 
under  it. 

Argued  May  22, 1900.  Appeal,  No.  114,  April  T.,  1900,  by 
plaintiff,  in  suit  of  City  of  Erie  against  Thomas  Paskett,  from 
judgment  of  C.  P.  Erie  Co.,  May  T.,  1899,  No.  207,  in  favor 
of  defendant  on  case  stated.     Before  Rice,  P.  J.,  Bsavbb, 
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Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.    Affirmed. 
Opinion  by  Rice,  P.  J. 

Case  stated.  Before  Lindsey,  P.  J.,  of  the  37th  judicial 
district,  specially  presiding. 

It  appears  from  the  case  stated  that  the  question  for  deter- 
mination was  as  to  whether  defendant  was  entitled  to  certain 
rebate  of  taxes  amounting  to  818.84  for  year,  1897  and  $13.47 
for  the  year  1898,  as  against  the  cost  of  street  pavement,  by  virtue 
of  the  provisions  of  Uie  ordinance  of  April  1, 1880,  repealed  by 
ordinance  of  September  16, 1895,  after  the  paving  of  the  street 
had  been  directed  to  be  made  but  prior  to  the  actual  execution 
of  the  contract  for  the  paving. 

The  court  below  entered  judgment  for  defendant,  filing  the 
following  opinion : 

There  is  no  substantial  difference  between  this  case  and  Erie 
V.  Griswold,  5  Pa.  Superior  Ct.  132.  In  that  case  all  the  proceed- 
ings and  the  paving  of  the  street  was  before  the  passage  of  the 
ordinance  repealing  the  rebate  ordinance  of  April  1,  1880.  In 
this  case  the  contract  for  the  work  of  paving  was  not  signed 
and  certified  by  the  controller  till  after  the  repealing  ordinance 
took  effect.  The  proceedings  began  in  this  case  by  a  petition 
by  the  owners  of  property  fronting  on  the  street  paved  the 
same  as  in  the  Griswold  case,  and  all  the  proceedings  were 
the  same  with  the  single  exception  mentioned  above.  [We 
think  the  signing  of  the  contmct  to  pave  and  certificate  of  the 
controller  were  but  the  carrying  out  of  the  contract  completed 
between  the  city  and  the  defendant  before  the  repeal  of  the 
rebate  ordinance  and  the  case  is  clearly  within  the  city  of  Erie 
V.  Griswold,  supra. 

It  is  therefore  ordered  that  judgment  be  entered  for  the 
defendant  with  costs  as  provided  by  the  case  stated.]  [1] 

Judgment  for  defendant.    Plaintiff  appealed. 

Hrror  asttigned  was  in  directing  judgment  for  defendant  on 
the  case  stated,  reciting  portion  of  decree. 

Wm.   G.   Crosby^  city  solicitor,  for  appellant. — This  case 
comes  within  the  facts  and  reason  in  the  case  of  Erie  v.  Carey, 
12  Pa.  Superior  Ct.  584. 
Vol.  XIV— 26 
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Charles  Heydrick^  for  appellee. — The  repealing  ordinance  was 
subsequent  to  the  paying  ordinance  in  this  case  by  several 
months. 

The  case  is  ruled  by  Erie  v.  Griswold,  6  Pa.  Superior  Ct 
182,  affirmed  in  184  Pa.  436. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

The  manifest  distinction  between  this  case  and  Erie  v.  Carey, 
12  Pa.  Superior  Ct.  584,  is  that  in  the  latter  case  the  so-call^ 
repealing  ordinance  and  the  paving  ordinance  then  under  con- 
sideration were,  in  effect,  parts  of  a  single  ordinance,  whilst  in 
the  present  case  the  city  seeks  to  give  to  the  repealing  ordinance 
the  retroactive  effect  of  depriving  property  owners  of  the  right 
to  abatement  which  the  paving  ordinance,  adopted  some  months 
before  the  adoption  of  the  repealing  ordinance,  gave  them. 
But  in  Erie  v.  Griswold,  5  Pa.  Superior  Ct.  182 ;  184  Pa.  435, 
it  was  held  that  the  authorized  body  of  a  municipal  corporation, 
acting  within  the  scope  of  its  powers,  may  bind  it  by  an  ordi- 
nance which,  in  favor  of  private  persons  interested  therein,  may, 
if  so  intended,  operate  as  a  contract,  and  that  a  repeal  of  a  valid 
ordinance  of  this  nature,  and  intended  to  operate  as  a  contract, 
cannot  operate  retrospectively  to  impair  private  rights  vested 
under  it.  Applying  this  principle,  it  was  held  that  the  re- 
pealing ordinance  in  question  was  not  effective  to  deprive  abut- 
ters of  the  right  to  abatement  which  the  previously  adopted  pav- 
ing ordinace  gave  them.  The  fact,  which  alone  distinguishes 
the  case  at  bar  from  the  Griswold  case,  that  in  the  case  at  bar 
the  contract  for  the  paving  had  not  been  let  prior  to  the  adop- 
tion of  the  so-called  repealing  ordinance,  cannot  affect  the  de- 
cision. The  case  \&  ruled  in  principle  by  Erie  v.  Griswold,  not 
by  Erie  v.  Carey. 

The  judgment  is  affirmed. 
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Franklin  Street. 

Boad  law^Widening  sfyreet^DiacorUinuance— Measure  ofdamage$, 

Plroceedings  relative  to  the  widening  of  a  street  in  the  city  of  Philadel- 
phia  may  be  abandoned  by  the  city  after  the  appointment  of  viewers  and 
the  filing  of  a  bond  by  the  city  and  notice  given  to  property  owners  to  re- 
move buildings,  etc.,  allowance  being  made  to  the  abutting  property  owi)- 
ers  for  all  actual  losses  and  expenses  incident  to  the  proceedings  taken  by 
the  city. 

A  notice  to  property  owners  to  remove  buildings  within  ten  days  is  not 
such  act  of  dominion  over  the  property  as  amounted  to  a  taking. 

As  the  repeal  of  the  ordinance  for  widening  the  street  left  the  property 
owner  in  the  same  situation  he  was  in  before  it  was  passed,  it  follows  that 
the  revocation  of  the  action  by  the  board  of  surveys  in  designating  the 
street  on  the  city  plan  as  of  the  width  proposed  by  the  widening  ordinance, 
is  not  an  equitable  condition  precedent  to  the  right  of  the  city  to  be  re- 
lieved from  liability  as  for  an  absolute  and  permanent  taking,  appropria- 
tion and  occupancy  of  the  land  for  street  purposes. 

Argued  Dec.  14,  1899.  Appeal,  No.  176,  Oct.  Sess.,  1899, 
by  John  Meighan,  in  the  matter  of  the  widening  of  Franklin 
street  from  Germantown  avenue  to  Emlen  street,  from  decree 
of  Q.  S.  Phila.  Co.,  dismissing  exceptions  to  and  confirming  sec- 
ond report  of  the  jury  of  view.  Before  Rice,  P.  J.,  Beaver, 
Oblady,  W.  W.  Pokteb,  W.  D.  Porteb  and  Beebbb,  JJ. 
Affirmed.  Opinion  by  Rice,  P.  J.  W.  W.  Pobteb,  J.,  dis- 
sents. 

Exceptions  to  report  of  road  jury.    Before  Wiltbank,  J. 

It  appears  from  the  record  that  the  jury  appointed  to  assess 
damages  or  benefits  in  the  case  at  bar  repoi-ted  that  after  a  care- 
ful consideration  of  the  premises  in  question  and  the  testimony 
submitted,  the  foUovring  damages  for  widening  of  Franklin 
street  to  a  further  width  of  five  feet  on  the  south-east  side  of 
said  street,  extending  from  Germantown  avenue  to  Emlen  street, 
were  assessed  awarding  to  John  Meighan,  the  appellant,  among 
others,  the  sum  of  $4,500.  The  jury  assessed  no  benefits  and 
found  the  following  facts  in  connection  with  this  street  open- 
ing: 

That  on  December  20,  1892,  an  ordinance  was  passed  pro- 
viding that  the  department  of  public  work?  b§  authpriz^^  tQ 


Digitized  by 


Google 


40i  FRANKLFN  STREET. 

Statement  of  Facts.  [14  Pa.  Superior  Ct. 

revise  the  lines  and  grades  of  plan,  No.  185,  in  the  twenty- 
second  ward.  Franklin  street,  from  Germantown  avenue  to 
Green  streets,  which  includes  the  limits  in  the  above  case,  is 
all  upon  plan  No.  185. 

On  May  28, 1894,  in  accordance  with  the  authority  thus  given, 
the  board  of  surveyors  revised  the  line  of  Franklin  street  by 
widening  it  five  feet  on  each  side  from  Germantown  avenue 
to  Green  street  The  ordinance  authorizing  the  opening  of  the 
street  was  passed  on  December  16,  1896. 

On  January  8, 1897,  notices  were  issued  from  the  bureau  of 
highways  and  served  upon  all  the  property  owners  on  the  line 
of  the  proposed  improvement. 

The  court  ordered  that  the  city  of  Philadelphia  have  leave 
to  file  a  bond  in  the  sum  of  $2,000  to  secure  the  damages  caused 
by  the  opening  of  said  street,  which  decree  was  unappealed  from 
and  unreversed.  That  the  bond  provided  for  by  this  decree 
was  duly  approved  and  filed  and  remains  a  record  in  the  court. 

Shortly  thereafter  the  city  advertised  for  bids  to  tear  down 
the  buildings  upon  the  line  of  said  improvement,  and  bids  were 
received  and  scheduled,  but  no  contract  was  awarded,  because 
the  appropriation  for  that  kind  of  work  had  been  exhausted. 
The  result  of  the  action  aforesaid  was  to  cause  the  tenants  to 
vacate  the  properties  above  mentioned. 

That  subsequently  the  city  passed  an  ordinance  repealing  so 
much  of  the  ordinance  approved  December  16, 1896  (Ordinance 
276),  as  authorized  the  opening  of  Franklin  street  on  the  south- 
east side  from  Germantown  avenue  to  Emlen  street. 

No  actual  phjrsical  work  has  been  done  by  the  city  of  Phila- 
delphia along  the  line  of  the  proposed  improvement,  and  all 
other  proceedings  in  the  matter  have  ceased,  though  the  street 
still  continues  as  plotted  upon  the  city  plan  as  of  the  increased 
width.  The  repealing  ordinance  was  passed  before  the  jury 
had  heard  all  the  testimony  or  reached  any  conclusion,  but  a 
large  part  of  the  testimony  had,  in  fact,  been  heard,  and  claim- 
ants had  been  put  to  considerable  expense.  Pending  the  pro- 
ceedings, and  after  the  ordinance  of  November  12, 1897  (Or- 
dinance 261),  the  city  filed  a  petition  for  leave  to  discontinue. 
An  answer  was  filed  thereto,  and  after  hearing,  the  petition 
was  dismissed  by  the  court 

Under  these  circumstances  the  jury  have  considered  that  it 
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was  too  late  for  the  city  of  Philadelphia  to  discontinue  proceed- 
ings in  regard  to  the  widening  of  the  street  which  it  had  orig- 
inally negotiated,  and  the  assessment  of  damages  above  given 
is,  therefore,  the  difference  between  the  value  of  the  property 
before  Franklin  street  was  widened  on  the  southeast  side  to  a 
further  width  of  five  feet,  and  the  value  of  the  property  consid- 
ered afterwards  as  if  such  widening  had  actually  taken  place. 

Certain  exceptions  to  this  report  were  aflSrmed  and  the  re- 
port was  referred  back  to  the  jury  to  ascertain  and  report  what 
damages,  if  any,  were  suffered  by  claimants  in  these  proceed- 
ings and  their  abandonment  The  jury  filed  a  subsequent  re- 
port in  conformity  with  this  decree  of  the  court,  awarding  to 
John  Meighan,  among  others,  #1,239.70,  to  cover  loss  of  rent  on 
the  properties,  expert  witness  fees,  counsel  fee  and  costs. 

The  jury  further  found  in  a  second  report  as  follows : 

The  jury  reaffirm  the  findings  of  fact  set  out  in  their  original 
report,  and  hereby  make  them  a  part  of  this  report,  and  add 
thereto  that  the  board  of  surveyors  have  by  resolution  refused 
to  approve  the  ordinance  to  reduce  the  width  of  Franklin  street, 
and  retain  it  upon  the  city  plans  of  the  full  width  of  sixty  feet, 
notwithstanding  the  repealing  ordinance  of  November  12, 1897, 
set  out  in  full  in  said  prior  repoi-t. 

They  furtlier  say  that  the  awards  as  made  in  the  present  re- 
port are  made  upon  the  basis  that  claimants  are  not  entitled  to 
recover  as  for  a  taking  of  a  part  of  their  land,  but  only  for  their 
loss  because  of  the  proceedings  to  take  thereafter  abandoned. 
If  entitled  to  recover  as  for  a  taking  they  are  entitled  to  the  sums 
set  out  in  the  first  report  with  interest  thereon  from  May  24, 
1898,  the  date  of  filing  said  report,  in  accordance  with  the  de- 
cisions in  Phila.  v.  Dyer,  41  Pa.  463,  and  Haley  v.  Phila.,  28 
Leg.  Int.  181. 

Exceptions  to  the  second  report  of  the  jury  were  dismissed 
and  John  Meighan  appealed. 

Errors  assigned  among  others  were  (2)  in  dismissing  appel- 
lant's second  exception  to  the  second  report  of  the  jury  of  view, 
which  exception  is  as  follows :  "  2.  Because  the  jury  erred  in 
not  awarding  to  exceptant  the  sum  of  $4,500,  with  intei*eat 
from  May  24,  1898."  (3)  In  dismissing  the  appellant's  third 
exception  to  the  second  report  of  the  jury  of  view,  which  ex- 
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ception  is  as  follows :  "  3.  Because  the  jury  erred  in  making 
their  award  to  exceptant  upon  the  basis  that  claimants  are  not 
entitled  to  recover  as  for  a  taking  of  a  part  of  their  land,  but 
only  for  their  loss  because  of  the  proceedings  to  take  thereaf- 
ter abandoned." 

Alex.  Simpson^  Jr.,  for  appellant. — Two  matters,  peculiar  to 
the  city  of  Philadelphia,  are  to  be  steadily  borne  in  mind  in 
considering  this  appeal : 

1.  By  section  8  of  the  Act  of  December  27, 1871,  P.  L.  (1872) 
1390,  if  a  street  is  plotted  on  the  city  plans  of  a  certain  width, 
and  the  owner  thereafter  builds  on  any  portion  of  that  width, 
he  can  recover  no  damages  therefor,  though  entirely  ignorant 
of  the  plotting,  nor  can  he  recover  damages  though  thus  deprived 
of  the  beneficial  use  of  his  property,  until  the  phjrsical  opening, 
which  may,  in  fact,  never  take  place :  In  re  Plan  166, 148  Pa. 
414,  428. 

2.  Under  the  acts  of  assembly  applicable  to  this  city,  coun- 
cils are  powerless  to  put  streets  upon  or  to  take  them  off  the 
city  plans ;  they  can  only  authorize  the  board  of  surveys  so  to 
do,  and  the  latter  are  not  bound  to  obey :  Act  of  June  6, 1871, 
P.  L.  1358 ;  In  re  Arch  Street,  10  Phila.  117. 

In  the  present  proceedings,  therefore,  entirely  aside  from  the 
general  rule  hereinafter  to  be  considered  under  the  circum- 
stances peculiar  to  this  city,  the  action  of  the  court  below  is 
inequitable,  depriving  appellant,  as  it  does,  of  the  use  of  his 
property  by  the  action  of  councils  alone,  with  which  action  the 
board  of  surveys  expressly  refuses  to  concur. 

Coming,  then,  to  the  consideration  of  the  present  case,  we 
find  the  facts  fully  found  in  the  jury's  reports,  and  they  may 
be  briefly  summarized  thus  : 

The  board  of  surveys,  under  authority  of  councils,  places 
the  street  on  the  city  plan  of  the  increased  width. 

Councils  dii'ect  its  opening  of  the  increased  width  after  three 
months'  notice  to  the  owners. 

The  usual  three  montlis'  notice  is  given  as  directed. 

A  rule  is  taken  to  show  cause  why  the  street  should  not  be 
immediately  opened  on  giving  bond. 

The  court  by  its  decree  directs  the  immediate  opening  on  fil- 
ing the  bond. 
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The  bond  is  filed. 

A  jury  is  appointed  to  assess  the  damages. 

The  city  notifies  the  owners  to  tear  down  their  houses. 

She  advertises  for  bids  for  tearing  them  down. 

By  reason  thereof  the  tenants  are  driven  out,  and  the  prop- 
erty becomes  idle. 

The  city  repeals  the  ordinance  requiring  the  opening,  but 
does  not  disturb  the  ordinance  directing  the  placing  of  the 
street  on  the  plan  as  of  the  increased  width,  and  the  board  of 
surveys,  by  affirmative  action,  retain  the  street  on  the  plan  as 
of  the  inci'eased  width. 

The  city  asks  leave  to  discontinue  the  proceedings,  and  the 
leave  is  refused. 

And  yet  by  the  action  of  the  court  below  she  is  held  liable 
not  as  for  a  taking,  but  as  for  a  damage  suffered  without  tak- 
ing. 

Under  the  admitted  facts  found  and  above  stated,  it  seems 
dear  that  the  city  had  gone  too  far  to  recede  without  appellant's 
consent. 

Unquestionably  in  the  case  of  a  railroad  company  the  entry 
of  a  bond  divests  the  owner's  title :  Fries  v.  R.  R.  Co.,  86  Pa. 
78 ;  Hoffman's  Appeal,  118  Pa.  512 ;  Fischer  v.  R.  R.  Co.,  175 
Pa.  554,  and  the  railroad  cannot  discontinue  the  proceedings, 
but  must  pay,  even  though  it  changes  its  route,  and  has  no  use 
for  the  land :  Beale  v.  Penna.  R.  Co.,  86  Pa.  509. 

Authorities  can  be  found,  as  Waynesboro  School  District's 
Case,  1  Pa.  C.  C.  422,  affirmed  in  Funk  v.  School  Dist.,  18  W. 
N.  G.  447,  which  seem  upon  a  casual  reading  to  hold  that  a 
municipality  has  greater  leeway,  but  the  real  rule,  which  is  more 
consonant  with  reason,  is  gfiven  by  Judge  Noyes  quoted  in  the 
report  in  Wood  v.  Hospital,  164  Pa.  159. 

In  Funk's  Admrs.  v.  Waynesboro  School  Dist.,  supra,  it  was 
distinctly  found  that  the  school  districts'  acts  "  did  not  interfei-e 
with  the  possession  of  the  owner." 

Where,  however,  that  possession  has  been  disturbed,  though 
in  a  seemingly  trivial  manner,  there  can  be  no  discontinuance : 
Wood  V.  State  Hospital,  164  Pa.  159. 

Moreover,  applying  the  test  stated  in  that  opinion,  the  case 
is  with  the  appellant,  for  under  section  7  of  the  Act  of  April  21, 
1855,  P.  L.  264,  an  ordinance  to  open,  followed  by  the  three 
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montlis'  notice,  just  as  here  given,  makes  the  city  of  Phila- 
delphia liable,  though  there  has  been  no  actual  opening :  Phila. 
V.  Dickson,  38  Pa.  247 ;  Phila,  v.  Dyer,  41  Pa.  463. 

It  is  not  to  be  forgotton  that  the  right  to  abandon,  given  by 
the  Act  of  May  16, 1891,  P.  L.  75,  has  no  relevancy  to  these 
proceedings.  That  act  does  not  apply  to  Philadelphia :  Ortho- 
dox Street,  1  Pa.  Dist.  Rep.  37 ;  Melon  Street,  1  Pa.  Superior 
Ct.  63, 

The  lapse  of  time,  the  entry  of  the  bond,  the  steps  taken  re- 
sulting in  our  tenants  being  driven  out,  and  the  decree  of  the 
court  of  February  6, 1897,  alike  require  that  this  decree  should 
be  reversed,  and  under  the  authority  conferred  by  the  Act  of 
May  20,  1891,  P.  L.  101,  the  first  report  of  the  jury  should  be 
confirmed  and  the  city  directed  to  pay  the  damages  thereby  and 
by  the  second  report  also  found,  with  inteicest  from  May  24, 
1898,  the  date  of  filing  that  report. 

Chester  N.  Farr^  Jr,y  assistant  city  solicitor,  with  him  John  L. 
Kinsey^  city  solicitor,  for  appellee. —  Municipal  corporations 
may  at  any  time  before  taking  possession  of  the  property  under 
completed  proceedings,  or  before  the  final  confirmation,  recede 
from  or  discontinue  the  proceedings  they  have  instituted :  Dil- 
lon on  Municipal  Corporations,  sec.  608. 

This  view  is  supported  by  text  writers  generally,  (see  Lewis 
on  Eminent  Domain,  sec.  655,  Mills  on  Eminent  Domain, 
sees.  311-313,  and  Elliott  on  Roads  and  Streets,  p.  210),  and  has 
been  constantly  cited  with  approval  in  cases  in  this  state :  Wood 
V.  Hospital,  164  Pa.  159 ;  Funk's  Admrs.  v.  School  Dist.,  18  W. 
N.  C.  447 ;  Pittsburg  City  District,  2  W.  &  S.  320. 

It  is  apparent  from  an  examination  of  the  cases  in  this  state 
that  the  divestiture  of  the  owner's  title  from  which  arises  his 
right  to  claim  damages  is  not  in  itself  a  bar  to  the  corporation's 
discontinuance  of  all  proceedings  at  a  subsequent  stage :  Funk's 
Admrs.  v.  School  Dist.,  supra ;  Moravian  Seminary  v.  Bethle- 
hem, 153  Pa.  583. 

This  was  the  line  of  reasoning  adopted  by  the  court  in  Beale 
v.  R.  R.  Co.,  86  Pa.  509.  In  that  case  the  viewers  had  assessed 
damages  and  the  road  had  been  located. 

And  these  considerations  also  render  obvious  the  conclusion 
that  when  the  court  in  Wood  v.  Hospital,  supra,  speaks  of  such. 
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**  actual  taking  as  invests  the  donee  of  the  power  with  title," 
it  means  actual  physical  occupancy  and  use.  There  was  no 
such  occupancy  in  the  case  now  being  argued.  There  was  not 
even  the  final  assessment  of  damages :  Keller  Street,  25  W.  N.  C. 
524. 

One  other  question  raised  in  the  brief  of  the  appellant  re- 
mains to  be  considered.  It  is  urged  that  because  this  street 
remains  upon  the  city  plans  of  the  increased  width  it  is  inequi- 
table to  grant  this  discontinuance. 

It  is  certainly  only  equitable  that  this  appellant  should  be 
put  by  the  city  in  the  same  position  he  occupied  before  the 
original  ordinance  to  open  the  street  of  increased  width  was 
passed,  but  equally  so,  he  cannot  claim  to  be  put  in  any  better 
position  than  that  which  he  then  occupied.  Prior  to  the  passage 
of  the  original  ordinance  appellant's  property  had  plotted  upon 
it  Franklin  street  as  of  its  increased  width,  and  had  he  at  that 
time  chosen  to  build  upon  that  portion  of  his  property  within 
those  lines  he  could  not  have  recovered  damages  for  such  im- 
provements had  the  street  ever  been  widened.  He  was,  there- 
fore, at  that  time  in  precisely  the  same  position  of  which  he 
now  complains,  and  he  can  scarcely  with  propriety  insist  that 
he  should  be  put  in  a  better  one. 

It  is  respectfully  submitted  that  the  decree  of  the  court  below 
should  be  affirmed. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

The  proceedings  relative  to  the  widening  of  Franklin  street 
between  Germantown  avenue  and  Emlen  street,  preceding  the 
appointment  of  viewers  to  assess  the  damages,  are  fully  set 
forth  in  their  first  report,  and  we  need  not  incumber  this 
opinion  with  a  recital  of  them. 

On  November  12,  1897,  while  the  proceedings  before  the 
viewers  were  pending,  an  ordinance  was  approved  repealing  so 
much  of  the  ordinance  of  December  16,  1896,  as  authorized  the 
opening  of  Franklin  street  on  the  southeast  side  between  the 
streets  above  named. 

On  December  13,  1897,  the  city  filed  a  petition,  upon  which 
the  court  granted  a  rule  to  show  cause  why  it  "  should  not  be 
permitted  to  withdraw  from  the  condemnation  proceedings,  and 
the  appointment  of  the  jury  in  the  above  case  be  set  aside.*' 
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An  answer  was  filed  by  the  appellant  and  on  December  27  the 
petition  was  refused.  In  the  following  May  the  jury  of  view 
filed  their  report  awarding  the  appellant  and  others  damages 
as  for  a  taking  of  their  land.  Exceptions  were  filed  by  the 
city,  and  on  February  4,  1899,  the  court  made  the  following 
order :  "  The  exceptions  of  the  city  of  Philadelphia  numbered 
1, 30  and  39  are  dismissed,  the  other  exceptions  are  sustained, 
and  the  report  is  referred  back  to  the  jury  to  ascertain  and  re- 
port what  damages,  if  any,  have  been  suffered  by  the  claimants, 
or  any  of  them,  by  reason  of  the  city's  proceedings  and  their 
abandonment."  In  due  time  the  viewers  reported,  inter  alia, 
that  by  reason  of  the  city's  proceedings  and  their  abandonment 
the  appellant  had  suffered  damages  in  the  sum  of  $1,239.70, 
made  up  of  loss  of  rent,  expert  witness  fees,  counsel  fees,  costs 
paid  on  filing  original  petition  for  jury  of  view,  and  for  serving 
notices.  Exceptions  were  filed  by  the  appellant  which  were 
overruled.  After  confirmation  of  this  report  this  appeal  was 
taken.  The  matters  assigned  for  error  are  the  overruling  of 
these  exceptions.  They  are  fully  set  forth  in  the  assignments 
and  need  not  be  repeated  here.  It  is  suflScient  to  say,  that  they 
are  based  on  the  general  proposition  that  the  city  had  proceeded 
too  far  to  recede  from  its  action  and  thereby  escape  liability  as 
for  a  taking  of  the  appellant's  land. 

The  order  of  December  27, 1897,  refusing  the  city's  petition, 
and  the  order  of  February  4,  1899,  sustaining  the  city's  excep- 
tions and  referring  the  report  back  to  the  jury  of  view  are  not 
necessarily  inconsistent  adjudications  upon  the  question  of  the 
city's  right  to  discontinue  the  widening  proceedings.  The 
viewers  had  been  appointed  on  the  appellant's  application  not 
the  city's,  and  even  if  the  proceeding  to  open  the  street  to  the 
increased  width  was  discontinued,  he  was  nevertheless  entitled 
to  recover  the  damages  he  had  actually  sustained  prior  to  that 
time.  As  no  opinion  was  filed  we  have  no  means  of  knowing 
the  precise  reason  which  moved  the  court  to  refuse  the  petition, 
but  it  is  allowable  to  suppose  that  it  was  because  the  court 
deemed  it  proper  to  have  the  damages  above  referred  to  assessed 
by  the  viewers  already  appointed.  But  be  that  as  it  may,  it  is 
clear  that  the  order  of  December  27  refusing  to  discharge 
them  was  not  such  an  adjudication  of  the  appellant's  right  to 
recover  full  damages  as  for  an  actual  taking  of  his  land  as  pre- 
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eluded  the  court  from  re-examining  the  question  when  the  re- 
port of  the  viewers  came  in,  and  making  such  order  as  the  facts 
and  circumstances  called  for. 

The  order  of  February  4, 1899,  was,  in  legal  effect,  an  adjudi- 
cation, first,  that  the  city  had  the  right  to  abandon  the  proceed- 
ing to  widen  the  street ;  second,  that  the  repealing  ordinance 
was  an  abandonment  thereof ;  third,  that  the  appellant  was  en- 
titled to  such  damages  only  as  he  had  sustained  "  by  reason  of 
the  city's  proceedings  and  their  abandonment."  The  second 
report  of  viewers  subsequently  confirmed  by  the  court  was 
made  on  that  theory.  Therefore  the  question  raised  upon  this 
appeal  may  be  fairly  stated  as  follows :  At  the  time  the  repeal- 
ing ordinance  was  adopted  had  the  city  the  right  to  discontinue 
the  proceeding  to  open  the  street  to  the  increased  width  and 
thereupon  to  be  relieved  from  liability  for  damages  except  as 
above  stated,  or  had  the  proceedings  gone  so  far  at  that  time 
that  the  city  was  bound  to  take  the  land  and  pay  for  it,  or  to 
pay  for  it  whether  it  took  it  or  not? 

It  is  safe  to  say,  in  general,  that  the  courts  have  been  care- 
ful not  to  lay  down  a  rule  upon  this  subject  which  will  prevent 
municipal  corporations  from  receding  from  proposed  action  of 
this  kind  before  the  landowner  h^is  obtained  final  judgment  for 
his  damages,  unless  the  corporation  has  in  the  meantime  taken 
actual  possession  of  the  land.  See  generally  upon  this  sub- 
ject, Elliott  on  Roads  and  Streets,  209,  280,  and  2  Dillon's  Mun. 
Corp.  sec.  608.  It  is  proper  that  this  view  should  be  taken. 
The  public  good,  or  the  inability  of  the  treasury  to  fairly  bear 
the  burdens,  may  require  that  it  should  recede,  and  if  the  land- 
owner is  fully  compensated  for  the  actual  injury  he  has  sus- 
tained, no  injustice  is  done  in  permitting  the  municipality  to 
do  so.  A  careful  examination  of  the  Pennsylvania  cases  bear- 
ing on  the  question  has  failed  to  convince  us  that  a  stricter  rule 
should  be  applied  in  the  present  case. 

The  point  decided  in  Myers  v.  South  Bethlehem,  149  Pa.  85 
was,  that  a  final  judgment  for  damages  for  the  opening  of  a 
street  is  conclusive,  although  appeals  of  other  property  owners 
are  undisposed  of,  and,  subsequent  to  the  judgment,  the  oixii- 
nance  for  the  opening  of  the  street  is  repealed  by  the  borough 
councils,  and  although  there  was  no  actual  taking  or  occupa- 
tion of  the  land.    It  is  plain  to  be  seen  that  this  ruling  does  not 
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apply  here.  The  same  is  true  of  the  ruling  in  Philadelphia 
V.  Dickson,  38  Pa.  247,  the  point  of  which  was  that  a  resolu- 
tion of  councils  directing  the  commissioner  of  highways  to 
notify  a  landowner  that  at  the  expiration  of  three  months  they 
would  order  the  opening  of  a  particular  street  through  his  prop- 
erty was  such  an  order  to  open  as  would  authorize  the  assess- 
ment of  damages,  and  establish  the  right  to  sue  therefor,  after 
the  expiration  of  one  year  from  the  confirmation  of  the  assess- 
ment. In  both  of  these  cases  the  damages  of  the  property 
owner  had  been  ascertained,  and  the  liability  of  the  municipal- 
ity therefor  had  been  finally  adjudicated;  in  one  case  by  a 
judgment  on  the  verdict  of  a  jury,  and  in  the  other  case  by  a 
decree  confirming  the  report  of  the  jury  of  view,  which  was  in 
effect  a  final  judgment.     See  Sedgeley  Avenue,  88  Pa.  609. 

On  the  other  hand,  it  was  held  in  Moravian  Seminary  v. 
Bethlehem,  163  Pa.  683,  that  it  was  not  too  late  to  permit 
the  municipality  to  discontinue  the  proceedings,  "  on  proper 
and  adequate  terms,"  even  after  the  verdict  of  a  jury  on  an  ap- 
peal from  the  award  "of  damages  by  the  viewers.  In  Funk's 
Admr.  v.  Waynesboro  School  District,  18  W.  N.  C.  447  ;  s.  c.  4 
Cent.  Rep.  298,  the  school  district  had  the  right  of  immediate  en- 
try by  reason  of  the  provision  of  the  Act  of  April  9, 1867,  P.  L. 
61,  pledging  the  funds  to  be  raised  by  taxation  as  security  "  for 
all  damages  done  and  suffered  or  which  shaU  accrue  to  the  owner 
or  owners  of  such  land."  It  also  appeared  that  whilst  the  di- 
rectors had  not  taken  actual,  permanent  possession  of  the  land 
which  interfered  with  the  occupancy  of  the  owner,  yet  they  had 
entered  prior  to  the  view  and  staked  off  the  land  they  intended 
to  appropriate.  It  was  nevertheless  held  that  the  proceedings 
might  be  discontinued  even  after  reports  of  viewers  and  re- 
viewers assessing  damages  had  been  confirmed  nisi. 

Stress  is  laid  on  the  fact  that  the  city  gave  its  own  bond 
conditioned  for  the  payment  of  "  any  damages  which,  in  any  pro- 
ceedings in  the  court  of  quarter  sessions  duly  authorized  by  law, 
may  be  awarded  and  confirmed  as  payable  by  said  city  to  the 
person  or  persons  judicially  ascertained  to  be  entitled  to  receive 
the  same."  It  is  urged  that  the  filing  of  this  bond  gave  the 
city  the  right  of  immediate  entry,  which  is  true,  but  its  right 
was  no  more  complete  than  that  of  the  school  district  in  the 
Waynesboro  case.    Therefore  the  two  causes  cannot  be  dis- 
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tinguished  upon  that  ground.  We  know  of  no  case  which 
holds  that  a  right  of  entry  is  equivalent  in  effect  to  an  ac- 
taal  entry  and  exclusion  of  the  owner  from  the  possession  in 
precluding  a  municipal  corporation  from  claiming  the  benefits 
of  an  abandonment  of  the  proposed  taking  before  final  judg- 
ment for  the  landowner's  damages. 

The  whole  case  after  all  depends  upon  the  question  whether 
or  not  the  notice  to  the  appellant  to  remove  his  building  within 
ten  days  was  such  an  act  of  dominion  over  the  property  as 
amounted  to  a  "taking."  The  appellant's  counsel  concedes 
that  there  must  have  been  an  actual  taking  as  distinguished 
from  a  right  of  immediate  entry;  his  main  contention  is  that 
this  act  followed  by  the  removal  of  the  appellant's  tenants 
brought  the  case  within  the  principle  of  Wood  v.  Hospital,  164 
Pa.  159.  But  in  that  case  it  appeared  in  the  testimony  and  in 
the  petition  of  the  trustees  of  the  hospital,  that  they  had  en- 
tered upon  and  occupied  the  land,  as  they  had  a  right  to  do,  be- 
cause by  the  terms  of  the  act  the  state  was  made  surety  for  the 
compensation  guaranteed  to  the  landowner  by  the  constitution. 
The  case  was  not  decided,  however,  upon  the  ground  that  the 
trustees  had  made  a  "  paper  "  appropriation  of  the  land  and  had 
the  right  of  entry,  but  upon  the  ground  that  they  had  tiiken  ac- 
tual possession.  Chief  Justice  Stebrbtt  took  pains  to  recite 
the  salient  facts  at  length  "  for  the  purpose  of  showing  "  as  he 
said,  "  that  the  action  of  the  trustees  cannot  be  consistently  re- 
garded in  any  other  light  than  as  an  absolute  and  permanent 
taking,  appropriation  and  occupancy  of  plaintiff's  land  for  hospi- 
tal purposes  under  the  act  of  1891 ;  such  a  taking  and  occu- 
pancy as  by  operation  of  law  invested  trustees  with  title  to  the 
land,  and  divested  plaintiff  of  every  right  thereto  save  that  of 
compensation  guaranteed  by  th»  constitution.  For  the  pay- 
ment of  that,  the  state  by  express  terms  of  the  act  is  made 
surety.  There  is  no  groimd  whatever,  for  the  position  that 
defendant's  entry  and  occupancy  of  the  land  was  tentative  or 
temporary,  for  the  purposes  of  designating  boundaries  and  ini- 
tiating proceedings  looking  to  a  future  aproppriation  and  con- 
denmation  of  the  same  for  hospital  purposes.  The  occupancy 
of  the  defendants  under  the  lease  had  terminated,  and  thereaf- 
ter they  were  in  possession  by  virtue  of  their  taking  and  occupy- 
ing as  owneis  under  the  right  of  eminent  domain."    There 
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would  have  been  strong  reasons  for  holding  that  this  case  rules 
the  present  case,  if  pursuant  to  the  notice  served  upon  him,  the 
appellant  had  removed  his  buildings  from  the  strip  of  land  pro- 
posed to  be  taken,  or  had  abandoned  the  land  to  the  city.  But  he 
did  not  obey  the  notice.  The  most  that  can  be  said  is  that  his 
tenants  moved  out  of  the  buildings  because  they  apprehended 
that  the  city  was  about  to  take  possession  of  the  land.  The 
actual  possession  thereupon  reverted  to  the  appellant.  He 
never  delivered  and  the  city  never  entered  into  possession. 
His  possession  was  not  disturbed  by  any  work  done  upon  the 
proposed  improvement,  for  no  work  was  done.  He  was  injured 
it  is  true  by  the  removal  of  his  tenants  after  the  notice  served 
upon  him  and  the  consequent  loss  of  rents  during  the  time 
his  premises  were  vacant.  For  that  injury  he  was  entitled  to 
full  compensation,  but  we  are  unable  to  conclude  that  there 
was  such  a  completed  '^  taking  "  as  debarred  the  city  from  dis- 
continuing the  proceedings  upon  payment  of  all  the  damages 
he  sustained  and  all  the  expenses  he  had  been  put  to.  It  is  to 
be  observed  that  no  complaint  is  made  in  any  of  the  assign- 
ments of  error  that  the  amount  awarded  him  in  the  last  report 
did  not  fully  compensate  him  for  all  the  injury  he  had  suffered 
"  by  reason  of  the  city's  proceedings  and  their  abandonment," 
assuming  that  the  city  had  the  right  to  abandon  them,  or  that 
the  mode  in  which  those  damages  were  ascertained  was  improper. 

Franklin  street  of  the  increased  width  had  been  placed  on 
the  public  plan  more  than  two  years  before  the  adoption  of  the 
opening  ordinance  of  December  16, 1896.  It  is  urged  that,  by 
the  act  of  1871,  if  a  street  is  plotted  on  the  city  plans  of  a  cer- 
tain width,  and  the  owner  thereafter  builds  on  any  portion  of 
that  width,  he  can  recover  no  damages  therefor,  though  thus 
deprived  of  the  beneficial  us#  of  his  property,  until  the  physic 
cal  opening,  which  may  in  fact,  never  take  place.  This  may  be 
a  hardship,  but  it  is  not  one  which  results  to  the  plaintiff  from 
the  adoption  of  the  opening  ordinance.  As  the  repeal  of  that 
ordinance  left  him  in  the  same  situation  he  was  in  before  it  was 
passed,  we  are  not  convinced  that  a  revocation  of  the  action  of 
the  board  of  surveys  was  an  equitable  condition  precedent  to 
the  right  of  the  city  to  be  relieved  from  liability  as  for  an  ab- 
solute and  permanent  taking,  appropii»tiQ&  wd  occupancy  of 
his  land  for  street  purposes. 

The  order  is  affirmed. 
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William  W.  Poetbb,  J.,  dissenting : 

On  February  4, 1897,  the  city  of  Philadelphia  filed  a  petition 
setting  forth  that  the  councils  had  directed  and  that  the  public 
exigencies  required  the  immediate  opening  of  Franklin  street 
to  the  full  width,  and  praying  for  a  rule  upon  abutting  owners 
to  show  cause  why,  upon  bond  being  entered,  the  said  street 
should  not  be  immediately  opened-.  On  January  8,  preceding, 
notice  was  served  on  the  claimant  that  at  the  expiration  of 
three  months  from  the  date  of  the  notice,  the  street  would  be 
opened  for  public  use  over  the  ground  owned  by  him.  On 
February  6, 1897,  the  prayer  of  the  above  petitioner  was  granted 
and  an  order  made  that  upon  the  entering  of  bond  the  director 
of  public  works  was  '*  authorized  and  directed  to  immediately 
open  said  street."  On  February  18,  1897,  the  petition  of  the 
appellant  for  a  jury  of  view  was  presented  and  a  jury  appointed. 
On  March  8, 1897,  the  bond  of  the  city  was  filed.  On  Septem- 
ber 20, 1897,  notice  was  served  on  the  claimant  to  remove  ^^  ob- 
struction south  side  of  Franklin  St.  bet.  Germantown  Ave- 
nue and  Emlyn  St.  (house)  as  required  by  law." 

On  December  13, 1897,  a  petition  was  presented  by  the  city 
of  Philadelphia,  setting  forth,  inter  alia,  that  the  councils  had 
repealed  the  ordinance  as  to  the  opening  of  the  said  street  and 
praying  that  the  petitioner  be  permitted  to  withdraw  from  the 
condemnation  proceedings,  and  that  the  appointment  of  the 
jury  be  set  aside.  To  this,  nnswer  was  made  by  the  claimant. 
On  December  24, 1897,  the  petition  of  the  city  was  refused. 

On  May  24,  1898,  the  report  of  the  jury  was  filed,  awarding 
the  claimant  and  others  damages  for  the  taking  of  their  land. 
Exceptions  were  filed  by  the  city.  On  Februaiy  4, 1899,  cer- 
tain of  the  exceptions  were  sustained  and  the  report  was  re- 
ferred back  to  the  jury  "  to  ascertain  and  report  what  damages, 
if  any,  have  been  suffered  by  the  claimants,  or  any  of  them,  by 
reason  of  Uie  city's  proceedings  and  their  abandonment."  On 
August  11, 1899,  a  second  report  of  the  jury  was  filed  award- 
ing damages  on  the  basis  of  the  decree  of  February  4, 1899. 
On  August  12, 1899,  exceptions  were  filed.  These  were  dis- 
missed and  the  report  of  the  jury  confirmed  on  September  21, 
1899.  No  opinion  was  filed  by  the  court  at  the  time  of  the 
making  of  any  of  the  orders  aforesaid.  This  presents  an  un- 
U9ua]l  comditioQ  ol  the  record.     The  prayer  of  the  petition  for 
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leave  to  withdraw  was,  as  we  have  seeu,  refused.  The  order 
of  the  court  directing  the  director  of  public  works  to  immedi- 
ately open  the  stveet  was  never  vacated.  The  city  has,  there- 
fore, never  been  permitted  to  withdraw  from  or  abandon  the 
proceedings,  unless  such  permission  may  be  inferred  from  the 
decree  of  February  4, 1899,  which  does  not  in  terms  permit  an 
abandonment. 

The  exceptions  then  sustained  raised  the  question,  whether 
the  claimants  were  entitled  to  a  recovery  on  Uie  basis  of  a  tak- 
ing of  the  land  by  the  city.  This  question  could  arise  only  in 
the  case  of  an  abandonment  of  the  proceedings.  But  permis- 
sion to  abandon  or  withdraw  had  been  already  refused.  It  can 
scarcely  be  contended  that  the  mere  passage  of  a  repealing  or- 
dinance perforce  worked  an  abandonment  or  discontinuance  of 
pending  legal  proceedings,  in  the  absence  of  consent  by  the  op- 
posing litigants  and  in  the  face  of  a  judicial  order  refusing  the 
leave  to  discontinue.  The  proceedings  have  not,  as  appears  by 
the  record,  been  withdrawn  from  or  discontinued  by  the  city. 

There  is  a  more  important  question  involved  in  this  case. 
Had  the  city  the  right  to  withdi'aw  from,  abandon  or  discon- 
tinue the  proceedings  ?  Had  there  been  a  final  confirmation, 
the  right  to  withdraw  would  certainly  have  been  gone :  Funk 
V.  Waynesboro  School  District,  18  W.  N.  C.  447 ;  In  re  Sedge- 
ley  Avenue,  88  Pa.  509.  It  is  equally  certain  that  had  the 
city  taken  actual  physical  poss^ion  and  opened  the  street 
pending  the  proceedings,  the  right  to  withdraw  would  have 
been  gone :  Wood  v.  The  Hospital,  146  Pa.  159.  The  conten- 
tion of  the  city  is  that  its  right  to  discontinue  or  withdraw 
from  the  pending  proceedings  continued  to  the  final  confir- 
mation of  the  report  of  the  jury,  or  until  there  had  been  an 
actual  opening  of  the  street  over  the  claimant's  properties. 

The  appellant  replies,  (a)  that  the  character  of  the  proceed- 
ings is  such  as  to  vest  in  the  city  a  right  to  immediate  entry, 
which  is  equivalent  to  an  actual  taking.  The  burden  of  this 
contention  is  laid  on  the  fact  that  a  bond  was  filed  at  the  in- 
ception of  the  proceedings,  securing  the  payment  of  damages 
for  the  taking.  Where  railroad  corporations  exercise  the  right 
of  eminent  domain  in  the  taking  of  the  land,  the  filing  of  the 
bond,  after  a  formal  location  of  the  road,  has-  been  held  to  di- 
vest the  title  of  the  owner  of  the  land,  although  tiiere^may 
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have  been  no  physical  entry  or  actual  occupation.  In  Fisher 
V.  R.  R.  Co.,  176  Pa.  654,  this  language  is  used :  "  The  effect  of 
the  proceedings  deliberately  instituted  by  one  of  the  defendants, 
including  the  approval  and  filing  of  the  bond,  appointment  of 
viewers,  etc.,  was  to  divest  plaintiff's  right  to  the  possession 
of  the  land  taken,  and  remit  him  to  his  claim  for  compensation, 
under  the  constitution,  secured  by  the  bond,"  etc.  See  also 
Beale  v.  Penna.  R.  Co.,  86  Pa.  609,  Davis  v.  R.  R.  Co.,  114  Pa. 
308,  WiUiamsport,  etc.,  R.  R.  Co.  v.  R.  R.  Co.,  141  Pa.  407  and 
Hagner  v.  R.  R.  Co.,  164  Pa.  476. 

There  is  a  marked  similarity  between  the  taking  by  a  rail- 
road, under  statutory  provision,  and  the  taking  by  the  munici- 
pality in  this  case.  Some  of  the  cases  and  text  books  suggest 
that  greater  latitude  should  be  extended  to  the  municipality, 
in  respect  to  tiie  effect  to  be  given  to  its  action  in  bringing 
proceedings  to  take  land  :  Funk  v.  Waynesboro  School  District, 
supra.  Even  conceding  this,  it  by  no  means  follows  that  the 
effect  to  be  given  to  the  filing  of  a  bond  in  the  case  of  railroad 
corporations  should  differ  from  that  given  to  a  bond  filed  in 
similar  proceedings  for  a  similar  purpose  in  the  case  of  a  mu- 
nicipal corporation.  The  object  in  both  is  to  entitle  the  coipo- 
ration  to  immediate  entry  upon  the  land.  If  the  act  of  filing 
the  bond  works  a  divestiture  of  title  in  one  case,  why  not  in  the 
other  ?  The  city  answers  that  the  security  given  to  the  prop- 
erty owner  is  not  changed  by  the  filing  of  the  bond.  But  if 
tiie  bond  adds  nothing  to  the  security,  what  purpose  is  there 
in  the  requisition  or  entry  of  it,  save  to  entitle  the  city  to  im- 
mediate possession  and  to  substitute  the  written  obligation  for 
the  land  taken. 

It  is  to  be  noticed  that  the  act  of  April  21,  1866,  does  not 
make  the  filing  of  a  bond  obligatory  when  proceedings  are  com- 
menced. It  must  be  filed,  or  the  damages  paid,  before  actual 
entry.  The  filing  of  the  bond  here  was,  therefore,  voluntary, 
and  vested  in  the  city  the  right  to  immediate  possession.  The 
filing  of  Ae  bond  in  effect  converted  the  act  of  the  city  from 
a  prospective  taking  into  a  contractual  written  obligation  to 
pay  for  the  land  taken.  I  can  discover  no  sound  reason  why 
the  bond  in  this  case  should  not  operate  in  the  same  manner 
as  in  the  case  of  a  bond  given  by  a  railroad  company  to  secure 
a  right  of  immediate  occupancy,  its  purpose  being  recited  to  be 
Vol.  XIV— 27 
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"  that  the  said  street  might  be  immediately  thrown  open  for 
public  use,"  and  the  course  of  the  city  being  consistent  with 
no  other  construction.  This  construction  is  strengthened  in 
the  present  case  by  the  course  taken  by  the  city  in  procuiing 
an  order  of  court  to  the  director  of  public  works  to  immediately 
open  the  street,  in  giving  notice  to  the  owner  of  the  land  to 
remove  his  house,  and  in  advertising  for  bids  for  the  demolition 
of  the  houses.  Under  the  act  of  April  21, 1855,  the  city  of 
Philadelphia  is  liable  for  damages  which  the  owner  of  the  land 
may  sustain  by  reason  of  the  opening  of  streets  where,  in  accord- 
ance with  the  provisions  of  the  act,  an  ordinance  has  been  passed 
and  notice  g^ven,  although  there  has  been  no  actual  opening  of  the 
street :  Philadelphia  v.  Dickson,  38  Pa.  247 ;  Philadelphia  v. 
Dyer,  41  Pa.  468.  This  right  of  recovery  in  the  absence  of  a 
physical  entry  and  opening  would  seem  only  to  be  justifiable 
on  the  ground  that  the  proceedings  themselves  operate  as  a 
taking.  In  Funk  v.  Waynesboro  School  District,  supra,  the 
proceeding  was  for  the  taking  of  land  for  school  purposes,  un- 
der the  act  of  April  9, 1867.  In  that  case  it  was  held  that  the 
petitioners  might  withdraw  from  the  proceedings  at  any  time 
before  final  confirmation  of  the  report  of  the  viewers,  and  in 
the  course  of  the  opinion  by  Mr.  Justice  Gordon  it  is  said,  that 
in  road  cases,  "  until  the  court  of  quarter  sessions  finally  con- 
firms the  report  of  the  viewers,  the  proceedings  may  be  set 
aside  or  abandoned."  In  the  case  cited,  the  proceeding  was 
not  that  taken  in  the  case  at  bar,  which  was  commenced  by 
notice  to  immediately  remove,  pursued  by  the  filing  of  a  peti- 
tion, the  entry  of  a  bond,  an  order  directing  the  municipal  offi- 
cer to  enter  into  possession,  and  the  practical  eviction  of  the 
owner's  tenants.  Mr.  Justice  Gordon  quotes  with  approval 
from  Dillon  on  Municipal  Corporations,  sec.  608.  In  the  pres- 
ent case,  the  same  text  book,  together  with  Elliott  on  Streets 
and  Roads,  209,  is  cited  to  us.  The  doctrine  laid  down  by  these 
learned  authors  is  thus  stated  by  Mr.  Justice  Mitchell,  in 
Myers  v.  South  Bethlehem,  149  Pa.  85:  "All  that  JMdge  Dil- 
lon says  LB  that  the  municipal  corporations  may  at  any  time 
before  taking  possession  under  complete  proceedings,  or  before 
the  final  confirmation,  recede  from  or  discontinue  the  proceed- 
ings they  have  instituted,  and  Elliott  similarly  says  that  the 
corporation  may  discontinue  the  proceedings  before  final  judg- 
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ment."  The  authorities  by  which  the  doctrine  is  supported 
are  founded  mainly  on  the  language  of  statutes,  and  that  the 
doctrine  is  applicable  to  all  cases  in  Pennsylvania,  is  by  no 
means  asserted  or  conceded  in  Myers  v.  South  Bethlehem,  supra. 
The  appellant  contends  fuither  (()  that  prior  to  confirma- 
tion there  was  a  disturbance  of  the  owner^s  possession,  which 
deprived  the  city  of  any  right  she  may  have  had  to  discontinue. 
The  order  requiring  the  director  of  public  works  to  enter  upon 
the  lands  of  the  claimant  was  not  obeyed,  nor  did  the  owner 
of  the  land  proceed,  under  the  notice  given  him,  to  demolish 
the  houses,  nor  did  the  city  actually  make  a  contiuct  for 
their  demolition.  The  action  of  the  city,  however,  resulted  in 
driving  the  tenants  from  the  properties.  It  prevented  the 
owner  from  making  any  contract  for  the  permanent  occupation 
of  the  property.  The  effect  of  it  was  to  deprive  him  of  all 
beneficial  use  of  the  property.  While  he  was  not  deprived  of 
the  right  of  possession,  pending  the  proceedings,  his  actual 
possession  was  disturbed  to  an  extent  which  was  not  suscepti- 
ble of  adequate  compensation  by  an  allowance  of  temporary  loss 
of  rent.  While  the  ordinance  of  repeal  revoked  the  instruc- 
tion to  immediately  open  the  street,  the  board  of  surveyors  re- 
fused to  modify  the  plan  as  adopted  by  them.  The  confirma- 
tion of  the  plan  by  the  board  of  surveyors  Wiis  notice  to  the 
'property  owner  that  at  some  future  time  his  land  could  be 
taken.  ^^  In  the  mean  time,  he  cannot  sell  it  to  advantage,  and 
if  he  improve  it,  he  does  so  at  his  own  risk,  for  he  cannot  re- 
cover compensation  for  the  subsequent  loss  of  his  improvements. 
There  is,  therefore,  an  inchoate  taking  of  his  property.  For 
many  purposes  he  is  deprived  of  the  use  of  it:"  Sedgeley 
Avenue,  88  Pa.  609.  In  this  aspect  of  the  case,  the  city  may 
at  any  time  renew  the  proceedings  and  thus  be  permitted  to 
experiment,  until  she  shall  obtain  an  award  for  an  amount  con- 
sidered by  the  city  as  proper  damages  io:  the  opening  of  the 
street,  or  payable  at  a  time  financially  more  convenient.  In 
this  connection,  it  is  to  be  remembered  that  the  original  petition 
presented  in  this  case,  pursuant  to  the  ordinance  originally 
passed,  set  forth  that  "  the  public  exigencies  required  the  im- 
mediate opening  of  the  street,"  and  this  without  reference  to 
the  cost  of  the  opening,  and  that  it  is  upon  this  petition,  un- 
amended, that  the  award  has  been  made  under  the  direction  of 
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the  court,  not  on  the  basis  of  a  taking,  but  for  loss  suffered  by 
reason  of  the  institution  of  the  proceedings. 

I  am  of  opinion  that  the  city  should  not  have  been  permitted 
to  withdraw  from  the  proceedings  instituted  by  herself  either 
when  the  petition  for  leave  was  presented,  or  on  the  coming  in 
of  the  first  report  of  the  jury  of  view.  The  failure  of  the  city's 
officer  to  make  a  technical  and  physical  entry  on  the  land,  pur- 
suant to  the  order  of  the  court,  does  not  defeat  the  claimant's 
right  to  damages  as  for  a  taking  in  this  proceeding,  where  the 
entry  of  a  bond  has  been  accompanied  by  a  notice  to  remove 
the  houses,  by  the  ousting  of  the  owner's  tenants,  and  a  con- 
sequent disturbance  of  his  possession. 

I  would  reverse  the  decree  of  the  court  below  and  confirm 
the  award  of  the  jury  made  to  the  claimant  in  the  first  report 
and  reaffirmed  as  to  amount  in  the  second  report 


Helsel  V.  Traction  Company. 

Negligefice — Joint  action  by  husband  and  wife— Measure  of  damages. 
The  redress  for  injuries  resulting  to  the  wife  under  the  Act  of  May  8, 
1895,  P.  L.  54,  which  provides  that  only  one  suit  shall  be  brought  in  the 
Dame  of  the  husband  and  wife  results,  under  the  proper  procedure,  in  a' 
separate  verdict  and  judgment  in  favor  of  each  plaintiff  if  both  recover. 
The  appellate  court  will  not  reverse  if  the  juiy,  in  assessing  the  damages, 
awaixl  to  one  party  the  damages  which  strictly  ought  to  go  to  the  other. 
In  such  case,  the  paity  injured  is  the  other  plaintiff,  not  the  defendant,  and 
if  the  party  injured  does  not  complain  of  the  manner  in  which  the  jury 
has  apportioned  the  damages  for  which  the  defendant  is  liable,  the  de- 
fendant can  have  no  meritorious  cause  of  complaint. 

Argued  April  27, 1900.  Appeals,  Nos.  1 45  and  146,  April  T., 
1900,  by  defendant,  in  suit  of  Martha  Helsel  and  Samuel  B. 
Helsel,  against  the  Consolidated  Traction  Company,  from  judg- 
ment of  C.  P.  No.  3,  AUegheny  Co.,  May  T.,  1898,  No.  158, 
on  verdicts  for  plaintiffs.  Before  Rice,  P.  J.,  Bbaveb,  Ob- 
lady,  W.  W.  PoBTEE  and  W.  D.  Pobteb,  JJ.  AflSrmed. 
Opinion  by  Rice,  P.  J. 

Trespass.    Before  Evans,  J. 
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It  appears  from  the  record  that  tliis  was  an  action  to  recover 
damages  for  personal  injuries  not  resulting  in  death  to  the 
wife. 

The  court  charged  the  jury  in  part  as  follows : 
[The  husband  is  entitled  to  his  wife's  earnings,  and  is  entitled 
to  recover  any  loss  he  may  have  sustained  by  reason  of  her 
not  being  able  to  earn  as  much  as  she  would  have,  had  the 
accident  not  occurred.]   [1]  .  .  .  • 

[He  would  be  entitled  to  recover,  in  addition  to  her  loss  of 
earning  power,  any  expense  to  which  he  may  have  been  put 
for  nursing  during  her  sickness,  but  Ihave  no  recollection  that 
the  girls  employed  were  employed  to  nurse  her.  If  they  were, 
then  he  would  be  entitled  to  recover  the  amount  spent  for 
nursing.  My  recollection  is  they  were  employed  to  do  her  work 
about  the  house,  and  that,  of  course,  would  be  included  in  the 
sum  you  may  give  him  to  compensate  hini  for  the  loss  of  her 
earning  power  during  the  time  that  has  already  elapsed,  and 
during  the  time  that  will  elapse  whilst  she  is  disabled.]   [2] 

Verdict  of  1500  for  plaintiff,  Samuel  B.  Helsel,  and  *1,500 
for  plaintiff,  Martha  Helsel.     Defendant  appeal. 

Hrrors  assigned  were  (1,  2)  to  portions  of  the  judge's  charge, 
reciting  same. 

H.  L.  Castle^  with  him  Oeo.  C.  Wilson  and  W.  P.  Potter^ 
for  appellant.— The  Act  of  June  8, 1887,  P.  L.  832,  section  1, 
provides  that  **  property  of  every  kind,  owned,  acquired  or 
earned  by  a  woman  before  or  during  her  marriage,  shall  belong 
to  her  and  not  to  her  husband :  "  Lewis's  Estate,  156  Pa.  387. 

In  view  of  the  clear  language  of  the  act  of  assembly  and  the 
decision  above  given,  it  seems  almost  unnecessary  to  argue 
further  that  the  court  made  a  mistake  when  he  instructed  the 
jury  that  the  husband  was  entitled  to  the  earnings  of  his  wife. 

Rody  P.  Marshall^  with  him  Thos,  M.  Marshall^  for  appellees. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

The  Act  of  May  8, 1896,  P.  L.  64,  provides  that  whenever 
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injury,  not  resulting  in  death,  shall  be  wrongfully  inflicted 
upon  the  person  of  the  wife,  and  a  right  of  action  for  such 
wrongful  injury  accrues  to  the  wife,  and  also  to  the  husband, 
these  two  rights  shall  be  redressed  in  only  one  suit  brought 
in  the  name  of  the  husband  and  wife.  The  proper  procedure 
under  this  act  results  in  a  separate  verdict  and  judgnient  in 
favor  of  each  plaintiff,  if  both  recover.  The  manifest  advan- 
tages of  the  procedure  are,  that  it  saves  expense,  and,  more 
important,  prevents  the  possibility  of  a  double  recovery  of 
damages  resulting  from  the  failure  of  the  jury  to  appreciate 
the  distinctions  between  the  measure  of  damages  in  the  hus- 
band's case  and  the  measure  of  damages  in  the  wife's  case. 
Where  the  damages  of  both  parties  are  assessed  by  the  same 
jury  there  is  no  possibility  of  this  mistake.  As  was  said  in 
Machen  v.  Ry.  Co.,  18  Pa.  Superior  Ct.  642,  the  two  ver- 
dicts work  an  apportionment  of  the  total  amount  of  damages, 
and  together  include  the  expenses,  the  loss  of  services  and  the 
bodily  pain  and  suffering.  The  only  danger  is,  that  the  jury 
may  award  to  one  damages  that  strictly  ought  to  go  to  the 
other.  In  such  case  the  party  injured  is  the  other  plaintiff, 
not  the  defendant,  and  if  the  party  injured  does  not  complain 
of  the  manner  in  which  the  jury  has  apportioned  the  damages 
for  which  the  defendant  is  liable,  it  is  difficult  to  see  what  meri- 
torious cause  of  complaint  the  latter  can  have.  There  can  be 
no  better  illustration  than  the  present  case.  The  learned 
judge  instructed  the  jury  that  the  only  damages  recoverable  by 
the  wife  were  for  pain  and  suffering,  and  that  damages  for  loss 
caused  by  the  impairment  of  her  earning  power  were  recover- 
able by  the  husband,  because,  as  he  construed  the  law,  the 
husband  is  entitled  to  his  wife's  earnings.  His  language  was 
as  follows :  **  The  husband  is  entitled  to  his  wife's  earnings, 
and  is  entitled  to  recover  any  loss  he  may  have  sustained,  by 
reason  of  her  not  being  able  to  earn  as  much  as  she  would  have, 
had  the  accident  not  occurred.  But  he  is  not  entitled  to 
recover  what  it  would  cost  him  to  put  some  person  in  her 
place  to  do  her  work,  and  also  to  recover,  in  addition  to  that, 
damages  by  reason  of  her  inability  to  do  the  work.  .  .  .  The 
wife  is  entitled  to  recover  an  allowance  for  the  pain  and  suffer- 
ing which  she  has  undergone,  and  is  liable  to  undergo,  by 
reason  of  the  injuries  she  has  sustained.    As  it  is  impossible  to 
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measure  that  by  any  jfixed  standard,  that  question  is  left  to 
the  sound  discretion  of  the  jury,  and  you  will  determine  it 
after  a  careful  consideration.  You  are  only  entitled  to  give  to 
the  plaintiff  compensation  for  physical  injuries.  -Any  pain  and 
suffering  which  may  be  purely  mental  is  not  such  for  which 
you  are  entitled  to  give  her  compensation.  ...  If  she  is 
suffering  from  a  physical  injury  received  from  falling  off  this 
car,  or  from  being  thrown  off  the  car,  through  the  negligence 
of  the  conductor,  in  causing  the  car  to  be  started  too  soon, 
then  she  is  entitled  to  recover,  and  the  husband  is  entitled  to 
recover  damages  on  the  lines  I  have  laid  down  to  you."  Tak- 
ing these  instructions  as  a  whole,  and  assuming,  as  we  must, 
that  the  jury  obeyed  them,  it  is  manifest  that  the  two  verdicts 
were  for  no  greater  sum  than  the  gross  amount  which  the 
plaintiffs  were  entitled  to  recover.  If  there  was  error — and 
it  is  to  be  noticed  that  this  is  the  only  substantial  error  com- 
plained of — in  sajdng  that  the  husband,  not  the  wife,  was  the 
party  entitled  to  the  damages  consequent  upon  the  impairment 
of  her  earning  power,  she  alone  was  injured  by  it.  And  as  she, 
by  her  omission  to  except  to  the  instructions  and  to  complain 
in  any  way  of  the  verdict  and  judgment,  impliedly  assented 
to  and  acquiesced  in,  the  apportionment  of  the  damages,  as 
directed  by  the  court,  we  do  not  think  that  the  defendant  has 
just  ground  for  asking  a  reversal  of  the  judgment.  We  are 
not  prepared  to  give  our  assent  to  the  broad  general  proposi- 
tion that,  under  all  circumstances,  the  husband  is  entitled  to 
his  wife's  earnings,  as,  for  example,  her  earnings  in  the  trade 
or  business  of  dressmaking  which  she  carries  on  in  addition  to 
performing  her  domestic  duties.  See  Lewis's  Est.,  166  Pa. 
837,  Nuding  v.  Urich,  169  Pa.  289,  and  Frost  v.  Knapp,  10  Pa. 
Superior  Ct.  296.  But  it  seems  unnecessary  in  the  present 
case  to  attempt  to  lay  down  a  rule  for  the  apportionment  of 
damages  consequent  upon  impairment  of  earning  capacity, 
when  the  husband  loses  the  benefit  of  her  services  in  keeping 
his  house  and  she  loses  the  earnings  she  would  make  in  her 
separate  trade  or  business.  Whatever  may  be  the  law  upon 
that  subject,  we  find  no  error  in  this  record  for  which  the 
judgment  should  b^  reversed. 
The  judgment  is  affirmed. 
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Anderson  v.  Snyder. 

Fraudr^False  witnesses  to  declaration  of  no  set^ff^Oause  of  action. 

An  action  will  lio  against  a  witness  who  as  such  attested  a  declaratioii 

of  no  set-off  without  having  seen  the  maker  thereof  sign  the  same. 

A        Whether  intended  as  a  fraud  or  not  such  action  is  a  fraud  in  law  and  makes 

the  witness  liable  for  the  damages  that  the  plaintiff  may  have  sustained 

V         in  consequence  of  it. 

Evidence-^ Depositions — Collateral  proceedings. 

The  issue  being  whether  defendant  falsely  witnessed  a  declaration  of 
no  set-off  to  a  judgment  note,  it  was  competent  to  admit  in  evidence  that 
part  of  the  deposition  of  the  maker  of  the  note  taken  on  the  rule  to  open 
judgment  in  which  she  denies  that  she  ever  signed  the  declaration  of  no 
set-off. 

On  the  question  of  damages  it  was  proper  to  show  not  only  that  the 
paper  was  a  forgery  but  that  the  ostensible  maker  had  taken  that  defense 
in  the  proceedings  to  open  the  judgment. 

Practice,  C.  P. — Evidence — Calculation  of  interest  for  jury . 

Whether  a  calculation  of  interest  may  be  sent  out  witii  the  jury  is  largely 
in  the  discretion  of  the  couil,  and  such  discretion  will  not  be  reversed 
where  the  jury  has  been  carefully  instructed  as  to  the  proper  measure  of 
damages. 

Submitted  April  27, 1900.  Appeal,  No.  37,  April  T.,  1900, 
by  defendant,  in  suit  of  William  C.  Anderson,  against  Henry 
.  L.  K.  Snyder,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
April  T.,  1898,  No.  796,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Beaveb,  Oblady,  W.  W.  Pobteb  and  W.  D. 
PoBTEB,  JJ.    Aflftrmed.     Opinion  by  RiCB,  P.  J.  . 

Trespass.    Before  White,  P.  J. 

It  appears  from  the  record  that  this  was  an  action  in  trespass 
wherein  the  plaintiff,  William  C.  Anderson,  sought  to  recover 
from  the  defendant,  Henry  L.  K.  Snyder,  the  sum  of  $1,000 
for  an  alleged  fraud  or  deceit  which  the  plaintiff  alleges  the 
defendant  perpetrated  upon  him  in  witnessing  a  certain  cer- 
tificate of  no  defense  to  a  certain  judgment  note  for  $600  by 
Catharine  Frances  Snyder,  by  means  of  which  certificate  the 
plaintiff  was  induced  to  purchase  said  judgment  note.  The 
plaintiff  claims  that  both  the  said  judgment  note  and  certifi- 
cate of  no  defense  were  forged ;  that  the  defendant  knew  they 
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were  forged  when  he  witaiessed  said  certificate  of  no  defense, 
and  that  he  sought  thereby  to  defraud  the  plaintiff  of  the  sum 
of  $500. 

[At  the  trial,  the  court,  under  offer  of  counsel-  for  plaintiff, 
admitted  the  deposition  of  Catharine  Frances  Snyder,  in  the 
suit  of  Anderson  v.  Catharine  F.  Snyder,  which  offer  counsel 
for  defendant  objected  to  as  follows : 

Objected  to  for  the  reason  that  the  best  evidence  of  the  sig- 
nature of  this  note  would  be  the  testimony  of  Mrs.  Catharine 
Frances  Snyder  herself,  and  not  her  declarations,  and  it  has 
not  been  proven  that  she  is  not  a  competent  witness  within  the 
control  of  the  plaintiff,  and  that  the  record  which  has  been  of- 
fered in  evidence  has  not  been  properly  proven. 

The  court :  That  part  of  the  deposition,  where  she  denies  that 
she  ever  signed  it  and  says  that  it  was  not  her  signature,  I  will 
admit  in  evidence,  but  nothing  beyond  that.  Exception  noted 
for  defendant.]  [6] 

The  court  charged  the  jury  in  part  as  follows : 
[It  is  a  palpable  fraud  to  witness  a  paper  in  that  way.     He 
may  not  have  intended  a  fraud  at  the  time,  but  it  is  a  fraud  in 
law  and  makes  him  liable  for  the  damage  that  the  plaintiff  may 
have  sustained  in  consequence  of  it.]  [2]  .  .  .  . 

[The  defendant's  counsel  ask  me  to  instruct  you  that  under 
all  the  evidence,  the  verdict  ought  to  be  for  the  defendant. 
I  refuse  such  instructions,  and  I  say  to  you  that  if  the  plain- 
tiff advanced  the  money  on  the  faith  of  this  certificate  he  is 
entitled  to  recover  from  the  defendant  all  that  he  lost  in  con- 
sequence of  it.]  [8] 

Verdict  and  judgment  for  plaintiff  for  $390.  Defendant  ap- 
appealed. 

Errors  assigned  were  (1)  refusal  of  binding  instructions  for 
defendant.  (2,  8)  To  portions  of  the  judge's  charge,  reciting 
same.  (4)  In  permitting  counsel  for  plaintiff  to  send  out  with 
the  jury  a  statement  or  calculation  of  his  damages.  (5)  To 
ruling  on  evidence,  reciting  same. 

Thos.  M.  Marshall  and  Rody  P.  Marshall^  for  appellant. — It 
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was  necessary  for  the  plaintiff  to  show,  before  he  could  recover 
in  this  action,  that  Henry  L.  K.  Snyder,  the  defendant,  acted 
in  bad  faith  and  with  intent  to  defraud  the  plaintiff.  In  sup- 
port of  this  principle  see  Lamberton  v.  Dunham,  166  Pa.  129. 

Where  the  plaintiff  fails  to  produce  affirmative  evidence  that 
the  defendant  acted  in  bad  faith,  with  intent  to  defraud,  and 
on  the  other  hand  the  defendant  shows  reasonable  grounds  for 
belief  in  his  representations,  it  is  error  for  the  court  to  hold 
that  the  jury  must  decide  whether  the  defendant  had  reason- 
able grounds  for  his  belief.  See  opinion  of  Justice  Sharswood 
in  Dilworth  v.  Bradner,  85  Pa.  238. 

In  actions  of  trespass,  the  matter  of  damages  is  wholly  with 
the  jury,  and  they  should  determine  the  same  from  the  evidence 
produced  before  them,  without  any  assistance  either  by  the 
counsel  for  the  plaintiff  or  the  defendant. 

As  to  the  fifth  assignment  of  error,  the  deposition  which 
the  court  below  permitted  to  be  admitted  in  evidence,  was  not 
the  best  evidence :  Hexter  v.  Bost,  125  Pa.  52. 

J.  Robert  Wright  and  W.  O.  Anderson^  for  appellee. — ^A  review 
of  the  cases  cited  by  appellant  will  sufficiently  show  that  they 
are  not  either  applicable  to  the  facts  of  this  case  or  are  in  sup- 
port of  the  judgment  of  the  court  below. 

Opinion  by  Rice  P.  J.,  July  26, 1900 : 

One  John  D.  Allan  brought  to  the  plaintiff  a  judgment  note 
for  $500  drawn  in  his  favor  and  purporting  to  have  been  signed 
and  sealed  by  Joseph  Snyder  and  Catherine  Frances  Snyder 
and  asked  the  plaintiff  to  buy  it.  The  latter  refused  to  do  so 
unless  Catherine,  whom  he  knew  to  be  responsible,  would  give 
a  certificate  of  no  defense.  He  thereupon  made  a  copy  of  the 
note  and  attached  thereto  the  following  certificate : 

"Pittsburg,  Pa.,  June  21, 1893. 
"  I  hereby  certify  that  I  have  no  drawback,  claim,  set-off  or 
other  defense  of  any  kind,  in  law  or  equity,  to  the  payment  of 
the  original  judgment  note  of  which  the  foi*egoing  is  a  correct 
copy ;  further,  that  I  am  still,  at  present,  the  owner  of  bouse 
and  lot  1521  Penn  street,  Pittsburg." 

Allan  took  the  papers  away  and  about  ten  days  later  returned 
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with  the  certificate  apparently  signed  and  sealed  by  Catherine 
and  witnessed  by  Henry  L.  K.  Snyder,  the  present  defendant. 
The  plaintiff  relying  on  the  genuineness  of  her  signatures  took 
an  assignment  of  the  note  and  gave  Allan  the  money.  When 
the  note  became  due  the  plaintiff  issued  an  execution.  Upon 
Mrs.  Snyder's  sworn  allegation  that  her  signature  was  a  for- 
gery, the  court  stayed  the  execution,  opened  the  judgment  and 
awarded  an  issue.  Subsequently  a  compromise  was  effected 
between  her  and  the  plaintiff  whereby  he  received  $300  in  sat- 
isfaction of  his  claim  against  her.  Later  the  plaintiff  brought 
this  action  against  Henry  L.  K.  Snyder  to  recover  what  he  lost 
by  reason  of  what  he  alleged  to  be  the  fraudulent  act  of  the 
defendant  in  witnessing  the  certificate  of  no  defense. 

The  defendant's  explanation  of  his  attestation  of  the  paper, 
as  given  on  the  trial  of  this  action,  differs  materially  from  the 
explanation  given  by  him  in  his  deposition  taken  on  the  rule  to 
open  the  judgment.  But  iu  view  of  the  manner  in  which  the 
court  submitted  the  case  to  the  jury  (see  second  assignment  of 
error)  we  probably  ought  to  take  his  present  testimony  as  be- 
ing the  true  account  of  the  part  taken  by  him  in  the  transac- 
tion. A.  He  says :  *'  I  don't  know  what  street  I  was  on,  but 
Joe  came  to  me  and  sajrs :  '  Mother  wants  you  to  witness  this,  so 
I  can  get  the  money,  Mr.  Allan  and  I  are  in  business  together, 
and  if  I  get  this  money  everything  will  be  all  right  and  I  will 
pay  the  money  back.'  Q.  This  Joe  Snyder  was  your  brother-in- 
law?  A.  Yes,  sir;  and  so  the  signature  looked  just  the  same 
to  me  as  when  she  signed  that  other  and  I  readily  witnessed  it 
for  him  and  thought  she  wanted  me  to  do  it."  Another  part 
of  his  testimony  is  as  follows :  "  Q.  And  when  you  attested 
tliis  certificate  that  it  was  her  signature,  you  did  not  really 
know  whether  it  was  a  paper  she  had  signed  or  not?  A.  I 
thought  it  was.  Q.  Did  you  really  know  ?  A.  No,  I  could 
not  tell." 

The  general  rule  is,  that  in  an  action  of  deceit  based  on 
false  representations,  particularly  if  there  be  no  contract  be- 
tween the  parties  and  no  consideration  upon  which  a  contract 
can  be  implied,  the  only  gfround  for  recovery  is  the  defendant's 
bad  faith  in  making  them.  Some  of  the  cases  go  to  the  extent  of 
holding  that  if  the  defendant  had  an  honest  belief  that  the  rep- 
resentations were  tnie  it  is  not  permissible  for  the  jury  to  de- 
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oide  against  him  because,  in  their  opinion,  he  had  not  reasonable 
grounds  for  his  belief :  ^Lamberton  v.  Dunham,  165  Pa.  129, 
and  cases  there  cited.  Before  the  jury  can  properly  find  for 
the  plaintiff  they  must  be  satisfied  that  the  defendant  made  a 
statement  knowing  it  to  be  false,  or  with  such  conscious  igno- 
rance of  its  truth  as  would  in  morals  convict  the  defendant  of 
falsehood:  Griswold  v.  Gebbie,  126  Pa.  363;  Dutton  v.  Pyle, 
7  Pa.  Superior  Ct.  126.  Counsel  for  defendant  frankly  admit 
in  their  printed  brief,  that  in  attesting  the  signature  to  the 
certificate  their  client  did  what  was  equivalent  to  making  a 
false  representation,  but  they  ask,  did  his  act  constitute  action- 
able fraud  ?  They  argue  that  it  did  not,  if  he  had  an  honest 
belief  that  the  signature  of  Mrs.  Snyder  was  genuine.  This 
might  be  true  if  that  was  the  entire  representation.  But  it 
was  not  the  entire  representation.  "  A  subscribing  witness  is 
one  who  was  present,  when  the  instrument  was  executed,  and 
who  at  that  time,  at  the  request  or  with  the  assent  of  the 
party,  subscribed  his  name  to  it,  as  a  witness  of  the  execution. 
If  his  name  is  signed,  not  by  himself,  but  by  the  party,  it  is  no 
attestation.  Neither  is  it  such,  if,  though  present  at  the  exe- 
cution, he  did  not  subscribe  the  instrument  at  that  time,  but 
did  it  afterwards  and  without  request,  or  by  the  fraudulent 
procurement  of  the  other  party.  (See  Huston  v.  Ticknor,  99 
Pa.  231.)  But  it  is  not  necessary  that  he  should  have  actually 
seen  the  party  sign,  nor  have  been  present  at  the  very  moment 
of  signing ;  for,  if  he  is  called  in  immediately  afterwards,  and 
the  party  acknowledges  his  signature  to  the  witness,  and  re- 
quests him  to  attest  it,  this  will  be  deemed  part  of  the  transac- 
tion, and,  therefore,  a  sufficient  attestation ;  '^  1  Greenleaf  on 
Evidence,  sec.  669.  It  is  thus  seen  that  the  defendant  repre- 
sented by  his  attestation  not  merely  that  the  signature  of  Mrs. 
Snyder  was  genuine,  but  that  he  saw  her  make  it,  or  that  she 
acknowledged  to  him  that  it  was  her  signature  and  requested 
him  to  attest  it.  This  was  a  false  representation  and  the  de- 
fendant knew  it  was  false.  He  knew  that  the  certificate  was 
to  be  used  to  obtain  money,  and  must  be  presumed  to  have 
known  that  the  person  loaning  the  money  would  rely  on  the 
truthfulness  of  the  representation  implied  in  his  attestation. 
It  is  therefore  no  answer  for  him  to  say  that  he  honestly  be- 
lieved the  signature  to  be  genuine.    Nor  is  it  a  defense  that  he 
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had  no  intention  to  cheat  or  defraud  the  plaintiff.  His  motives 
do  not  enter  into  the  inquiry,  as  some  of  the  cases  say,  or  as 
others  say,  the  law  will  infer  a  wrong  motive  if  all  the  other 
essentials  of  the  cause  of  action  be  shown.  The  latter  view 
was  vigorously  expressed  by  Chief  Justice  Gibson  :  "  No  mo- 
tive for  a  representation  which  is  false  and  may  be  injurious, 
can  be  good ;  and  a  lie  to  help  a  friend,  is  not  the  less  a  lie  be- 
cause it  is  not  designed  to  injure  the  person  to  whom  it  is  told 
it  is  enough  to  stamp  it  with  the  character  of  actual  fraud, 
that  it  may  lead  him  to  a  risk,  which  he  would  otherwise  shun : ' 
Bokee  v.  Walker,  14  Pa.  139 ;  Boyd  v.  Browne,  6  Pa.  310 
Huber  v.  Wilson,  23  Pa.  178 ;  Duff  v.  Williams,  85  Pa.  490. 
Nor  is  there  any  merit  in  the  contention  that  the  plaintiff 
was  negligent  in  not  ascertaining  from  Mrs.  Snyder  person- 
ally whether  or  not  her  signature  was  genuine.  It  does  not 
lie  in  the  defendant's  mouth  to  say  that  the  plaintiff  ought  not 
to  have  relied  so  implicitly  on  his  representation  that  it  was 
genuine.  The  doctrine  of  contributory  negligence  cannot  be 
invoked  in  such  a  case.  We  think,  therefore,  that  the  learned 
trial  judge  was  clearly  right  in  saying  to  the  jury;  'Ut  is  a 
palpable  fraud  to  witness  a  paper  in  that  way.  He  may  not 
have  intended  a  fraud  at  the  time,  but  it  is  a  fraud  in  law  and 
makes  him  liable  for  the  damage  that  the  plaintiff  may  have 
sustained  in  consequence  of  it."  The  first,  second  and  third 
assignments  of  error  are  overruled. 

It  is  complained  in  the  fifth  assignment  that  the  court  erred 
in  admitting  in  evidence  that  part  of  Mrs.  Snyders's  deposition 
taken  on  the  rule  to  open  the  judgment  in  which,  to  quote  from 
the  ruling  of  the  court,  ^^  she  denies  that  she  ever  signed  it  and 
says  that  it  was  not  her  signature."  Nothing  beyond  that  was 
admitted.  It  was  certainly  relevant,  if  not  absolutely  essential, 
for  the  plaintiff  to  show  that  Mrs.  Snyder  defended  against  the 
note  on  the  ground  that  her  signature  was  not  genuine ;  for  it 
seems  that  fraud  without  damage  is  not  actionable ;  at  least  if 
there  be  no  proof  of  actual  damage  having  been  sustained  in 
consequence  of  the  fraud,  nominal  damage  only  can  be  recov- 
ered. See  Messinger  v.  Hagenbuck,  2  Whar.  410, 416.  Upon  the 
question  of  damages  it  would  seem  not  out  of  place  to  show, 
not  only  that  the  note  was  a  forgery  but  also  that  the  ostensible 
maker  had  taken  that  defense  in  the  proceedings  to  open  the 
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judgement.  For  the  purpose,  therefore,  of  showing  the  ground 
on  which  she  based  her  application  to  open  the  judgment,  not 
for  the  purpose  of  proving  the  fact  testified  to,  we  are  of  opinion 
that  that  part  of  the  deposition  was  admissible.  See  Baxter  v. 
Bast,  125  Pa.  52.  If  there  had  been  formal  pleadings  showing 
the  issue,  like  a  bill  and  answer  in  equity,  the  case  might  be 
different.  The  legitimate  evidence  that  the  signature  was  not 
the  genuine  signature  of  Mrs.  Snyder  was  ample  and  was  un- 
contradicted. In  addition  to  the  opinion  evidence  upon  that 
subject,  the  plaintiff  swore  that  in  the  proceedings  to  open  the 
judgment  the  present  defendent  testified  that  the  signature  was 
not  hers.  The  defendant  did  not  deny  that  he  had  so  testified. 
On  the  contrary  when  asked  whether  he  did  not  state  in  his 
testimony  on  the  rule  to  open  the  judgment  that  the  signature 
to  the  note  was  not  Mrs.  Snyder's,  he  answered :  **  I  can't  re- 
member that — whether  I  did  or  not.  I  may  have.  That's  pretty 
near  five  years  ago  ;  I  can't  remember  that."  If  there  was  tech- 
nical error  in  the  ruling  complained  of  in  the  fifth  assignment 
it  was  harmless ;  but  we  are  not  convinced  that  there  was  error. 

The  matter  of  sending  out  with  the  jury  a  statement  contain- 
ing a  calculation  of  interest  is  largely  in  the  discretion  of  the 
court.  In  view  of  the  careful  instructions  given  by  the  court 
upon  the  measure  of  damages  and  the  verdict  of  the  jury  it  is 
apparent  that  no  harm  was  done  in  this  case  by  permitting  the 
plaintiff  to  send  out  a  statement. 

The  judgment  is  affirmed. 


Commonwealth  v.  Becker. 

Criminal  law^Practice,  Q.  8.— Jurisdiction,  Q,  8, — 8ubstituti(ni  of  copy 
for  lost  indictment. 

A  court  having  jurisdiction  of  the  cause  has  power  to  supply  the  place 
of  a  lost,  mislaid,  destroyed  or  stolen  indictment  by  a  properly  proved 
copy. 

Becord— Presumption  of  regularity. 

A  court  having  power  to  substitute  a  copy  for  a  lost  bill  of  indictment 
its  action  will  not  be  disturbed  where  the  presumption  from  the  record  is 
that  the  court  proceeded  regularly,  not  arbitrarily,  and  that  these  facts 
expressed  in  the  order,  namely,  that  the  original  was  lost  or  mislaid  and 
that  this  was  a  copy,  were  established  by  proper  and  sufficient  proof. 
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Argued  March  12, 1900.  Appeal,  No.  19,  Oct.  T.,  1900,  by  de- 
fendant, in  suit  of  Commonwealth  of  Pennsylvania  against  Cor- 
nelius M.  Becker,  from  sentence  of  Q.  S.  Schuylkill  Co.,  Sept.  T., 
1899,  No.  1026,  on  verdict  of  guilty.  Before  Rice,  P.  J.,  Bea- 
ver, Oblady,  W.  W.  Poeter  and  W.  D.  Porter,  JJ.  Af- 
firmed.    Opinion  by  Rice,  P.  J. 

Indictment  for  false  pretenses.     Before  Bechtel,  P.  J. 

It  appears  from  the  record  that  the  bill  of  indictment  being 
lost  or  mislaid  in  the  above  case,  the  court  below  permitted  the 
district  attorney  to  file  a  cei-tified  copy  of  the  same.  Under 
objections  of  defendant  the  court  made  the  following  order : 
"  And  now,  to  wit :  January  3,  1900,  the  within  copy  of  orig- 
inal bill  being  presented  to  the  court,  the  court  do  direct  the 
same  to  be  filed,  to  take  the  place  of  the  original,  lost  or  mis- 
laid." 

Defendant  was  subsequently  called  for  trial,  but  he  refused 
to  plead  to  the  written  paper  purporting  to  be  a  copy  of  the 
original  bill  of  indictment  and  stood  mute.  Thereupon  the 
court  directed  the  plea  of  "not  guilty"  to  be  entered  for  de- 
fendant. The  district  attorney  then  entered  said  plea  and 
signed  the  same  himself. 

Verdict  of  guilty  and  sentence  to  pay  a  fine  of  125.00,  to 
return  to  one,  Ketner,  $400,  to  pay  the  costs,  and  to  be  impris- 
oned in  the  county  jail  for  six  months.     Defendant  appealed. 

Errors  assigned  among  others  were  (2)  in  accepting  said 
alleged  copy  of  original  bill,  and  in  directing  the  same  to  be 
filed  to  take  the  place  of  original.  (6)  In  receiving  evidence 
tending  to  show  a  general  reputation  for  bad  character  on  the 
part  of  the  defendant  after  the  date  of  the  act  complained  of  in 
the  alleged  copy  of  the  original  bill  of  indictment,  and  before 
the  date  of  the  day  that  the  defendant  was  prosecuted.  (7)  In 
pronouncing  judgment  on  the  verdict. 

R,  H.  Kochi  for  appellant. — The  assignments  of  error  in  this 
case  raise  two  questions.  The  first  relates  to  the  method  and 
sufficiency  of  proof  for  supplying  an  indictment  lost  or  mislaid. 
The  second  question  is.  Can  proof  of  bad  character,  based 
upon   reputation  acquired  since  the  conunission  of  the  act 
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charged  in  the  indictment,  but  prior  to  prosecution  and  find- 
ing of  bill,  be  admitted  under  objection  of  the  defendant? 

No  opportunity  was  afforded  the  defendant  in  this  case  to 
cross-examine  the  district  attorney  who  made  the  ex  parte  cer- 
tificate and  affidavit  upon  which  the  court  made  its  order.  The 
district  attorney  is  not  the  proper  custodian  of  an  indictment. 

The  power  of  a  court  to  supply  a  lost  record  is  statutory. 
By  the  Act  of  June  16,  1836,  P.  L.  784,  sec.  13,  the  several 
courts  of  common  pleas  have  the  jurisdiction  and  power  of  a 
court  of  chancery  so  far  as  relates  to,  inter  alia,  the  perpetua- 
tion of  testimony.  The  power  conferred  by  said  act  is  extended 
and  enlarged  by  the  Act  of  April  25,  1860,  P.  L.  569,  sec,  26. 

It  will  be  observed  that  it  is  only  "when  proved,"  such 
record  shall  have  the  same  legal  operation  as  the  original  record 
would  have  had.  The  copy  of  bill  in  this  case  was  admitted 
by  the  court  under  objection  and  without  sufficient  proof. 

When  a  record  is  alleged  to  have  been  lost,  the  court  will 
not  permit  a  copy  to  be  filed  by  mere  consent ;  there  must  be 
proof :  Griswold  v.  Griswold,  13  Leg.  Int.  229. 

As  to  the  proof  required  where  a  record  is  lost,  see  Richard's 
Appeal,  122  Pa.  647,  Coxe  v.  England,  66  Pa.  212,  MUtimore 
V.  Miltimore,  40  Pa.  151,  and  Bolton's  Estate,  3  Pa.  Dist  Rep. 
268. 

A  person's  general  reputation  is  always  affected  by  a  prosecu- 
tion or  by  talk  concerning  a  matter  which  subsequently  becomes 
the  basis  of  a  prosecution.  In  this  case  the  commission  of  the 
crime  and  the  prosecution  are  almost  two  years  apart,  the 
former  being  alleged  to  have  taken  place  October  6, 1897,  and 
the  prosecution  September  1, 1899.  Between  those  two  dates 
rumors,  no  doubt,  passed  through  the  community  and  affected 
the  reputation  of  die  defendant  adversely.  In  fact,  a  number 
of  witnesses  said  that  they  had  heard  nothing  affecting  the 
defendant's  reputation  until  they  heard  rumors  concerning  the 
Ketner  affair.  The  commonwealth  was  permitted  to  inquire 
generally  as  to  the  character  of  the  defendant  between  the  dates 
named.     This,  we  think,  is  manifestly  erroneous. 

W.  F.  Shepherd,  with  him  M.  P.  McLoughlin^  district  attoi^ 
ney,  N,  Heblick  and  Q-eorge  W.  Qise^  for  appellee. — The  attor- 
ney for  the  defendant,  at  no  time  in  the  case,  made  objections 
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to  the  copy  being  filed  because  proper  proofs  were  not  made  or 
that  the  same  was  not  a  correct  copy  of  the  original,  but  simply 
objected  to  the  order  directing  the  copy  to  be  filed.  By  so 
doing  he  admitted  correctness  of  copy,  but  objected  to  its  be- 
ing filed. 

In  the  case  of  a  lost  declaration  or  statement,  it  is  the  practice 
in  the  civil  court,  without  exception,  to  prepare  and  file  a  new 
declaration  or  statement  of  IJie  cause  of  action,  and  ask  the 
court  to  direct  it  filed  to  take  the  place  of  the  original,  lost  or 
mislaid ;  and  if  the  opposing  counsel  does  not  give  to  tlie  court 
any  reason  why  that  declaration  or  statement  should  not  be 
filed,  the  court  would  at  once  direct  it  filed,  and  the  objection 
of  the  counsel  simply  to  the  order  directing  it  to  be  filed,  would 
neither  avail  him  in  the  court  below  nor  the  court  above.  For- 
tunately for  us,  we  have  this  matter  settled  by  the  authority 
of  one  of  the  best  authors,  viz :  Bishop's  Criminal  Procedure 
(4th  ed.),  sec.  400. 

It  is  the  duty  of  the  gentleman,  when  he  assigns  for  error 
the  admission  by  the  court  of  an  offer  of  evidence,  to  state  the 
offer  clearly,  and  the  exception,  and  the  ruling  of  the  court, 
and  we  say  that  throughout  the  entire  record  there  appears  no 
offer  of  testimony  as  to  character  up  to  the  finding  of  the  indict- 
ment, or  to  the  time  of  the  prosecution,  which  was  admitted 
over  the  gentleman's  exception. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

The  court  below  made  the  following  order :  **  And  now,  to 
wit :  January  8, 1900,  the  within  copy  of  original  bill  being  pre- 
sented to  the  court,  the  court  do  direct  the  same  to  be  filed  to 
take  place  of  original,  lost  or  mislaid."  It  is  complained:  (1) 
that  it  was  irregular  to  make  the  oi-der  on  the  ex  parte  affidavit 
of  the  district  attorney  without  other  proof  and  without  afford- 
ing the  defendant  an  opportunity  to  cross-examine  and  to  show 
that  this  is  not  a  true  copy ;  (2)  that  it  does  not  clearly  appear 
by  the  affidavit  that  it  is  a  correct  copy  of  the  indictment. 

The  first  objection,  if  well  founded  in  fact,  would  be  meri- 
torious, but  it  is  to  be  observed  that  it  is  not  shown  by  the  rec- 
ord that  the  defendant  was  not  afforded  an  opportunity  to  be 
heard  in  opposition  to  the  application,  or  that  the  order  was 
made  on  insufficient  proof.  The  fair  inference  from  the  bill  of 
V0X4,  XIV— 28 


Digitized  by 


Google 


4S4  COMMONWEALTH  v.  BECKER. 

Opinion  of  the  Court.  [14  Pa.  Superior  Ct. 

exceptions  is  that  he  was  present  either  in  person  or  by  coun- 
sel. This  shows  that  he  objected  to  the  order,  but  does  not 
show  that  he  objected  to  the  procedure  or  to  the  insufficiency 
of  the  proof.  There  is  a  lack  of  that  formality  that  is  desirable 
in  so  important  a  proceeding,  but  it  is  not  clearly  apparent 
that  there  was  any  fatal  irregularity.  If  the  court  had  power 
to  make  such  an  order  then  on  the  principle  omnia  praesum 
untur  rite  esse  acta,  the  presumption  from  this  record  is, 
that  the  court  proceeded  regularly,  not  arbitrarily,  and  that 
the  facts  expressed  in  the  order,  namely,  that  the  original  was 
lost  or  mislaid  and  that  this  was  a  copy,  were  established  by 
proper  and  sufficient  proof.  It  is  not  necessarily  to  be  implied 
from  this  record  that  the  only  proof  the  court  had  was  the  ex 
parte  affidavit  of  the  district  attorney.  Furthermore,  it  was 
asserted  at  bar,  and  not  denied,  that,  after  this  appeal  was  taken 
but  prior  to  the  argument,  the  indictment  had  been  found. 
Being  part  of  the  record  of  the  court  below  the  appellant  might 
have  liad  it  brought  up  at  any  time  before  the  appeal  came  on 
for  argument.  If  the  copy  upon  which  he  was  tried  was  not 
a  correct  copy,  the  fact  might  have  been  demonstrated  by  the 
record.  We  refer  to  this  fact  not  as  creating  any  presumption 
as  to  the  correctness  of  the  finding  of  the  court  below,  nor  as 
the  basis  of  our  judgment,  but  for  the  purpose  of  showing  that 
the  prima  facie  presumption  of  its  correctness  might  easily 
have  been  rebutted  if  the  finding  was  not  warranted  by  the 
facts. 

We  feel  justified,  therefore,  in  saying  that  the  only  meri- 
torious question  is,  wliether  or  not  the  court  of  quarter  sessions 
has  power  to  supply  the  place  of  a  lost  or  mislaid  indictment  by 
a  copy  duly  proved,  and  to  require  the  defendant  to  plead 
thereto.  The  courts  of  several  of  the  states  of  the  Union 
have  passed  on  this  question,  some  holding  that  the  power  is 
included  in  the  general  inherent  power  of  the  court  to  presefve 
its  own  records,  others  holding  that  where  the  indictment  is 
lost  after  the  defendant  has  been  arraigned  and  has  pleaded, 
the  substitution  of  a  copy  may  be  made,  but  that  when  it  is 
lost  before  arraignment  or  plea  it  cannot  be  replaced  by  a  copy. 
In  other  states  the  subject  is  regulated  by  special  statutory  pro- 
visions, and  in  some  of  the  states  where  it  is  required  that  in- 
dictments be  spread  upon  the  record,  it  is  held  that  a  certified 
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copy  may  be  substituted  for  the  lost  indictment,  upon  which 
the  trial  may  proceed.  It  cannot  be  said  that  the  courts  of 
this  countiy  have  established  any  uniform  rule  upon  the  subject. 
The  weight  of  authority,  however,  seems  to  be  in  favor  of  the 
proposition  that  the  court  having  jurisdiction  of  the  cause  has 
power  to  supply  the  place  of  a  lost,  mislaid,  destroyed  or  stolen 
indictment  by  a  properly  proved  copy.  Most  of  the  cases  are 
collected  in  10  Am.  &  Eng.  Ency.  of  PL  &  Pr.  417,  418.  We 
call  particular  attention  to  the  case  of  State  v.  Simpson,  67  Mo. 
647.  We  know  of  no  decision  of  our  Supreme  Court  upon  the 
precise  question,  and  in  the  absence  of  any  binding  adjudication 
of  it,  we  conclude  that  the  view  above  suggested  is  more  in 
consonance  with  the  general  principles  upon  which  the  criminal 
law  is  administered  at  this  day  than  the  opposite  view.  The 
fii-st  five  assignments  are,  therefore,  overruled. 

The  sixth  assignment  is  not  in  accordance  with  our  rules  ;  but 
passing  that  objection  and  going  to  the  notes  of  evidence  printed 
in  the  appendix,  we  find  but  two  exceptions  noted  upon  which 
the  assignment  could  by  any  possibility  be  based,  and  neitlier 
of  these  shows  that  testimony  of  the  kind  complained  of  in  the 
assignment  was  actually  given  by  the  witness. 

The  judgment  is  affirmed  and  the  record  is  remitted  to  the 
court  below  to  the  end  that  the  sentence  may  be  fully  carried 
into  effect. 


Commonwealth  v.  Clark. 

CansdUutianal  law  ^Discharge  of  employees -^  Labor  organizaUon^ 
SlaUUe. 

The  Act  of  June  4, 1897,  P.  L.  116,  prohibiting  discharge  of  employees 
of  corporations  because  of  membership  in  lawful  labor  organizations  is 
unconstitutional  in  that  it  offends  article  3,  section  7  of  the  constitution, 
which  provides,  '*  that  the  general  assembly  shall  not  pass  any  local  or 
special  law  ....  regulating  labor,  ti-ade,  mining  or  manufacturing/' 
Whether  the  test  to  be  applied  to  the  classification  adopted  by  the  legisla- 
ture in  the  present  instance  be  necessity  or  the  genuineness  and  substantial 
nature  of  the  distinction  between  employees  of  corporations  and  the  em- 
ployees of  individuals,  firms  and  limited  partnerships  with  respect  to  the 
particular  subject  of  legislation,  the  act  must  be  declared  to  be  a  special 
law  within  the  true  intent  and  meaning  of  the  constitutioQ. 
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Argued  Jan.  12, 1900.  Appeal,  No.  39,  Jan.  T.,  1900,  by 
plaintiff,  in  suit  of  Commonwealth  of  Pennsylvania  against 
George  Clark,  from  decree  of  Q.  S.  Lackawanna  Co.,  Feb.  Sess., 
1898,  No.  317,  quashing  indictment.  Before  Rice,  P.  J., 
Bbaveb,  Oelady,  W.  W.  Poetbb,  W.  D.  Poeteb  and 
Mitchell,  JJ.    Aifirmed.    Opinion  by  Rice,  P.  J. 

Indictment  under  Act  of  June  4, 1897,  P.  L.  116,  to  protect 
employees  of  corporations  in  their  right  to  form,  join  or  belong 
to  labor  organizations  by  providing  penalties  for  any  interfer- 
ence therewith.    Before  Gunstbr,  J. 

It  appears  from  the  record  that  the  defendant  took  a  rule 
to  quash  the  indictment,  assigning  among  other  reasons  that 
the  act  of  assembly  under  which  the  indictment  was  drawn  was 
unconstitutional.  The  court  below  made  absolute  the  rule  to 
quash  the  indictment,  holding  that  the  act  of  assembly  was  in 
violation  of  article  3,  section  7  of  the  constitution  of  Pennsyl- 
vania, providing  that  ^^  the  general  assembly  shall  not  pass  any 
local  or  special  law  ....  regulating  labor,  trade,  mining  or 
manufacturing.''    Commonwealth  appealed. 

Error' assigned  was  in  holding  that  the  Act  of  June  4, 1897, 
P.  L.  116,  under  which  the  indictment  was  drawn,  was  in  viola- 
tion of  section  7,  article  3  of  the  state  constitution. 

Joseph  P.  McOvUefiy  with  him  John  R.  Jones^  district  attor- 
ney, and  George  S.  Homy  for  appellant. — If  this  act  is  within  a 
reasonable  exercise  of  the  police  power  of  the  state  it  does  not 
come  into  conflict  with  the  fourteenth  amendment  of  the  federal 
constitution,  nor  is  it  obnoxious  to  any  other  provision  of  the 
constitution  of  the  United  States :  Slaughter  House  Cases,  83 
U.  S.  36 ;  Powell  v.  Pennsylvania,  114  Pa.  265 ;  s.  c.  127  U.  S. 
678 ;  Com.  v.  Gardner,  133  Pa.  284 ;  Com.  v.  Dunham,  4  Pa. 
Superior  Ct.  74,  affirmed  in  191  Pa.  73. 

The  act  of  the  assembly  in  question  does  not  violate  the  pro- 
visions of  section  7,  article  3  of  the  state  constitution :  Seabolt 
V.  Commissioners,  187  Pa.  318 ;  Com.  Jones,  4  Pa.  Superior 
Ct.  362 ;  Durkin  v.  Coal  Co.,  171  Pa.  193. 

«7,  F.  Scraggy  for  appellee,  filed  no  paper-book. 


Digitized  by 


Google 


COMMONWEALTH  V.  CLAXfL.  437 

435,  (1900).]  Opinion  of  the  Court. 

Opinion  by  Rice,  P.  J.,  July  26, 1900  : 

The  Ist  section  of  the  Act  of  June  4,  1897,  P.  L.  116,  pro- 
vides as  follows :  "  That  if  any  ofl&cer,  agent  or  employee  of  any 
corporation  chartered  under  the  laws  of  the  commonwealth,  or 
any  foreign  corporation  doing  business  in  this  commonwealth, 
(shall  coerce  or  attempt  to  coerce  any  employee  of  such  corpora- 
tion by  discharging  them  or  threatening  to  discharge  them  from 
employment  of  such  corporation,  because  of  their  connection 
with  any  lawful  labor  organization  which  such  employee  may 
have  formed,  joined  or  belonged  to,)  or  if  any  such  oflScer,  agent 
or  employee  shall  exact  fn)m  any  applicant  for  emplojrment  in 
such  corporation  any  promise  or  agreement  not  to  form,  join  or 
belong  to  such  lawful  labor  organization,  or  not  to  continue  a 
member  of  such  lawful  labor  organization,  or  if  any  such  oflScer, 
agent  or  employee  shall  in  any  way  prevent  or  endeavor  to  pre- 
vent any  employee  from  forming,  joining  or  belonging  to  such 
lawful  labor  organization,  or  shall  interfere  or  attempt  to  inter- 
fere by  any  other  means  whatsoever,  direct  or  indirect,  with  any 
employee's  free  and  untrammeled  connection  with  such  lawful 
labor  organization,  he  or  they  shall  be  guilty  of  a  misdemeanor^ 
and  on  conviction  thereof  shall  be  liable  to  a  fine  of  not  more 
than  $2,000  or  less  than  $1,000  and  imprisonment  for  a  term 
not  exceeding  one  year,  or  either  or  both,  in  the  discretion  of 
the  court." 

The  particular  offense  with  which  the  defendant  was  charged 
in  the  indictment  is  that  defined  in  the  first  clause  of  the  sec- 
tion, which,  for  convenience,  we  have  put  in  parenthesis.  The 
things  condemned  are  the  coercion  and  the  attempted  coercion 
of  an  employee ;  but  as  the  act  declares  what  acts  shall  consti- 
tute coercion  and  attempted  coercion,  it  is  plain  to  be  seen  that 
it  forbids  under  penalty  the  discharge  of  an  employee  because  of 
his  connection  with  any  lawful  labor  organization.  The  fact 
that  by  the  terms  of  the  contract  of  employment,  either  party  is 
at  liberty  to  terminate  the  relation  at  any  time  and  for  any 
cause  that  may  seem  to  him  good,  and  even  without  cause  ex- 
cept his  mere  pleasure,  cannot  affect  the  question  of  the  defend- 
ant's guilt,  if  it  be  shown  to  the  satisfaction  of  a  jury  by  direct 
or  circumstantial  evidence  that  it  was  because  of  his  connec- 
tion with  a  lawful  labor  organization  that  the  employee  was 
discharged  or  threatened  with  discharge.     Even  if  he  were  era- 
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ployed  under  the  distinct  understanding  and  agreement  that  he 
would  not  form,  join  or  continue  to  be  a  member  of  such  or- 
ganization, and  violated  his  agreement,  he  would  be  protected 
from  discharge  for  that  cause,  because  the  exaction  of  such 
agreement  as  a  condition  to  his  emplojrment  is  made  unlawful 
in  a  subsequent  part  of  the  section,  and,  therefore,  the  agree- 
ment would  be  a  nullity.  The  principle  involved  in  such  leg- 
islation, it  must  be  conceded  by  its  most  ardent  defenders,  is 
very  far-reaching.  If  it  be  valid  legislation  tlie  principle  would 
extend  to  and  sustain  a  law  making  it  a  misdemeanor  to  dis- 
charge an  employee  because  of  his  membership  in  any  organiza- 
tion, whether  social,  political,  religious,  fraternal  or  whatever  it 
might  be,  provided  only  that  it  was  lawful,  or  because  of  his 
connection  with  any  lawful  enterprise,  or  because  of  any  law- 
ful course  of  living  that  the  legislature  might  deem  not  incon- 
sistent- with  the  discharge  of  his  duties  to  his  employer,  and 
that  notwithstanding  an  express  agreement  between  the  em- 
ployer and  the  employee  that  the  former  should  have  that  right. 
And  if  it  may  restrict  the  right  of  the  employer  to  refuse  to 
continue  the  relation  for  such  cause,  no  contract,  and  no  law 
against  conspiracy  being  violated  thereby,  it  is  diflScult  to  see 
why  it  may  not  make  it  a  misdemeanor  for  him  to  refuse  to 
employ  men  because,  and  for  that  cause  only,  they  are  members 
of  such  organizations.  So  also,  if  the  act  under  consideration 
is  a  valid  exercise  of  the  police  power  of  the  state,  upon  the 
same  principle  the  legislature  could  enact  a  law  making  it  a 
misdemeanor  for  the  employee  to  coerce  or  attempt  to  coerce 
his  employer  by  quitting  work  because  his  employer  refused  to 
employ  or  insisted  upon  discharging  men  not  to  the  liking  of 
the  employer,  even  though  by  the  terms  of  the  contract  either 
party  was  at  liberty  to  end  the  employment  at  any  time.  For 
it  is  self-evident  that  if  the  legislature  may  restrict  the  right  of 
one  party  to  the  contract  to  terminate  at  any  time  the  relation 
thus  established,  it  may  in  like  manner  restrict  the  right  of  the 
other  party,  if  it  so  wills.  These  and  other  illustrations  that 
might  be  given,  show  that  a  greater  principle  is  involved  tlian 
the  power  of  the  legislature  to  enact  suitable  laws  to  protect  em- 
ployees in  the  full  enjoyment  of  their  undoubted  right  to  form, 
join  or  belong  to  associations  organized  for  their  mutual  aid, 
benefit  and  protection.     When  a  case  arises  where  it  shall  be 
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necessary  to  determine  the  question,  it  will  be  well  worthy  the 
most  serious  and  dispassioned  consideration,  whether  a  law  for- 
bidding the  employer  to  prescribe  the  terms  upon  which  he  will 
take  or  retain  another  in  his  employment,  or  the  employee  to 
dictate  the  terms  upon  which  he  will  enter  or  remain  in  the 
employment  of  another,  is  not  such  an  unwarranted  interference 
with  freedom  of  contract  as  to  be  an  infringement  of  the  liberty 
guaranteed  to  one  as  well  as  the  other  by  the  constitution.  But 
it  is  not  absolutely  necessary  in  the  present  case  to  discuss  the 
extent  to  which  the  legislature  in  the  exercise  of  the  police 
power  may  restrain  the  natural  liberty  of  the  citizen  m  this  re- 
gard. For,  although  it  would  seem  from  the  record  that  these 
questions  were  raised  by  the  defendant's  counsel  in  the  court 
below,  and  although  they  were  fully  and  ably  argued  by  the 
counsel  for  the  commonwealth  in  this  court,  yet,  as  we  have  not 
had  the  benefit  of  a  presentation  of  an  argument  on  the  other 
side,  we  feel  justified  in  leaving  them  with  tins  bare  suggestion 
of  their  importance,  and  a  reference  to  some  of  the  general 
principles  of  construction  to  be  had  in  view  in  the  determina- 
tion of  them  and  like  questions.  These  were  very  clearly  stated 
iu  the  opinion  of  Justice  Bbadley  in  Boyd  v.  U.  S.,  116  U.  S. 
616,  635;  29  L.  ed.  746,  752.  ,"  Illegitimate  and  unconstitu- 
tional practices  get  their  first  footing  in  that  way,  namely,  by 
silent  approaches  and  slight  deviations  from  legal  modes  of 
procedure.  This  can  only  be  obtained  by  adhering  to  the  rule 
that  constitutional  provisions  for  the  security  of  persons  and 
property  should  be  liberally  construed.  A  close  and  literal  con- 
struction deprives  them  of  half  their  efficacy,  and  leads  to  grad- 
ual depreciation  of  the  right,  as  if  it  consisted  more  in  sound 
than  in  substance." 

The  court  below,  whilst  commenting  upon  the  question^ 
above  suggested,  quashed  the  indictment  upon  the  distinct 
ground  that  the  clause  of  the  act  under  consideration  is  in 
violation  of  article  8,  section  7  of  our  state  constitution,  which 
provides,  that  '*  the  general  assembly  shall  not  pass  any  local 
or  special  law  ....  regulating  labor,  trade,  mining  or  manu- 
facturing." 

First,  is  this  a  law  regulating  labor,  trade,  mining  or  manu- 
facturing? 

It  would  seem  clear  that  a  law  which  provides  that  one 
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employed  to  labor  shall  not  be  discharged  by  his  employer  for 
a  cause  which  thfey  deemed  and  agreed  to  be  suflScient  when 
the  contract  of  employment  was  made,  or  that  he  shall  not  be 
discharged  for  the  same  cause,  when  bji  the  terms  of  the  con- 
tract of  employment  the  employer  has  the  right  to  discharge 
him,  and  he  has  a  right  to  quit  work,  at  his  mere  pleasure,  or 
that  a  laborer  shall  not  quit  work  because  his  employer  has 
formed  or  joined  an  association  of  employers  lawfully  organized 
for  their  mutual  aid,  benefit  and  protection,  is  a  law  regulating 
labor.  And  such  a  law,  when  operative  to  restrict  the  natural 
rights  of  those  engaged  in  trade,  mining  or  manufacturing  with 
respect  to  the  conduct  of  such  business  (which  includes,  of 
course,  the  selection  and  discharge  of  employees),  may  also  be 
regarded  as  a  law  regulating  trade,  mining  or  manufacturing, 
as  the  case  may  be. 

Second,  is  this  a  special  law? 

The  only  employers  affected  by  the  act  are  corporations,  and 
the  only  employees  affected  are  the  employees  of  corporations. 
It  is  unquestionably  class  legislation,  but  class  legislation  is 
not  necessarily  special  legislation  within  the  meaning  of  the 
prohibitory  provisions  of  our  state  constitution.  Not  only  may 
there  be  separate  legislation  for  or  concerning  a  class  into  which 
individuals  and  objects  are  naturally  collected,  but  it  is  also 
well  settled,  that  the  legislature  is  not  absolutely  prohibited  to 
determine  and  declare  the  classes  to  which  the  objects  of  legis- 
lation belong,  and  then  legislate  for  or  concerning  each  of  those 
classes  separately  and  differently.  The  diflSculty  is  in  deter- 
mining when  the  constitutional  limitations  upon  this  power 
have  been  exceeded;  for,  although  it  is  primarily  a  legislative 
question,  it  is  the  plain  duty  of  the  courts  toanterfere  where, 
no  matter  what  the  pretext,  the  constitutional  prohibition  of 
local  and  special  legislation  has  been  violated. 

In  Ayars's  Appeal,  122  Pa.  266,  281,  Chief  Justice  Stebbett 
declared  that  the  underlying  principle  of  all  the  cases  is,  "  that 
classification,  with  the  view  of  legislation  for  either  class  sepa- 
rately, is  essentially  unconstitutional,  unless  a  necessity  there- 
for exists,  a  necessity  springing  from  manifest  peculiarities 
clearly  distinguishing  those  of  one  class  from  each  of  the  otiier 
classes,  and  imperatively  demanding  legislation  for  each  class, 
separately,  that  would  be  useless  and  detrimental  to  the  others. 
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Laws  enacted  in  pursuance  of  such  classification  and  for  such 
purposes,  are,  properly  speaking,  neither  local  nor  speciaL  They 
are  general  laws,  because  they  apply  alike  to  all  that  are  simi- 
larly situated  as  to  their  peculiar  necessities." 

In  Sugar  Notch  Borough,  192  Pa.  349,  Mr.  Justice  Mitchbll 
said :  "  It  is  the  settled  law  since  Wheeler  v.  Philadelphia,  77 
Pa.  338,  that  classification  based  on  genuine  and  substantial 
distinctions  is  within  the  constitutional  power  of  the  legis- 
lature, and  an  act  which  applies  to  all  the  members  of  the  class 
is  general  and  not  special." 

In  Seabolt  v.  Commissioners,  187  Pa.  318,  it  was  said  that 
"  classification  is  a  legislative  question,  subject  to  judicial  re- 
vision only  so  far  as  to  see  that  it  is  founded  on  real  distinc- 
tions in  the  subjects  classified,  and  not  on  artificial  or  irrele- 
vant ones  used  for  the  purpose  of  evading  the  constitutional 
prohibition." 

In  the  late  cases  of  Com.  v.  Gilligan,  195  Pa.  504,  and  Clark's 
Estate,  195  Pa.  520,  it  is  declared:  "It  may,  therefore,  be 
taken  as  settled  law  that  in  cases  of  this  character  the  courts 
will  look  beyond  the  mere  form  of  the  act,  and  examine  its  true 
intent  and  effect,  in  the  light  of  the  purpose  of  the  constitu- 
tional restrictions." 

It  is  unnecessary  to  cite  other  cases.  With  these  authori- 
tative rulings  to  guide  us,  it  ought  not  to  be  diflBcult  to  deter- 
mine whether  or  not  this  is  a  special  law.  As  its  title  indi- 
cates it  is  an  act  to  protect  certain  employees  in  their  right  to 
form,  join  or  belong  to  labor  organizations,  and  in  providing 
protection  for  them  it  restricts  the  rights  of  their  employers 
with  respect  to  the  selection  and  discharge  of  employees.  To 
be  more  explicit,  it  extends  protection  to  the  employees  of  cor- 
porations in  their  right  to  form  or  join  labor  organizations, 
whilst  denying  the  same  protection  to  the  employees  of  indi- 
viduals, firms  and  limited  partnerships ;  it  deprives  corpora- 
tions of  the  right  to  discharge  employees  for  a  certain  cause, 
even  though  this  right  be  expressly  reserved  in  the  contract  of 
employment;  whilst  leaving  individuals,  firms  and  limited 
partnerships  free  to  discharge  their  employees  for  the  same 
cause  or  at  will,  provided  no  contract  or  law  against  conspi- 
racy be  violated.  As  has  been  well  said  arbitrary  selection 
can  never  be  justified  by  calling  it  classification.     **  While 
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good  faith  and  a  knowledge  of  existing  conditions  on  the  part 
of  the  legislature  is  to  be  presumed,  yet  to  carry  that  pre- 
sumption to  the  extent  of  alwajrs  holding  that  there  must  be 
some  undisclosed  and  unknown  reason  for  subjecting  certain 
individuals  or  corporations  to  hostile  and  discriminating 
legislation  is  to  make  the  protecting  clauses  of  the  fourteenth 
amendment  a  mere  rope  of  sand,  in  no  way  restraining  state 
action : "  Justice  Brewer  in  Gulf,  etc.,  R.  Co.  v.  ElUs,  165 
U.  S.  150;  41  L.  ed.  666.  This  is  equally  true  whether 
classification  for  purposes  of  legislation  be  viewed  with  re- 
spect to  the  provisions  of  our  state  constitution  prohibiting 
special  legislation,  or  with  respect  to  the  provisions  of  the  fed- 
eral constitution.  If  this  were  not  so,  the  courts  would  be 
compelled  to  declare  that  an  act  like  that  under  consideration 
would  be  valid  although  restricted  to  natural  persons  or  any 
class  of  natural  persons,  as  for  example  coal  operators,  or  build- 
ers, or  plumbers,  or  shoe-makers  or  bakers  (and  so  on  indefi- 
nitely) and  their  employees.  Surely  no  one  would  contend  that 
such  arbitrary  selection  of  persons  for  the  purposes  of  legis- 
lation upon  a  subject  with  respect  to  which  these  persons  differ 
in  no  particular  from  other  persons  would  be  justified  upon  the 
principle  that  if  a  law  deals  alike  with  all  of  a  certain  class  it 
is  a  general  law.  It  becomes  equally  clear,  when  the  ques- 
tion is  carefully  considered  in  the  light  of  principle  as  well  as 
authority,  that  the  arbitrary  selection  of  corporations  and  their 
employees  for  the  purpose  of  this  legislation  cannot  be  sus- 
tained upon  that  principle.  If  it  be  said  that  corporations  are 
not  within  the  protection  of  the  fourteenth  amendment  of  the 
federal  constitution,  that  legislation  affecting  them  is  permis- 
sible which  would  not  be  permissible  as  to  natural  persons, 
and,  therefore,  the  classification  upon  which  this  act  rests  was 
justifiable,  it  seems  sufl6cient  to  reply  that  the  argument  is 
based  on  a  false  premise.  After  citing  a  large  number  of  auth- 
orities in  support  of  the  proposition  that  corporations  are  per- 
sons within  the  provisions  of  the  fourteenth  amendment.  Jus- 
tice Brewer  said :  "  The  rights  and  securities  guaranteed  to 
pereons  by  that  instrument  cannot  be  disregarded  in  respect 
to  these  artificial  entities  called  corporations  any  more  than 
they  can  be  in  respect  to  the  individuals  who  are  the  equitable 
owners  of  the  property  belonging  to  such  corporations.    A 
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state  has  no  more  power  to  deny  to  corporations  the  equal  pro- 
tection of  the  law  than  it  has  to  individual  citizens : "  Gulf, 
etc.,  R.  Co.  V.  Ellis,  supra.  If  it  be  said  that  legislation  for 
the  protection  of  employees  as  a  class  against  coercion  or  un- 
fair and  unconscionable  dealings  on  the  part  of  employers  as  a 
class  is  a  valid  exercise  of  the  police  power  of  the  state,  the 
plain  answer  is  that,  even  if  the  soundness  of  this  general  prin- 
ciple be  conceded,  it  does  not  apply  here,  because  the  act  under 
consideration  does  not  apply  alike  to  all  the  members  of  the 
two  classes,  namely  employers  and  employees. 

Whether  the  test  to  be  applied  to  the  classification  adopted 
by  the  legislature  in  the  present  instance  be  necessity — ^using 
that  term  in  the  sense  of  gi*eat  or  urgent  public  convenience — 
or  be  the  genuineness  and  substantial  nature  of  the  distinctions 
between  employees  of  corporations  and  the  employees  of  indi- 
viduals, firms  and  limited  partnerships  with  respect  to  the  par- 
ticular subject  of  legislation,  we  are  all  of  opinion  that  this 
must  be  declared  to  be  a  special  law  within  the  true  intent 
and  meaning  of  the  constitution. 

Judgment  affirmed. 


Nettleton  v.  Caryl. 

Interest— Contract  for  sale  of  land^  Accompanied  by  possession  in  vendee 
— Deferred  payments  of  purchase  money. 

The  general  rule  that  interest  is  not  demandable  of  right  until  the  debt 
is  due,  except  in  pursuance  of  the  terms  of  an  express  contract  applies 
where  a  contract  of  sale  of  land  is  made  with  future  payments  at  stipu- 
lated times  accompanied  with  present  possession  by  the  vendee;  there 
being  no  contract  for  payment  of  interest  while  the  instalments  were  run- 
ning to  maturity. 

Argued  Jan.  11,  1900.  Appeal,  No.  8,  Jan.  T.,  1900,  by 
defendant,  in  suit  of  F.  E.  Nettleton  against  J.  D.  Caryl,  from 
decree  of  C.  P.  Lackawanna  Co.,  May  T.,  1897,  No.  861,  dis- 
charging rule  to  open  the  judgment  on  confession  contained  in 
an  agreement  for  sale  of  real  estate.  Before  Rice,  P.  J.,  Bea- 
ver, Orlady,  W.  W.  Porter,  W.  D.  Porter  and  Mitch- 
ell, J  J.    Reversed.    Opinion  by  Rice,  P.  J. 
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Rule  to  open  judgment  on  confession  contained  in  agreement 
for  sale  of  real  estate.    Before  Abchbald,  P.  J. 

It  appears  from  the  record  and  evidence  that  the  plaintifiF, 
F.  E.  Nettleton,  sold  to  the  defendant,  Josiah  D.  Caryl,  a  va- 
cant lot  in  the  city  of  Scranton,  by  agreement  in  writing  dated 
January  29,  1891,  for  $3,500,  payable  in  annual  instalments 
of  $500  each. 

It  provided  that  the  purchaser  should  have  possession  from 
the  date  of  the  agreement  and  did  not  call  for  interest. 

Caryl  paid  the  instalments  at  or  about  the  times  they  came 
due,  except  the  last  one  of  $300,  which  came  due  in  1897. 
This  he  tendered  to  plaintiff  when  due  and  asked  for  his  deed, 
accompanying  it  with  $8.00  to  cover  any  interest  that  might 
be  claimed  because  some  of  the  instalments  had  gone  a  few 
days  past  the  time  before  being  paid. 

Plaintiff  refused  to  except  the  money  or  to  give  a  deed  and 
demanded  interest  on  the  purchase  money  from  the  time  of 
sale,  entered  judgment  on  the  confession  in  the  agreement  for 
$1,071.06  and  issued  execution. 

On  August  16, 1897,  the  court  made  absolute  rule  to  open 
judgment  and  left  defendant  into  a  defense,  directing  an  issue, 
filing  the  following  opinion : 

No  fraud,  accident  or  mutual  mistake  is  shown  and  the  writ- 
ten memorandum  of  the  contract  executed  by  the  parties  is 
therefore  the  best  evidence  of  it  and  the  one  which  must  pre- 
vail here.  It  is  not  sufficient  that  the  plaintiff  may  have  in- 
tended to  exact  interest  on  the  purchase  price  of  the  land  from 
the  date  of  the  sale;  no  bargain  to  that  effect  appears  and 
without  it  his  undisclosed  intention  amounts  to  nothing.  Nor 
is  the  defendant  bound  by  the  memorandum  g^ven  to  Mr.  Jad- 
win,  the  agent  who  made  the  sale,  unless  he  agreed  to  it,  and 
that  has  not  been  proved.  Mr.  Jadwin  it  is  true  states  that  he 
must  have  bargained  for  interest  because  he  never  made  a  sale 
in  any  other  way,  but  this  is  a  generalization  of  the  most  sweep- 
ing kind,  which  can  hardly  pass  as  proof  on  which  to  reform 
the  contract  as  it  has  been  written.  The  defendant's  letter  is 
the  strongest  piece  of  evidence  against  him  and  if  there  was 
anything  else  by  which  to  charge  him  it  might  be  conclusive. 
But  it  is  not  in  itself  an  agreement  to  pay  interest  and  in  the 
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absence  of  one  it  does  not  advance  us  veiy  far.  Taking  the 
case  as  it  stands  the  judgment  must  be  opened.  At  the  trial 
the  plaintiff  will  be  entitled  to  any  further  evidence  which  he 
has  at  hand.  Care  will  have  to  be  taken  to  so  declare  that  he 
can  give  evidence  in  reformation  of  the  conti*act  if  he  finds 
himself  able  to  produce  any  which  will  be  su£Bcient  to  do  so. 

The  rule  is  made  absolute  and  an  issue  awai'ded  to  be  made 
up  by  the  plaintiff  declaring  in  assumpsit  upon  the  contract  for 
so  much  money  due  and  owing  by  the  defendant  thereon,  the 
defendant  pleading  non  assumpsit,  payment,  and  payment  with 
leave  thereto. 

On  December  21,  1898,  the  rule  to  open  judgment  hereto- 
fore made  absolute  was  discharged  and  the  issue  awarded  re- 
called.   Defendant  appealed. 

£rrar  asngned  was  in  refusing  to  open  the  judgment. 

J.  W.  CarpenteVj  with  him  (7.  S.  Woodruff,  for  appellant. — 
We  submit  that  the  utmost  that  can  be  said  of  any  of  the 
authorities  cited  and  relied  upon  by  the  court  below  is  that 
they  hold  that  where  a  purchaser  has  taken  possession  without 
right,  or  has  held  possession  without  payment  of  purchase 
money  after  it  has  become  due  he  must  pay  interest:  Lang  v. 
Moole,  31  N.  J.  Eq.  413 ;  Drake  v.  Barton,  18  Minn.  414 ; 
Fasholt  V.  Reed,  16  S.  &  R.  266. 

On  the  other  hand  we  feel  very  certain  that  the  true  rule  for 
the  decision  of  this  case  is  established  in  Minard  v.  Beans,  64 
Pa.  411,  and  McKennan  v.  Sterrett,  6  Watts,  162. 

WUUam  A.  Wilcox,  for  appellee. — The  rule  of  law  for  which 
we  contend  is  not  a  technical  one,  but  is  founded  on  equity. 
The  purchaser  who  has  possession  is  entitled  to  the  i*ents  and 
profits,  and  in  the  absence  of  an  agreement  should  pay  interest : 
Birch  V.  Joy,  8  H.  L.  Cas.  565 ;  Lang  v.  Moole,  31  N.  J.  Eq. 
413 ;  Kester  v.  Rockel,  2  W.  &  S.  365 ;  McCormick  v.  Crall, 
6  Watts,  207 ;  Fludyer  v.  Cocker,  12  Vesey,  Jr.  26 ;  Ballard 
V.  Shutt,  15  Ch.  Div.  122. 

Opinion  by  Ricb,  P.  J.,  July  26, 1900: 

It  is  contended  that  where  the  vendee  of  land  is  put  into 
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possession  he  must  pay  interest  on  the  purchase  money  whether 
the  articles  call  for  it  or  not.  It  is  not  to  be  denied  that  ex- 
pressions can  be  found  in  text  books  and  reports,  which,  read 
by  themselves  and  apart  from  the  facts  of  the  cases  in  which 
they  are  used,  would  seem  to  sustain  this  contention.  But  a 
careful  examination  of  the  Pennsylvania  cases  cited  in  support 
of  the  proposition  (Fasholt  v.  Reed,  16  S.  &  R.  266 ;  McCor- 
mick  V.  Crall,  6  W.  207 ;  Kester  v.  Rockel,  2  W.  &  S.  865) 
fails  to  show  that  this  is  an  invariable  rule ;  whilst  the  cases 
bearing  directly  upon  the  question  as  it  is  raised  on  this  appeal 
show  conclusively,  that  it  does  not  apply  where  by  the  express 
terms  of  the  contract  the  vendor  is  to  have  the  rents,  issues 
and  profits  up  to  a  certain  date  and  the  vendee  is  given  the 
right  of  immediate  possession  after  said  date,  and  instalments 
of  the  purchase  money  are  made  payable  at  a  future  day.  In 
such  cases,  if  the  contract  is  silent  on  the  subject,  the  ordinary 
rule  applies,  that  interest  does  not  begin  ix)  run  until  the  debt 
is  due. 

The  point  actually  decided  in  Fasholt  v.  Reed  was,  that  a 
vendee  of  land  in  possession  is  obliged  to  pay  interest,  from 
the  time  the  purchase  money  becomes  due  unless  he  tenders 
the  same  and  demands  his  title  or  g^ves  notice  that  the  money 
is  ready.  ^^  The  mere  fact  that  his  deed  was  not  made  at  the 
time  agreed  on  does  not  stop  the  interest." 

In  McCormick  v.  Crall  the  general  rule  was  stated  to  be, 
^'  that  if  lands  are  sold  by  articles  and  the  vendee  enters  into 
possession,  he  must  pay  interest,  though  the  deed  was  not  made 
at  the  time  required,  yet  this  is  not  universally  so.  There  are 
cases  where  it  may  be  left  to  the  jury  to  say  whether  the  plain- 
tiff shall  recover  interest;  as  where  there  has  been  wilful  and 
vexatious  delay,  or  gross  laches  in  the  vendor,  in  consequence 
of  which  the  money  lies  unproductive."  The  matter  alleged 
as  error  was  the  submission  of  the  question  of  interest  to  the 
jury,  but  as  they  found  in  the  defendant's  favor  upon  that  ques- 
tion, and  as  the  Supreme  Court  held  that  no  error  was  committed 
in  submitting  it  to  them,  the  question  as  to  his  liability  for  in- 
terest before  the  purchase  money  became  due  did  not  necessa- 
rily arise. 

In  Kester  v.  Rockel,  the  question  was  whether  the  defendant 
was  bound  to  pay  interest  on  the  deferred  instalments.    He 
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contended  that  there  was  such  gross  laches  on  the  part  of  the 
heirs  in  not  having  an  administrator  appointed  to  whom  the 
money  could  be  paid  as  to  make  the  question  of  interest  one 
for  the  jury.  This  view  was  sustained  by  the  Supreme  Court, 
but  it  does  not  distinctly  appear  from  the  report  of  the  case 
that  there  was  any  attempt  to  recover  interest  on  the  instal- 
ments before  they  became  due.  The  fair  inference  is  that  the 
ruling  related  to  interest  on  the  instalments  after  they  became 
due  by  the  terms  of  the  contract. 

As  to  the  general  proposition  that  the  mere  fact,  without 
more,  that  the  deed  was  not  made  at  the  time  agreed  on  does 
not  "stop "the  interest,  the  vendee  being  in  possession,  there 
can,  of  course,  be  no  dispute.  Nor  is  it  necessary  to  discuss  the 
proposition  asserted  in  some  of  the  authorities,  that  the  vendee 
is  liable  for  interest,  if  the  contract  contains  no  provision  as  to 
possession  or  interest  and  he  enters  without  right  before  the 
time  agreed  on  for  the  consummation  of  the  contract  by  delivery 
of  deed.  In  such  a  case  the  profits  of  the  land,  presumably, 
are  equal  to  the  interest  on  the  purchase  money,  and  as  he  has 
no  right  to  the  profits  it  ia  equitable,  at  least,  that  he  should 
pay  interest.  This  equity  is  sometimes  worked  out  by  implying 
an  agreement  on  his  part  to  treat  the  contract  as  if  it  was  exe- 
cuted, and  to  pay  interest ;  "  for  so  absurd  an  agi'eement  as  that 
the  purchaser  is  to  receive  the  rents  and  profits  to  which  he  has 
no  legal  title,  and  the  vendor  is  not  to  have  interest,  as  he  has  no 
legal  title  to  the  money,  can  never  be  implied :"  Fludyer  v. 
Cocker,  12  Ves.  Jr.  25.  See  also  Lang  v.  Moole,  31  N.  J.  Eq. 
413,  Stevenson  v.  Maxwell,  2  N.  Y.  408,  and  cases  collected  in 
Atchison,  etc.,  R.  R.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  162  111.  632 ; 
35  L.  R.  A.  167, 175.  But  where  the  contract  expressly  pro- 
vides that  he  shall  have  immediate  possession  of  the  land, 
and  that  the  purchase  money  shall  not  be  due  and  payable  until 
a  future  day,  and  is  silent  upon  the  subject  of  interest,  no  such 
equitable  consideration  enters  into  the  case,  and  we  understand 
the  law  to  be,  that  he  is  not  chargeable  with  interest  until  the 
debt  is  due.  This  point  was  expressly  ruled  in  the  two  cases 
cited  in  the  defendant's  brief. 

In  articles  of  agreement  for  the  purchase  and  sale  of  land, 
the  vendee  agreed  to  pay  one  half  the  pui'chase  money  as  soon 
(^  the  vendor  made  him  a  title  for  the  land  and  the  remaining 
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half  in  three  equal  annual  instalments,  the  vendee  to  have  im- 
mediate possession.  The  question  was,  whether  the  plaintiff 
was  entitled  to  recover  interest  upon  the  purchase  money  from 
the  time  he  took  possession  of  the  land,  in  1815,  or  only  from 
1834  when  the  title  was  tendered  and  the  purchase  money  be- 
came payable.  Rogers,  J.,  delivering  the  opinion  of  the  court, 
after  remarking  that  it  is  a  general  principle  that  interest  is  not 
demandable  of  right  until  the  debt  is  due,  except  in  pursuance 
of  the  terms  of  an  express  contract,  said:  "But  the  argument 
is,  that  the  vendee  took  possession,  and  as  he  enjoys  the  profits, 
he  ought  to  pay  interest.  And  this  is  tine  in  ordinary  cases, 
where  a  time  is  fixed  for  the  payment  of  the  purchase  money ; 
but  the  right  to  take  immediate  possession  was  part  of  the  con- 
tract, and  the  vendee's  having  taken  the  possession  cannot 
affect  the  construction  of  that  clause  in  the  agreement  on  which 
the  debt  is  only  recoverable  after  a  clear  title  is  made."  Hence 
it  was  held  that  interest  was  only  demandable  from  the  time  of 
the  tender  of  the  title,  i.  e.,  from  the  time  fixed  for  payment  of 
the  purchase  money,  and  that  the  remaining  half  of  the  purchase 
money,  payable  in  three  yearly  payments,  were  due  annually 
after  that  period :  McKennan  v.  Sterrett,  6  W.  162. 

In  Minai'd  v.  Beans,  64  Pa.  411,  the  question  was,  whether 
or  not  the  vendee  was  liable  for  interest  between  the  date  of 
his  taking  possession  and  October  1,  1868,  the  date  fixed  by  the 
contract  for  the  delivery  of  mortgage  for  balance  of  purchase 
money,  all  intermediate  instalments  having  been  paid  promptly 
when  due.  Chief  Justice  Thompson,  after  remarking  tliat 
interest  as  a  general,  if  not  universal,  rule,  is  never  demandable 
until  money  is  due,  that  it  is  generally  defined  as  compensation 
allowed  to  the  creditor  for  delay  of  payment  by  the  debtor,  and 
that  it  is  completely  due  wherever  a  liquidated  sum  of  money 
is  unjustly  withheld,  said :  "  There  was  no  express  contract  for 
the  payment  of  interest  up  to  October  1, 1868.  That  is  certain. 
Where  is  the  principle  that  implies  it?  Tiiei-e  was  no  debt 
due  at  that  time  bearing  interest,  and  no  overdue  debt  existed. 
It  was  a  mistake  to  imply  it  from  possession  of  the  property  by 
the  vendee,  when  no  money  was  due  or  withheld.  There  is  a 
class  of  cases  where  interest  is  always  charged  on  money  due, 
although  not  payable,  by  a  vendee.  For  instance,  where  the 
purchase  money  is  payable  at  a  certain  time,  and  the  deed  is  to 
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be  made  at  the  same  time.  If  the  vendor  cannot  make  title  at 
the  time  appointed  for  the  payment  of  the  purchase  money  and 
the  vendee  retains  possession,  he  must  pay  interest  as  a  com- 
pensation for  the  profits  he  is  receiving  during  the  vendor's  in- 
ability to  make  title.  It  would  be  grossly  inequitable  that  the 
vendee  should  liold  both  land  and  money  and  compensate  for 
neither.  These  and  kindred  circumstances  raise  an  obligation 
to  pay  interest,  although  the  purchase  money  is  not  recoverable. 
But  even  here  the  money  must  be  overdue.  Where  it  is  not 
due,  and  no  conti-act  exists  for  its  payment  while  running  to 
maturity,  it  must  be  an  exceptional  case  where  it  is  legally  de- 
mandable.''  This  extended  quotation  relieves  us  from  the 
necessity  of  further  discussion.  See  also  Lofland  v.  Maull, 
1  Del.  Chanc.  359 ;  12  Am.  Dec.  106. 

The  learned  judge  of  the  court  below  was  clearly  right  in  his 
first  opinion  in  holding,  that  under  the  law  and  the  facts  as 
then  pi-esented  the  defendant  was  .entitled  to  have  the  judg- 
ment opened,  and  to  be  let  into  a  defense. 

The  order  of  December  21,  1898  is  reversed  at  the  costs  of 
the  plaintiff ;  the  order  of  August  16,  1897,  opening  the  judg- 
ment and  awarding  an  issue  is  reibstated;  and  the  record  is 
remitted  to  the  court  below  with  a  procedendo. 


Butts  V.  Cruttenden. 

Lien— Judgment  defectively  indexed— Notice. 

If  a  subsequent  incumbrHncer  have  actu.il  notice  of  a  jud^ient  defec- 
tively indexed  before  his  rights  attach,  it  is  equivalent  to  the  constructive 
notice  required  to  be  given  by  the  judgment  docket. 

Notice — [^oof  of  equivalent  knowledge. 

Proof  that  brings  home  knowledge  of  a  fact  to  a  person,  if  he  will  but 
use  his  senses  and  reasoning  faculties,  is  in  a  great  variety  of  cases  held 
to  be  sufficient  to  affect  hira  with  notice. 

Jmlgment  index—  Omission  of  middle  letter— Effect  of  notice— Junior  lien. 
Where  adebtorisindiffcnnily  known  as  William  and  William  J.,  obli- 
gations being  given  by  the  debtor  both  with  and  without  the  middle  letter 
"  J.,"  and  when  the  conduct  of  a  mortgagee  indicates  that  he  was  not  misled 
by  a  prior  judgment  g^ven  and  recorded  without  such  middle  letter,  such 
judgment  lirill  not  be  denied  participation  in  proceeds  of  sberifTs  sale  of 
land  standing  in  the  name  of  William  J. 
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Argued  Feb.  14,  1900.  Appeal,  No.  16,  Feb.  T.,  1900,  by 
plaintiff,  in  suit  of  Dyer  J.  Butts,  executor  of  Jean  Allen,  de- 
ceased, against  William  J.  Cnittenden,  from  decree  of  C.  P. 
Tioga  Co.,  Sept.  T.,  1898,  No.  489,  on  distribution.  Before 
Rice,  P.  J.,  Beaver,  Oblady,  W.  W.  Pobteb  and  W.  D. 
PoBTEB,  JJ.    Affirmed.    Opinion  by  Rice,  P.  J. 

Exceptions  to  decree  in  distribution  by  the  court  below  of 
money  raised  by  sheriff's  sale  of  real  estate  of  William  J.  Cnit- 
tenden.   Before  Mitchell,  J. 

It  appears  from  the  findings  of  fact  by  the  court  below  that 
William  Cnittenden  on  June  9, 1876,  confessed  judgment  to 
Henry  B.  Card  for  $413.40,  which  note  was  entered  of  record 
on  November  8, 1894.  Execution  was  subsequently  issued  on 
the  Card  judgment  and  an  application  made  to  stay  and  set  aside 
the  sale  because  the  sheriff  had  not  properly  advertised  the  real 
estate  by  posting  notice  oi\  the  land  to  be  sold  as  required  by 
law. 

At  the  hearing  of  this  motion  Dyer  J.  Butts  was  present  and 
the  court  stayed  and  set  aside  the  sale  so  advertised  by  the 
sheriff  and  the  land  was  not  sold.  Subsequently  the  land  was 
sold  to  Dyer  J.  Butts  for  the  sum  of  $975. 

The  court  also  found  that  William  J.  Cruttenden,  the  same 
person,  who,  as  William  Cnittenden,  had  confessed  the-  Card 
judgment,  executed  a  mortgage  in  favor  of  said  Dyer  J.  Butts 
for  the  sum  of  $1,700. 

The  bond  accompanying  the  mortgage  having  been  entered 
up  and  execution  issued  thereon,  the  land  in  question  was  sold 
under  the  execution  of  Card  and  Butts  to  the  said  Dyer  J. 
Butts  for  the  sum  of  $975.  The  court  found  definitely  that 
William  Cruttenden,  in  the  Card  judgment,  and  William  J. 
Cruttenden  the  mortgagor  in  the  Dyer  J.  Butts  executor's 
mortgage,  is  one  and  the  same  person.  That  Butts  resided  in 
the  neighborhood  and  had  known  William  Cruttenden  for 
about  forty  years  and  that  Cruttenden  was  known  in  the  com- 
munity where  he  resided,  and  by  men  with  whom  he  did  busi- 
ness both  as  William  Cruttenden  and  William  J.  Cruttenden. 

The  court  below  made,  inter  alia,  the  following  specific  find- 
ings of  fact : 

6.  That  on  November,  1898,  the  defendant  in  said  execu- 


Digitized  by 


Google 


BUrrS  r.  CRUITENDEN.  451 

449,(1900).]  Statement  of  Facts. 

tion,  William  Cruttenden,  made  an  application  to  the  court  of 
common  pleas  of  Tioga  county,  to  stay  and  set  aside  the  sale  so 
advertised  in  purauance  of  said  execution  by  the  sheriff,  because 
the  sheriff  had  nut  properly  advertised  the  real  estate  by  post- 
ing notice  on  the  land  to  be  sold  as  required  by  law. 

7.  That  at  the  hearing  had  on  said  rule  by  the  court  of  com- 
mon pleas  of  Tioga  county  in  open  court,  the  defendant  in 
said  execution,  William  Cruttenden,  swore  that  he  was  the  de- 
fendant in  the  Henry  B.  Card  judgment,  and  Dyer  J.  Butts 
was  present  at  the  hearing. 

8.  The  court  stayed  and  set  aside  the  sale  so  advertised  by 
the  sheriff  and  the  land  was  not  sold. 

9.  On  December  6,  1898,  the  executors  of  Henry  B.  Cai-d 
caused  a  writ  of  alias  vend.  ex.  to  be  issued  out  of  the  court  of 
common  pleas  of  Tioga  county,  and  the  land  heretofore  seized 
in  execution  situate  in  Richmond  township,  aforesaid,  was  ad- 
vertised to  be  sold  by  the  sheriff  of  Tioga  county,  at  the  courtr 
house  in  the  borough  of  Wellsboro,  on  January  28, 1899,  and 
at  that  time  was  sold  to  Dyer  J.  Butts  for  the  sum  of  #975. 

12.  Dyer  J.  Butts,  executor,  caused  judgment  to  be  entered 
upon  the  bond  accompanying  the  above  stated  mortgage  against 
William  J.  Cruttenden  and  Phoebe  Cruttenden  on  Septem- 
ber 2, 1898,  to  No.  489,  September  term  of  1898,  for  the  sura  of 
$1,700,  and  caused  an  execution  to  be  issued  thereon  in  pursu- 
ance of* which  the  sheriff  of  Tioga  county  levied  upon  the  150 
acres  of  land  situate  in  Richmond  township,  Tioga  county.  Pa. ; 
that  subsequent  on  September  26, 1898,  said  Dyer  J.  Butts,  exe- 
cutor, caused  a  writ  of  vend.  ex.  to  be  issued  out  of  the  court  of 
common  pleas  of  Tioga  county,  in  pursuance  of  which  the 
sheriff  of  Tioga  county  advertised  the  said  lot  of  land  to  be 
sold  at  the  courthouse  in  the  borough  of  Wellsboro,  on  Novem- 
ber 27, 1898,  but  said  execution 'was  stayed  by  the  counsel  of 
the  said  Dyer  J.  Butts,  executor ;  that  subsequently,  on  Dec- 
ember 8, 1898,  said  Dyer  J.  Butts,  executor,  caused  a  writ  of 
alias  vend.  ex.  to  be  issued  out  of  the  court  of  common  pleas  of 
Tioga  county,  by  virtue  of  which  the  sheriff  of  Tioga  county 
advertised  said  lot  of  land  of  150  acres  to  be  sold  at  the  court- 
house in  tl^  borough  of  Wellsboro,  and  the  same  was  sold  in 
pursuance  of  said  writ  and  on  the  execution  of  the  executors 
of  Henry  B.  Card,  aforesaid,  against  William  Cruttenden,  to 
Dyer  J.  Butts,  for  the  sum  of  $975. 
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18.  Dyer  J.  Butts  resided  in  the  borough  of  Mansfield  about 
two  and  one  half  miles  from  the  farm  where  William  Crutten- 
den  lived  and  had  known  the  said  William  Cruttenden  for 
about  forty  years. 

19.  The  said  Cruttenden  was  known  in  the  community 
where  he  resided  and  by  men  with  whom  he  did  business,  both 
as  ''  William  Cruttenden  "  and  "  William  J.  Crutteijden ; "  that 
he  transacted  business  under  both  names ;  that  he  gave  a  large 
number  of  judgment  notes  which  were  entered  in  the  court  of 
common  pleas  of  Tioga  county,  some  of  which  were  signed  by 
him  as,  "  William  Cruttenden,"  and  some  as  "  William  J. 
Cruttenden ; "  that  said  judgments  and  notes  were  paid  by  one 
and  the  same  person,  the  William  J.  Cruttenden  who  lived  on 
the  two  and  one  half  acres  willed  "  William  Cruttenden  "  and 
Phojbe  Cruttenden  by  Lewis  Cruttenden,  on  the  east  of  the 
land  sold  by  the  sheriff  January  23,  1899,  the  proceeds  of 
which  is  in  court  for  distribution. 

The  court  below  entered  the  following  decree : 
[Sur  distribution  by  the  court  of  the  money  raised  by  sher- 
iff's sale  of  defendant's  lands,  July  17, 1899.  This  matter  was 
heard  on  the  27th  and  28th  of  April  last,  and  the  evidence  heard 
is  written  out  and  filed  of  record.  The  plaintiffs  in  this  case 
claim  payment  in  full  for  balance  of  their  writ  unpaid  with  in- 
terest and  costs,  and  are  resisted  in  this  by  Dyer  J.  Butts,  ex- 
ecutor of  Jean  Allen,  who  claims  the  whole  fund  in  court  on 
his  judgment  to  No.  489,  September  term,  1898,  against  Wil- 
liam J.  Cruttenden.  The  lien  of  the  Card  judgment  is  prior 
in  time  to  that  of  Butts,  but  the  former  was  entered  and  in- 
dexed only  against  William  Cruttenden,  while  the  latter  was 
entered  and  indexed  against  William  J.  Cruttenden,  and  the 
lands  sold  were  held  in  the  name  of  William  J.  Cruttenden, 
though  they  were  sold  by  the  sheriff  on  writs  in  both  cases,  as 
lands  of  William  and  William  J.  Cruttenden.  The  Card  judg- 
ment was  entered  upon  a  judgment  note,  while  that  of  Butts 
was  entered  upon  a  bond  to  secure  payment  of  which  there  was 
a  mortgage,  of  date  later  than  that  of  the  entry  of  the  Card 
judgment,  by  which  these  lands  were  mortgaged  to  Butts  as 
executor  of  Jean  Allen  by  William  J.  Cruttenden  and  wife. 
There  is  no  doubt,  under  the  proof,  that  William  Cruttenden 
and  William  J.  Cruttenden  are  one  and  the  same  person,  nor 
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is  there  any  doubt,  under  the  proof,  that  Butts  knew  of  the  ex- 
istence of  the  Card  judgment  when  he  took  this  bond  and  mort- 
gage against  William  J.  Cruttenden ;  but  it  was  not  proven 
that  Butts  knew  that  William  and  William  J.  Cruttenden  were 
one  and  the  same  person  at  the  time  he  took  this  bond  and 
mortgage.  But  a  large  amount  of  evidence  was  offered  and 
admitted  pro  forma  (in  order  to  get  the  whole  case  befoi*e  the 
court),  the  effect  of  which,  it  is  contended  by  counsel  for  the 
executors  of  Henry  B.  Card,  is  to  charge  Butts  with  knowledge 
of  the  identity  of  William  and  William  J.  Cruttenden  at  that 
time,  or  with  knowledge  of  such  facts,  at  that  time;  as  made  it 
his  duty  as  a  prudent  man  to  ascertain  that  fact  before  he  made 
the  loan  on  the  bond  and  mortgage  that  he  took  from  William 
J.  Cruttenden  and  wife. 

If  Butts  had  had  no  knowledge  of  the  Card  judgment  before 
he  made  the  loan,  following  the  well-settled  law  in  this  state, 
we  should  hold  that  he  was  not  bound  to  search  for  liens  against 
William  Cruttenden  and  that,  therefore,  the  money  for  distribu- 
tion should  be  first  applied  upon  his  writ ;  but  while  we  know 
of  no  case  precisely  to  this  effect,  we  feel  sure  that,  in  this  case, 
in  justice  and  good  conscience,  we  must  hold  that,  under  the 
facts  and  circumstances  clearly  proven,  Mr.  Butts,  as  a  prudent 
man,  was  bound  to  know  the  fact  that  the  William  Cruttenden, 
defendant  in  the  Card  judgment,  was  the  same  person  from 
whom  he  took  tlie  bond  and  mortgage  in  name  of  William  J. 
Cruttenden,  and  therefore  that  his  previous  knowledge  of  the 
Card  judgment  was  notice  thereof  to  him  as  a  valid  and  subsist- 
ing lien  against  the  lands  of  William  J.  Cruttenden  at  the  time 
when  he  took  the  bond  and  mortgage  in  question  before  us. 
He  knew  of  the  Card  judgment  and  made  inquiry  about  it 
repeatedly,  and  with  the  knowledge  he  had  of  it,  and  the 
anxiety  his  inquiries  exhibit,  surely  we  think  it  was  his  duty, 
under  the  facts  and  circumstances  proven,  as  a  reasonably  pru- 
dent man,  to  have  gone  to  the  owner  of  the  judgment  to  inquire 
about  it  and  that  he  should  not  have  rested  content,  as  his  con- 
duct appears  to  show,  with  inquiries  made  of  the  defendant  and 
his  son. 

Therefore  we  find  the  facts  in  this  case  as  they  are  set  forth 
in  the  request  made  by  counsel  for  the  executors  of  Henry  B. 
Card,  deceased,  filed  herewith  and  made  a  part  hereof,  and  we 
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also  affirm  the  conclusions  of  law  as  stated  in  their  request 
therefor,  also  hereto  attached  and  made  part  hereof. 

Let  the  money  in  court  (after  payment  of  the  prothonotaiy's 
poundage)  be  first  applied  in  payment  in  full  of  the  balance  of 
the  Card  judgment  with  interest  and  costs,  and  the  balance 
thereof  upon  the  judgment  of  Dyer  J.  Butts,  executor  of  Jean 
Allen,  V.  Williams  J.  Cruttenden,  No.  489,  September  term, 
1898.]  [81] 

Exceptions  were  filed  to  the  decree  of  the  court  below  which 
were  subsequently  dismissed.  Dyer  J.  Butts,  executor,  ap- 
pealed. 

Srror  assigned  among  others  was  (31)  to  the  entry  of  the 
decree,  reciting  same. 

Harvey  B.  Leach  and  Horace  B.  Packer ^  with  them  Norman 
H.  Ryan^  ior  appellant — The  mortgagee  was  entitled  to  record 
notice  of  the  judgment,  and  no  part  of  it  could  rest  in  parol : 
Zimmerman  v.  Briggans,  5  W.  186. 

And  it  was  the  plaintiflTs  duty  to  see  that  his  judgment  was 
rightly  entered,  so  as  to  give  notice  to  purchasers  and  mort- 
gagees ;  and  the  middle  initial  of  the  defendant's  name  is  essen- 
tial, when  its  omission  may  deceive  a  purchaser  or  mortgagee : 
Wood  V.  Reynolds,  7  W.  &  S.  406;  Heil's  App.,  40  Pa.  453; 
Hutchinson's  App.,  92  Pa.  186 ;  Grouse  v.  Murphy,  140  Pa. 
835. 

H  T.  Ames,  with  him  Walter  Sherwood  and  Edward  H. 
Owlet,  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  26, 1900  : 

It  is  an  established  fact  that  the  Cruttenden  who  signed  the 
judgment  note  as  William  Cruttenden  on  which  the  Card  judg- 
ment was  entered  in  1894,  was  the  same  person  who  executed  the 
mortgage  in  favor  of  Dyer  J.  Butts,  executor,  in  1896.  The 
further  facts  are  established  that  this  person,  who  lived  near, 
and  was  well  known  to  the  mortgagor,  was  known  in  the  com- 
munity where  he  resided  and  by  men  with  whom  he  did  busi- 
ness both  as  **  William  Cruttenden  "  and  "  William  J.  Crut- 
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tenden  ;*'  that  he  transacted  business  under  both  names ;  that 
he  gave  a  large  number  of  judgment  notes  which  were  entered  of 
record  in  Tioga  county,  some  of  which  were  signed  by  him  as 
**  William  Cruttenden  "  and  some  as  "  William  J.  Cruttenden ; " 
and  that  these  judgments  and  notes  were  paid  by  one  and  the 
same  person,  the  person  who  gave  the  Card  judgment  and  who 
executed  the  Butts  mortgage.  (See  eighteenth  and  nineteenth 
findings  of  facts.)  Whether  the  appellant,  Dyer  J.  Butts,  had 
actual  knowledge  of  these  facts  or  not,  they  were  relevant  to  the 
issue.  Standing  alone  they  might  not  be  sufficient  to  affect  him 
with  notice  of  a  judgment  docketed  against  William  Cruttenden 
unless-  that  was  his  full  name,  or  knowledge  of  the  facts  above 
stated  was  brought  home  to  the  appellant.  Nevertheless  in 
establishing  the  true  name  of  the  debtor,  it  was  competent  to 
show  by  what  name  he  was  known  in  the  community  and  what 
he  used  and  otherwise  recognized  as  his  true  name :  Laflin  and 
Rand  Co.  v.  Steytler,  146  Pa.  434,  442  and  notes  thereto  in 
14  L.  R.  A.  690 ;  2  Bouv.  L.  Diet.  (Rawle)  463 ;  Jones's  Estate, 
27  Pa.  886.  A  fortiori  the  evidence  was  admissible  in  the  ab- 
sence of  proof  that  "  William  J."  was  the  name  given  him  by 
his  parents.  Further,  it  is  an  admitted  fact  that  Dyer  J.  Butts 
had  actual  knowledge  of  the  Card  judgment  against  "  William 
Cruttenden "  when  he  took  his  mortgage.  If  he  had  actual 
knowledge  that  the  defendant  in  that  judgment  was  the  person 
from  whom  he  was  about  to  take  the  mortgage,  or  if  he  had 
such  knowledge  as  made  inquiry  a  duty,  was  he  not  affected 
with  notice  of  the  Card  judgment  as  fully  as  if  in  indexing  it 
the  middle  letter  "J"  had  been  included?  As  to  the  first 
branch  of  this  proposition  there  is  no  room  for  discussion. 
If  a  subsequent  incumbrancer  have  actual  notice  of  a  judgment 
defectively  indexed  before  his  rights  attach,  it  is  equivalent  to 
the  constructive  notice  required  to  be  given  by  the  judgment 
docket :  The  York  Bank's  Appeal,  36  Pa.  458 ;  Smith's  Appeal, 
47  Pa.  128;  Speer  v.  Evans,  47  Pa.  141 ;  Fulton's  Estate,  51 
Pa.  204;  McCray  v.  Clark,  82  Pa.  457,  461;  Hamilton's  Ap- 
peal, 108  Pa.  868.  If,  to  bring  the  case  within  this  principle, 
it  was  necessary  to  show  that  Butts,  the  subsequent  incum- 
brancer, was  told  in  so  many  words  that  the  defendant  in  the 
Card  judgment  was  the  same  person  who  was  negotiating  a  loan 
from  him,  it  must  be  conceded  that  the  proofs  introduced  by  the 
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appellee  to  affect  him  with  notice  of  the  lien  were  insufficient. 
We  are  not  convinced,  however,  that  such  proof  was  required. 
Proof  that  brings  home  knowledge  of  a  &ct  to  a  person,  if  he 
will  but  use  his  senses  and  reasoning  faculties,  is  in  a  great 
variety  of  cases  held  to  be  sufficient  to  affect  him  with  notice. 
As  long  as  it  is  the  law  that  notice  of  liens  defectively  docketed 
is  provable  by  parol  (York  Bank's  Appeal),  whjr  should  this 
common  sense  principle  be  wholly  ignored  in  disputes  between 
prior  and  subsequent  lien  creditors?  There  is  no  evidence 
that  the  middle  letter  '^  J  "  was  part  of  the  baptismal  name  of 
the  debtor ;  nor  is  there  any  evidence  that  he  adopted  it  as  an 
essential  part  of  the  designation  of  himself.  It  is  true  he  used 
it  on  some  occasion,  but  on  others,  where  equally  important  for 
his  identification,  he  did  not.  This,  then,  is  not  the  case  of  a 
note  signed  with  the  admittedly  true  name  of  the  obligor  but 
docketed  and  indexed  with  the  middle  letter  left  out,  or  with 
another  letter  substituted.  In  this  particular  the  case  differs 
from  Wood  v.  Reynolds,  7  W.  &  S.  406,  Hutchinson's  Appeal,  92 
Pa.  186,  and  Massey  v.  Noon,  1  Pa.  Superior  Ct.  198.  But  it  \& 
urged  that  the  case  is  ruled  by  Grouse  v.  Murphy,  140  Pa.  335, 
which  overruled  Jenny  v.  Zehnder,  101  Pa.  296.  We  think, 
however,  that  the  former  case  is  plainly  distinguishable  from  the 
case  at  bar.  That  was  a  case  stated  in  which  it  was  distinctly  ad- 
mitted that  the  full  name  of  the  debtor  was  Daniel  J.  Murphy 
and  that  his  written  and  recorded  title  to  the  land  in  question 
was  taken  and  held  in  that  name.  It  was  held  that  a  judgment 
against  him  by  the  name  of  "  Daniel  Murphy "  upon  a  note 
signed  in  the  same  way  did  not  bind  the  land  as  against  a  bona 
fide  purchaser  for  value,  without  notice,  who  had  made  search 
for  judgment  against  "  Daniel  J.  Murphy."  It  appeared  in  the 
present  case  that  at  the  date  of  the  Butts  mortgage,  Cruttenden 
held  title  in  fee  to  a  tract  of  about  150  acres  (the  tract  from  which 
by  the  sheriff's  sale  the  fund  in  question  was  realized)  and  a  life 
estate  in  a  tract  of  two  and  one  half  acres  bounding  the  larger 
tract  on  the  east.  He  lived  on  the  smaller  ti'act.  The  name  of 
the  grantee  as  given  in  the  deed  for  the  lai^er  tract  was  **  Wil- 
liam J.  Cruttenden,"  but  in  the  same  deed  the  land  was  described 
as  bounded  *'  on  the  east  by  the  lands  of  ...  .  William  Crutten- 
den "  and  others,  this  reference  being  to  the  smaller  tract  on 
which  Cruttenden  lived,  and  which  he  held  at  the  time  under 
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a  devise  contained  in  his  father's  will  "  to  my  son  William  and 
his  wife  ....  the  premises  ....  where  they  now  reside  con- 
taining about  two  and  a  half  acres."  The  appellant's  mortgage 
included  both  these  tracts  and  describes  the  former  in  precisely 
the  same  way  it  was  described  in  the  deed  to  Cruttenden.  As 
properly  found  by  the  court  below,  in  taking  the  mortgage  he 
treated  the  names  "  William  Cruttenden "  and  "  William  J. 
Cruttenden  "  as  designating  the  same  person.  The  written  and 
recorded  evidence  of  his  title  furnished  no  unequivocal  evidence 
that  the  latter  was  his  true  name.  Leaving  the  language  of  the 
will  out  of  consideration  as  not  having  any*significance  and  con- 
fining attention  to  the  deed  to  which  a  purchaser  or  incumbrancer 
would  naturally  look  to  ascertain  how  and  in  what  name  the  land 
was  held,  it  is  seen  that  in  one  part  he  is  spoken  of  as  "  William 
J.  Cruttenden,"  and  in  another  place  as  "  William  Cruttenden." 
The  appellant  knew  that  these  two  names  indicated  one  and  the 
same  person,  the  person  with  whom  he  was  about  to  deal.  As 
was  said  in  Crouse  v.  Murphy  whoever  dealt  with  him  on  the 
credit  of  his  real  estate  was  bound  to  know  what  appeared  in 
his  recorded  title.  Having  knowledge  that  there  was  an  unsat- 
isfied judgment  against  "  William  Cruttenden  "  we  do  not  think 
the  appell&nt  was  justified  in  acting  on  the  assumption  that  that 
was  not  the  "  William  Cruttenden  "  mentioned  in  the  deed  as 
the  owner  of  one  of  the  tracts  upon  which  he  was  about  to  take 
a  mortgage.  As  pointed  out  in  the  opinion  of  the  court  below, 
he  evidently  felt  it  was  his  duty  to  make  inquiry,  but  unfortu- 
nately, instead  of  inquiring  of  the  plaintiff  in  the  judgment, 
who  W{i8  well  known  and  near  at  hand,  he  contented  himself 
with  the  inquiries  made  of  the  defendant  and  his  son.  We 
might  rest  the  case  here.  We  do  not  think  any  prudent  man 
ought  to  have  been  misled  by  the  state  of  the  record.  But  it 
will  not  be  out  of  place  to  show  by  his  subsequent  conduct  that 
the  appellant  was  not  in  fact  misled. 

The  sheriff's  sale  of  the  land  in  question  was  had  on  writs 
issued  on  the  Card  judgment  against  "William  Cruttenden" 
and  on  the  judgment  entered  against "  William  J.  Cruttenden" 
on  the  bond  accompanying  the  appellant's  mortgage.  (See 
ninth  and  twelfth  findings  of  facts.)  Long  before  this  the  ap- 
pellant knew  that  the  defendant  in  the  former  judgment  and 
his  mortgagor  were  one  and  the  same  person  (see  sixth  and 
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seventh  findings  of  facts),  and,  of  course,  knew  that  the  owneis 
of  that  judgment  asserted  it  to  be  a  lien  on  the  land.  J.  M. 
Clark,  a  responsible  person  who  held  a  judgment  against  "Wil- 
liam Cruttenden"  was  prepared  to  bid,  and  the  appellent  knew 
that  he  intended  to  bid  enough  to  cover  the  Card  judgment  and 
the  appellant's  mortgage,  his  own  judgment  being  a  later  lien. 
With  knowledge  of  the  foregoing  facts,  the  appellant,  in  effect, 
silenced  Clark  by  purchasing  his  judgment,  and  as  a  result  the 
appellant  and  the  plaintiffs  in  the  Card  judgment  were  the  only 
bidders.  The  latter  gtopped  bidding  when  a  price  was  reached 
sufficient  to  cover  their  own  judgment,  assuming  it  to  be  a  prior 
lien,  and  the  property  was  struck  down  to  the  appellant  for  $975, 
when  according  to  the  findings  of  the  court  below,  it  was  worth 
from  $2,500  to  *2,700,  Not  until  after  the  deed  had  been  ac- 
knowledged and  delivered  and  it  was  too  late  to  set  aside  the 
sale  did  the  appellant  give  any  notice  of  an  intention  to  contest 
the  priority  in  lien  of  the  Card  judgment.  It  is  urged  with 
much  force,  and  the  court  below  found,  that  under  all  the  cir- 
cumstances it  was  his  duty  to  give  such  notice  earlier,  and,  there- 
fore, that  he  is  estopped  by  his  silence.  "  The  distinction  .... 
between  the  cases  where  acts  or  declarations  of  encouragement 
are  necessary  to  create  an  estoppel,  and  those  where  mere  silence 
or  acquiescence  will  be  sufficient,  is  one  of  principle,  and  each 
case  as  it  arises  must  be  assigned  to  one  or  the  other  class,  ac- 
cording to  its  circumstances,  the  chief  of  which  is  knowledge 
or  ignorance  of  the  party's  own  rights  and  the  other's  action. 
Encouragement  is  necessary  where  the  party  is  ignorant ;  but 
knowledge  creates  the  duty  to  speak,  and  where  that  exists, 
silence  is  enough  to  estop : "  Logan  v.  Gardner,  136  Pa.  588.  It 
does  not  affirmatively  appear  that  the  appellant  had  knowledge 
of  any  fact  relative  to  his  right  to  claim  priority  that  the  appel- 
lee had  not ;  and  as  they  stood  on  an  equality,  so  far  as  knowl- 
edge of  the  facts  was  concerned,  each  having  levied  upon  the 
same  property,  we  cannot  say  that  either  owed  the  other  the 
duty  to  declare  that  he  would  claim  priority  in  tlie  distribution. 
Therefore,  applying  the  principle  enunciated  in  the  last  cited 
case  we  cannot  say  that  either  was  estopped.  But  although 
the  facts  above  recited  are  not  sufficient  to  create  an  estoppel, 
they  tend  at  least  to  show  that  when  the  appellant  took  his  mort- 
gage he  was  not  misled  to  his  injury  by  the  state  of  the  record. 
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In  view  of  the  foregoing  conclusions,  it  does  not  seera  neces- 
sary to  take  up  and  discuss  separately  the  thirty-one  assign- 
ments of  error.  We  have  examined  them  all  carefully,  and 
notwithstanding  the  very  earnest  and  able  argument  of  the 
appellant's  counsel,  we  are  not  convinced  that  there  is  any 
error  in  the  findings  of  fact  or  conclusions  of  law  for  which 
the  decree  should  be  reversed. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 


White  V.  Black. 

Parol  evidence— Explanation  of— Written  contract,  when  admissible. 

Where  a  document  is  silent  on  a  particular  subject,  the  subject  may  be 
proved,  by  parol  evidence  of  what  took  place  at  the  time  of  its  execution, 
that  a  prior  separate  oi*al  agreement,  not  inconsistent  with  the  terms  of  the 
document  or  with  any  implied  agreement  growing  out  of  it,  was  not  in- 
tended to  be  abrogated. 

In  an  action  for  rent  due  under  an  alleged  parol  lease  where  the  defend- 
ant inti'oduced  as  pait  of  his  defense  a  subsequent  written  lease,  it  was 
competent  for  the  plaintiff  in  rebuttal  to  introduce  evidence  tending  to 
fthow  that  the  defendant  did  not  go  into  possession  under  the  lease  last  re- 
ferred to ;  that  it  was  not  executed  until  after  the  term  had  well  progressed ; 
and  that  it  was  then  signed  and  given  to  the  defendant,  at  his  request  for 
the  specific  purpose,  and  for  that  purpose  only,  of  being  used  by  him  to 
show  in  litigation  then  pending  in  court  between  him  and  a  third  person, 
that  the  plaintiff  had  admitted  him  in  his  own  right  as  tenant  of  the  prem- 
ises. 

Explanatory  parol  emdence— Quality  of  proof. 

When  it  is  said  that  parol  testimony  offered  to  explain  a  written  contract 
must  be  clear,  precise  and  indubitable,  it  is  not  meant  that  there  must  be 
no  opposing  testimony,  but  that  it  must  carry  a  clear  conviction  of  its  truth. 

Charge  of  court— Oeneral  effect  when  measure  of  error. 

When  the  complaint  is  that  the  charge  is  one-sided  or  inadequate  and 
no  particular  error  of  law  or  misstatement  of  evidence  can  be  pointed  out, 
the  court  will  be  reviewed  on  the  general  effect  of  the  charge  and  not  upon 
sentences  or  paragraphs  disconnected  from  the  context  which  qualifies  or 
explains  them ;  if  as  a  whole  the  charge  was  calculated  to  mislead,  there 
is  error,  if  not,  there  is  none. 

Evidence — Effect  in  rebuttal  to  repel  inference  laid  by  defendant. 
Evidence  of  previous  declarations  of  a  witness  for  a  plaintiff  confiim- 
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atoiy  of  his  testimony,  is  not  admissible  in  the  presentation  of  the  plain- 
tiffs case  in  chief,  but  such  evidence  may  be  admissible  in  rebuttal  to 
repel  an  inference  or  argument  for  which  the  defendant  had  laid  ground, 
tliat  plaintiff's  theory  of  claim  was  a  fabrication  of  recent  date. 

Argued  Dec.  14,  1899.  Appeal,  No.  43,  Oct  T.,  1899,  by 
defendant,  in  suit  of  Jane  White  against  Augustus  Black,  from 
judgment  of  C.  P.  No.  1,  Phila.  Co.,  June  T.,  1893,  No.  271,  on 
verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaver,  Oelady, 
W.  W.  Porter,  W.  D.  Porter  and  Beeber,  JJ.  Affirmed. 
Opinion  by  Rice,  P.  J. 

Assumpsit.     Before  Beitler,  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

At  the  trial  the  court  permitted  plaintiff  to  testify  against 
defendant's  objection  as  follows : 

[Mr.  White:  "  Q.  You  got  your  rentals  from  them — did  you 
lease  them  to  one  William  Black  ?  " 

Mr.  Shields :  I  object. 

"  A.  Yes,  sir,  I  did." 

Mr.  Shields :  I  object.  We  have  nothing  to  do  with  the  lease 
to  William  Black;  the  defendant  here  is  Augustus  Black. 

Mr.  White:  I  offer  to  prove  that  the  defendant  assumed 
William  Black's  lease. 

Judge  Beitler  :  With  that  offer  I  will  overrule  the  objection. 

Exception  for  defendant.]  [1] 

[Mr.  White  I  offer  in  evidence  the  lease  from  Jane  White  to 
William  Black  for  the  store  and  dwelling,  2700  East  Cumber- 
land street,  in  the  city  of  Philadelphia,  for  the  term  of  one  year 
from  the  1st  day  of  June,  1889,  at  the  rent  of  f  360  per  annum, 
to  be  paid  in  equal  monthly  payments  of  't30.00,  and  providing, 
inter  alia,  that  the  lessee  agrees  to  pay  all  extra  water  rents. 

Mr.  Shields :  I  object.     The  lease  has  not  been  admitted. 

Judge  Beitler  :  Mr.  Shields  has  a  right  to  cross-examine  on 
this  lease. 

Mr.  Shields :  I  do  not  care  to  cross-examine  on  it. 

Mr.  White :  I  offer  the  lease  in  evidence. 

Mr.  Shields :  I  object. 

Objection  overruled.     Exception  for  defendant.]  [2] 

[Mr.  White :  *'  Q.  Did  William  Black  go  in  possession  under 
that  lease?" 
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Mr.  Shields :  I  object. 

Objection  overruled.    Exception  for  defendant. 

**A.  Yes,  sir."]  [8] 

[The  court  permitted  plaintiff  to  offer  in  evidence,  against 
defendant's  objection,  the  notice  to  quit  given  by  the  plaintiff 
to  the  defendant,  as  administrator  of  William  Black.]  [4] 

[The  court  admitted,  against  defendant's  objection,  the  plain- 
tiff's offer  to  prove  that  the  written  lease  to  Augustus  Black 
was  not  intended  by  her  to  operate  as  such,  as  follows  : 

Mr.  White:  I  propose  to  prove  by  this  witness  that  the 
lease  which  has  been  produced  here  by  Augustus  Black,  and 
which  he  states  was  a  lease  in  writing  which  he  went  into  pos- 
session under,  was,  as  a  matter  of  fact,  delivered  to  him  in  the 
middle  of  the  term  after  he  had  been  in ;  that  it  was  brought 
to  Mrs.  White  by  Augfustus  Black  and  her  son  Charles,  and 
that  Augustus  Black  stated  at  that  time  that  he  had  a  discu  > 
sion  going  on  in  court  between  his  sister,  who  remained  there 
since  William  Black's  time,  and  himself,  and  that  he  wanted 
to  get  her  out  of  the  house,  and  that  it  was  necessaiy  to  have 
this  in  writing  so  as  to  produce  it  at  the  trial  to  show  that  he 
was  the  tenant  of  this  lady ;  that  he  didn't  go  into  possession 
under  it,  but  that  it  was  given  to  him  simply  for  the  purpose 
of  showing  his  title,  and  not  as  the  lease  between  the  parties. 

Mr.  Shields  :  I  object. 

Objection  overruled.    Exception  for  defendant]  [5] 

[The  court  admitted,  against  defendant's  objection,  plain- 
tiff's offer  to  prove  that  the  written  lease  to  Augustus  Black 
was  not  intended  as  a  lease,  as  follows : 

Mr.  White :  I  propose  to  prove  by  this  witness  that  the  lease 
which  has  been  produced  here  by  Augustus  Black,  and  which 
he  states  was  a  lease  in  writing  which  he  went  into  possession 
under,  was,  as  a  matter  of  fact,  delivered  to  him  in  the  middle 
of  the  term  after  he  had  been  in ;  that  it  was  brought  to  Mrs. 
White  by  Augustus  Black  and  her  son  Charles,  and  that  Au- 
gustus Black  stated  at  that  time  that  he  had  a  discussion  going 
on  in  court  between  his  sister,  who  remained  there  since  Wil- 
liam Black's  time,  and  himself,  and  that  he  wanted  to  get  her 
out  of  the  house,  and  that  it  was  necessary  to  have  this  writing 
so  as  to  produce  it  at  the  trial,  to  show  that  he  was  the  tenant 
of  this  lady ;  that  he  didn't  go  into  possession  under  it,  but 
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that  it  was  given  to  him  simply  for  the  purpose  of  showing  his 
title,  and  not  as  a  lease  between  the  parties. 

Mr.  Shields :  I  object.  Objection  overruled.  Exception  for 
defendant.]   [6] 

[The  court  admitted,  against  the  defendant's  objection,  the 
plaintiff's  offer  to  identify  the  notice  given  by  the  plaintiff  to 
the  defendant,  that  she  would  hold  him  for  the  rent  of  the 
ensuing  year,  as  follows : 

Mr.  White :  I  propose,  further,  to  show  by  this  witness — I 
wish  to  identify  the  notice  which  was  given  to  Augustus  Black 
on  June  1, 1892 — that  Mrs.  White  would  hold  him  for  the  rent 
if  he  moved  out,  not  having  given  her  the  three  months'  notice. 
I  wish  to  do  that  in  order  to  rebut  the  evidence  introduced  by 
Mr.  Shields  when  he  offered  the  court  record,  that  this  lady 
had,  by  amending  her  statement,  showed  for  the  first  time  that 
she  claimed  to  hold  him  under  the  old  lease,  and  to  show  that 
even  then,  before  any  statement  was  filed,  that  this  lady  notified 
him  that  she  intended  to  hold  him  for  lack  of  the  three  months' 
notice.]  [7] 

The  court  charged  the  jury  in  part  as  follows : 

[The  lease  which  is  produced  here  and  which  is  signed  by 
Augustus  Black — and  it  is  admitted  that  she  gave  him  that 
lease — binds  her  unless  she  can  show  you  by  clear,  precise  and 
satisfactory  proof  that  a  fraudulent  use  is  being  made  of  it  by 
Augustus  Black. 

The  law  encourages  the  putting  of  contracts  into  writing ; 
encourages  it  because  it  prevents  disputes  and  ill  feelings  be- 
tween neighbors  and  business  men,  and  because  it  results  in 
men  knowing  just  where  they  stand,  if  they  had  their  contracis 
in  black  and  white.  The  law  says  that  these  papers  shall  have 
a  sanctity  given  to  them ;  that  they  shall  be  considered  just  as 
they  are  written,  except  in  some  well-defined  cases,  and  one 
case  is  where  the  party  holding  the  paper  attempts  to  make  a 
fraudulent  use  of  it;  and  I  propose  to  leave  it  to  you  in  this 
case  to  say  whether  the  party  who  attempts  to  escape  from  the 
lease,  Mrs.  White,  has  satisfied  you  that  Augustus  Black  is 
attempting  to  make  a  fraudulent  use  of  the  paper.]  [10]  .... 

[Is  there  anything  in  the  testimony  of  these  two  people  that 
without  reasonable  doubt  leads  you  to  believe  that  this  man  is 
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not  making  a  fraudulent  use  of  that  paper  in  producing  it 
before  you  to  show  it  was  the  lease  under  which  he  was  a 
tenant?]   [11]  .... 

[The  plaintiff  says  even  if  this  lease  was  executed  just  as 
Augustus  Black  says  it  was,  and  that  it  was  the  lease  under 
which  he  held  possession,  he  was  liable  and  in  possession  if  he 
stayed  in  after  the  close  of  the  year,  and  that  is  true  as  a  mat- 
ter of  law,  and  the  plaintiff  says  she  saw  skids  and  barrels  on 
the  pavement ;  that  she  saw  i^eople  moving  skids  and  barrels 
across  the  street  from  her  property  to  the  property  on  the  other 
comer,  which,  on  June  1,  1892,  the  defendant  occupied.  My 
recollection  is,  and  I  want  you  to  take  yours  and  not  mine, 
is  that  she  did  not  mention  the  fact  that  they  were  being  taken 
out  of  the  cellar  until  the  close  of  her  testimony,  and  then  did 
say  that  she  saw  people  moving  barrels  from  the  pavement  of 
one  property  to  the  other  property,  and  she  added :  "  I  saw 
people  taking  things  out  of  the  cellar."  If  on  the  2d  or  3d 
day  of  June  the  defendant  was  in  possession  of  that  property 
he  was  in  for  k  whole  year,  whether  he  gave  up  the  key  or 
not.]  [13]  ....  • 

[Suppose  you  ignore  Augustus  Black's  testimony ;  but  you 
cannot  do  that  without  you  find  something  in  the  case  to  war- 
rant you  in  doing  that.]   [14] 

Verdict  and  judgment  for  plaintiff  for  $432.63.  Defendant 
appealed. 

Error%  assigned  among  others  were  (1-T)  to  rulings  on  evi- 
dence, reciting  same.  (10, 11, 13, 14)  To  portions  of  the  judge's 
charge,  reciting  same.  (15)  The  charge  of  the  court  was  er- 
roneous and  misleading  in  that  it  did  not  fairly  and  fully  pre- 
sent both  sides  of  the  case  to  the  jury. 

A.  S.  L.  Shields^  for  appellant. — On  the  face  of  the  pleadings, 
therefore,  it  appeared  that  there  was  but  one  written  lease  be- 
tween the  parties  (that  averred  in  the  affidavit  of  defense), 
which  consequently  could  not  be  impeached  or  contradicted  by 
parol  evidence  of  the  matters  alleged  in  the  statement  without 
an  allegation  of  fraud,  accident  or  mistake :  Hunter  v.  McHose, 
100  Pa.  38 ;  Wodock  v.  Robinson,  148  Pa.  603 ;  Wyckoff  v. 
Ferree,  168  Pa.  261. 
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The  learned  trial  judge  erred  in  admitting  in  evidence  tlie 
notice  to  quit  given  by  the  plaintiff  to  the  defendant  during 
his  tenancy  as  administrator  of  William  Black. 

The  learned  trial  judge  erred  in  admitting  the  evidence 
offered  to  show  that  the  written  lease  from  the  plaintiff  to  Au- 
gustus Black  was  not  intended  by  her  to  operate  as  a  lease, 
because  that  evidence  tended  to  show  fraud  neither  in  the  pro- 
curing of  the  lease  nor  in  subsequently  adducing  it  as  a  lease. 

Even  if  it  be  admitted  that  the  testimony  of  the  plaintiff  and 
her  son  was  unimpeached  and  uncontradicted,  and  therefore  to 
be  taken  as  true,  it  would  fail  to  show  any  representations  on 
the  part  of  the  defendant  on  which  fraud  could  be  predicated. 
Finally,  there  was  no  allegation  by  the  plaintiff  that  she  would 
not  have  executed  it  if  it  were  not  for  the  representations  made, 
whatever  they  were,  and  consequently  the  evidence  given  was 
not  admissible,  because  it  did  not  possess  the  requisites  neces- 
sary to  authorize  the  admission  of  parol  evidence  to  contradict 
a  written  instrument.  Such  evidence  is  admissible  only  when 
there  has  been  fraud,  accident  or  mistake  in  the  creation  of  the 
instrument  itself,  or  where  there  has  been  an  attempt  to  make 
a  fraudulent  use  of  the  instrument  in  violation  of  a  promise  or 
agreement  made  at  the  time  the  instrument  was  signed  and 
without  which  it  would  not  have  been  executed :  Thome  v. 
Warfflein,  100  Pa.  519 ;  Phillips  v.  Meily,  106  Pa.  586 ;  Cloud 
V.  Markle,  186  Pa.  614. 

As  has  been  shown  the  evidence  offered  failed  to  prove  either 
of  these  requirements,  and  consequently  the  learned  trial  judge 
was  in  error  in  permitting  it  to  go  to  the  jury,  for  "  where  parties, 
without  any  fraud  or  mistake,  have  deliberately  put  their  en- 
gagements in  writing,  the  law  declares  the  writing  to  be  not 
only  the  best  but  the  only  evidence  of  their  agreement,  and  we 
are  not  disposed  to  relax  the  rule : "  Martin  v.  Berens,  67  Pa. 
459;  Rowand  v.  Finney,  96  Pa.  192;  Irvin  v.  Irvin,  142  Pa. 
271,  287. 

The  learned  trial  judge  erred  in  admitting  the  evidence  of- 
fered to  contradict  the  written  lease,  because  the  effect  of  that 
evidence  was  not  merely  to  change  or  alter  the  contract  con- 
tained in  the  lease,  but  to  destroy  it  entirely,  and  consequently 
to  nullify  the  instrument:  Clarke  v.  Allen,  182  Pa.  40;  StuU 
V.  Thompson,  154  Pa.  43. 
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Even  upon  the  theoiy  that  the  lease  was  delivered  only  upon 
condition  that  it  was  only  to  be  used  as  evidence  of  the  defend- 
ant's tenancy,  the  evidence  is  still  inadmissible,  for  the  lease 
was  delivered  to  the  defendant  himself,  and  it  is  well  settled 
that  such  a  delivery  is  absolute,  and  extinguishes  all  conditions : 
Newman  v.  Baker,  10  D.  C.  App.  187 ;  Blewitt  v.  Boorum,  142 
N.  Y.  867;  Moore  v.  Winans,  23  App.  Div.  (N.  Y.)  808;  Si- 
monton's  Estate,  4  Watts,  180. 

The  learned  trial  judge  erred  in  permitting  the  evidence 
given  to  go  to  the  jury,  because  it  was  not  of  the  quality  re- 
quired to  contradict  a  written  instrument :  Rowan  v.  Finney, 
96  Pa.  192 ;  Ott  v.  Oyer,  106  Pa.  6 ;  Phillips  v.  Meily,  106  Pa. 
636 ;  Thomas  v.  Loose,  114  Pa.  35. 

The  vice  of  these  instructions  consists  in  the  fact  that  their 
inevitable  tendency  was  to  lead  the  jury  to  believe  that  the 
plaintiff  could  recover  if  she  could  prove  that  a  use  was  being 
made  of  the  lease  by  the  defendant  which  would  be  fraudulent 
in  the  ordinary  and  not  in  the  legal  sense  of  the  term,  and 
though  such  use  was  not  in  violation  of  any  agreement  at  the 
time  the  lease  was  executed. 

The  learned  trial  judge  erred  in  referring  only  to  the  testi- 
mony of  the  plaintiff  in  reference  to  the  defendant's  actual  pos- 
session of  the  premises  after  the  expiration  of  the  term. 

It  needs  no  argument  to  prove  that  such  a  presentation  of 
this  phase  of  the  case  was  in  the  highest  degree  misleading  and 
injurious  to  the  defendant,  and  consequently  erroneous,  for  it  is 
always  erroneous  to  refer  in  the  charge  to  but  one  side  of  the 
testimony:  Reber  v.  Herring,  116  Pa.  699;  Reichenbach  v. 
Ruddach,127  Pa.  664;  Minick  v.  Gring,  1  Pa.  Superior  Ct 
484;  Larzelere  v.  Tiel,  3  Pa.  Superior  Ct.  109. 

The  learned  trial  judge  erred  in  suggesting  to  the  jury  that 
they  might  ignore  the  testimony  of  the  defendant. 

It  has  been  for  many  years  the  settled  rule  that  when  the 
charge  of  the  court,  taken  as  a  whole,  is  inadequate  and  mis- 
leading, it  constitutes  error  for  which  the  judgment  will  be  re- 
versed, and  that  a  charge  is  inadequate  which  does  not  fairly 
present  the  whole  case  to  the  jury  with  a  clear  statement  of  the 
rules  of  law  applicable  to  the  questions  involved:  Penna. 
R.  Co.  V.  Berry,  68  Pa.  272 ;  Gerz  v.  Weber,  161  Pa.  896 ; 
Howell  V.  Mellon,  169  Pa.  188;  Tietz  v.  Phila.  Traction  Co^ 
Vol.  XIV— 30 
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169  Pa.  516;  Richards  v.  Willard,  176  Pa.  181;  Herrington  t. 
Guernsey,  177  Pa.  175 ;  Hess  v.  W.  &  N.  Ry.  Co.,  181  Pa.  492. 

Thomas  Earle  White^  for  appellee. — ^Aside  from  the  questioiL 
of  holding  over  into  a  new  term  (the  evidence  of  which  was: 
amply  sufficient  to  justify  the  verdict  in  this  case),  but  one 
question  is  presented  for  this  court's  consideration,  to  wit:- 
Did  the  court  below  err  in  submitting  to  the  jury  the  question) 
as  to  whetlier  or  not  the  written  lease  produced  by  Augustus- 
Black  was  executed  as  a  lease  for  the  premises  or  executed 
solely  for  the  paiticular  use  which  the  plaintiff,  Jane  White,, 
alleged?  Unless  it  be  the  law  of  this  commonwealth  that  the^ 
mere  fact  of  executing  a  written  agreement  pi'ecludes  the 
party  executing  it  from  explaining  the  circumstances  under 
which,  and  the  purpose  for  which,  it  was  given,  then  the  de- 
fendant has  no  ground  for  complaint,  and  all  his  numerous^ 
assignments  of  error  must  fall  to  the  ground. 

In  the  state  of  New  York  this  question  was  fully  and  elab- 
orately considered  by  the  court  of  appeals  in  the  case  of  Grier- 
son  V.  Mason,  60  N.  Y.  394. 

The  law  is  the  same  in  Pennsylvania :  In  re  Gangwere's 
Estate,  14  Pa.  147. 

Opinion  by  Rice,  C.  J.,  July  26, 1900: 

This  was  an  action  for  rent  for  the  year  beginning  June  1, 
1892.  The  question  arising  upon  this  appeal  is  as  to  the  de- 
fendant's liability  by  reason  of  liis  failure  to  give  three  months' 
notice  of  removal  assuming  that  he  did  not  hold  over  after 
May  31, 1892. 

The  plaintiff  alleged  and  gave  evidence  that  the  defendant 
went  into  possession  in  1890  as  administrator  of  William  Black, 
deceased,  under  a  lease  to  the  latter,  which  provided,  "  that 
either  party  hereto  may  determine  this  lease  at  the  end  of  said 
term,"  (ending  May  31,  1891),  "by  giving  the  other  notice 
thei*eof,  at  least  three  months  prior  thereto,  but  in  default  of 
such  notice,  this  lease  shall  continue  upon  the  same  terms  and 
conditions  as  are  herein  contained  for  a  further  period  of  one 
year  and  so  on  from  year  to  year  imless  or  until  terminated  by 
either  party  hereto  giving  to  the  other  three  months'  notice  for 
removal  previous  to  the  expiration  of  the  theji  cuxrent  term  j" 
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that  prior  to  the  expiration  of  the  term  a  parol  agreement  was 
entered  into  whereby  the  defendant  was  to  have  the  premises 
in  his  own  right  after  the  expiration  of  the  current  year  upon 
the  terms  and  conditions  of  the  written  lease  to  William  Black 
above  referred  to ;  and  that  the  defendant  remained  in  posses- 
sion under  this  oral  agreement,  and  did  not  give  three  months' 
notice  of  removal  prior  to  the  expiiution  of  the  year  ending 
May  31,  1892. 

The  defendant  denied  the  oral  agreement  above  referred  to, 
and  alleged  that  he  went  into,  or  rather  remained  in,  possession 
after  May  31,  1891,  under  an  undated  lease  (partly  in  writing 
and  partly  in  print,  in  which  most  of  the  blanks,  and  especially 
that  relating  to  notice  of  removal,  were  left  unfilled),  which, 
as  he  alleged,  was  signed  and  delivered  to  him  prior  to  June  1, 
1891. 

In  rebuttal,  the  plaintiff  offered  and  under  objection  gave 
evidence  from  which,  if  competent,  a  jury  would  have  been 
justified  in  finding  that  the  defendant  did  not  go  into  posses- 
sion under  the  lease  last  referred  to ;  that  it  was  not  executed 
until  after  the  term  had  well  progressed ;  and  that  it  was  then 
signed  and  given  to  the  defendant,  at  his  request  for  the  specific 
purpose,  and  for  that  purpose  only,  of  being  used  by  him  to 
show,  in  litigation  then  pending  in  court  between  him  Hnd  a 
third  person,  that  the  plaintiff  had  admitted  him  in  his  own 
right  as  tenant  of  the  premises. 

The  first  and  most  important  question  is  as  to  the  admissi- 
bility of  this  rebutting  testimony.  One  of  the  exceptions  to 
the  ancient  rule  upon  the  subject  of  the  admissibility  of  parol 
evidence  to  affect  written  instruments  is,  that  the  parties  may 
prove  the  existence  of  any  separate  oral  agreement  as  to  any 
matter  on  which  a  document  is  silent,  and  which  is  not  incon- 
sistent with  its  terms,  if  from  the  circumstances  of  the  case  the 
court  infers  that  the  parties  did  not  intend  the  document  to  be 
a  complete  and  final  statement  of  the  whole  of  the  transaction 
between  them :  Stephen's  Evidence,  sec.  90.  The  fact  that  the 
parties  did  not  so  intend  is  not  necessarily  nor  ordinarily  to  be 
inferred  from  the  mere  fact  that  a  prior  separate  oral  agreement 
is  not  contained  in  the  document.  If,  however,  the  document 
is  silent  on  the  subject,  it  may  be  proved  by  parol  evidence  of 
what  took  place  at  the  time  of  the  execution  of  the  document 
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that  a  prior  separate  oral  agreement,  not  inconsistent  with  the 
terms  of  the  document,  or  with  any  implied  agreement  g^w- 
ing  out  of  it,  was  not  intended  to  be  abrogated.  Such  testi- 
mony is  admissible  not  only  where  the  separate  oral  agreement 
was  omitted  from  the  writing  by  fraud,  accident  or  mistake, — 
which,  if  the  facts  warrant  the  allegation,  ia  a  distinct  ground 
for  equitable  relief — ^but  also  where,  though  no  fraud  was  prac- 
ticed or  intended  at  the  time  of  the  execution  of  the  paper,  it 
would  be  sanctioning  a  fraud  to  permit  the  paper  to  be  used  for 
a  different  purpose  from  that  for  which  it  was  given,  in  order 
to  defeat  the  rights  of  the  other  party  under  the  separate  oral 
agreement,  and  thereby  give  an  unfair  advantage. 

In  Parke  v.  Chadwick,  8  W.  &  S.  96,  it  was  said  that,  "it 
is  as  much  a  fraud  to  obtain  a  paper  for  one  purpose,  and  use 
it  for  a  different  and  unfair  purpose,  as  to  obtain  it  by  fraudu- 
lent statements." 

In  Renshaw  v.  Gans,  7  Pa.  117,  it  was  said :  "  All  the  cases 
shown,  that  to  pave  the  way  for  the  reception  of  oral  declara- 
tions, it  is  not  necessary  to  prove  a  party  was  actuated  by  a 
fraudulent  intention  at  the  time  of  the  execution  of  the  writ- 
ing. His  original  object  may  have  been  perfectly  honest  and 
upright ;  but  if  to  procure  an  unfair  advantage  to  himself,  he 
subsequently  deny  the  parol  qualification  of  the  written  con- 
tract, it  is  such  a  fraud  as  will,  under  the  rules,  operate  to 
let  in  evidence  of  the  real  intent  and  final  conclusion  of  the 
contractors." 

Again,  in  Rearioh  v.  Swinehart,  11  Pa.  288,  it  was  said: 
*'  Nor  is  it  essential  to  the  admission  of  parol  evidence  that  a 
fraud  was  originally  intended.  It  is  enough  that,  though  the 
parties  acted  in  mutual  good  faith  at  the  inception  of  the  trans- 
action, an  attempt  is  made  to  wrest  the  instrument  to  a  pur- 
pose not  contemplated,  or  to  use  it  in  violation  of  the  accom- 
panying agreement.  It  is  as  much  a  fraud  to  obtain  a  paper 
for  one  purpose,  and  to  use  it  for  a  different  and  unfair  purpose, 
as  to  practice  falsehood  or  deceit  in  its  procurement." 

The  doctrine  of  these  cases  was,  apparently,  not  wholly  ap- 
proved in  Fulton  v.  Hood,  34  Pa.  365,  but  it  was  reiterated  in 
Lippincott  v.  Whitman,  83  Pa.  244,  also  in  CuUmans  v.  Lind- 
say, 114  Pa.  166,  and  has  been  recognized  in  many  later  cases. 
In  th^  last  <?it9d  om^  it  was  said :  '^  For  although  the  ohginal 
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design  of  the  defendants'  agent  may  have  been  honest,  it  is  a 
fraud  in  the  defendants,  in  order  to  procure  an  unfair  advantage, 
subsequently  to  deny  the  parol  qualification,  upon  the  faith  of 
which  the  contract  was  made ;  evidence  of  the  real  intent  of 
the  parties  at  the  time,  therefore,  becomes  admissible." 

There  is  another  view  of  the  question  worthy  of  considera- 
tion. In  Drinker  v.  Byers,  2  P.  &  W.  628,  it  was  said :  "  It  is 
certainly  true  that  when  articles  of  agreement  for  the  sale  of 
land  are  carried  into  execution  by  a  conveyance  from  the  vendor 
and  bonds  from  the  vendee,  the  contract  in  general  is  con- 
sidered as  closed,  unless  in  extreme  cases  showing  gross  mis- 
apprehension or  fraud.  .  .  .  This,  however,  is  but  a  general 
rule  to  which  there  are  exceptions.  See  Brown  v.  Moorhead, 
8  S.  &  R.  569 ;  and  is  founded  merely  on  presumption,  which 
may,  as  I  apprehend,  be  rebutted  by  circumstances  or  parol 
evidence."  The  same  doctrine  was  recognized  in  Close  v.  Zell, 
141  Pa.  890,  where  it  was  held  that  a  parol  stipulation  by  the 
vendor  of  land,  to  refund  the  purchase  money  in  the  event  of 
a  failure  of  title,  and  to  reimburse  the  vendee  for  any  costs  and 
expenses  incurred,  was  not  merged  in  a  deed  containing  a  cove- 
nant or  special  warranty  but  no  covenant  of  title,  afterwards 
accepted  by  the  vendee  in  consideration  thereof. 

The  case  at  bar,  whilst  not  exactly  parallel,  resembles  an 
English  case  cited  by  Mr.  Anson  in  his  work  on  Law  of  Contract, 
sec.  261  to  illustrate  the  rule  of  law  as  to  the  admissibility  of 
parol  evidence  of  the  supplementary  terms  of  a  contract  not  put 
into  the  writing,  **not  to  vary  but  to  complete  the  written  con- 
tract." The  case  was  this :  Jervis  agreed  to  assign  to  Berridge  a 
contract  for  the  purchase  of  lands  from  M.  The  assignment  was 
to  be  made  upon  certain  terms,  and  a  memorandum  of  the  bar- 
gain was  made  in  writing,  from  which  at  the  request  of  Berridge 
some  of  the  terms  were  omitted.  In  fact  (and  this  is  to  be 
particularly  noticed)  the  memorandum  was  only  made  in  order 
to  obtain  a  conveyance  of  lands  from  M.  When  this  was  done 
and  Berridge  had  been  put  in  possession  he  refused  to  fulfil 
the  omitted  terms  which  were  in  favor  of  Jervis.  On  action 
being  brought  he  resisted  proof  of  them,  contending  that  tlia 
memorandum  could  not  be  added  to  by  parol  evidence.  Lon| 
Selbobnb,  however,  held  that  the  memorandum  was  ^^a  mere 
piece  of  machinery  obtained  by  the  defendant  as  subsidiary  to 
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and  for  the  purpose  of  the  verbal  and  only  real  agreement  un- 
der circumstances  which  would  make  the  use  of  it  for  any  pur- 
pose inconsistent  with  that  agreement,  dishonest  and  fraudu- 
lent : "  Jervis  v.  Berridge,  8  Ch.  App.  351. 

In  Martin  v.  Berens,  67  Pa.  459,  Mr.  Justice  Williams  ex- 
haustively stated  the  exceptions  to  the  general  rule  excluding 
parol  evidence,  and  including  amongst  them  cases,  where  it 
was  offeredj  "  to  rebut  a  presumption  or  equity,"  citing  Bank 
V.  Fordyce,  9  Pa.  275 ;  Musselman  v.  Stoner,  31  Pa.  266,  also 
"  to  supply. deficiencies  in  the  written  agreement,"  citing  Miller 
V.  Fichthom,  31  Pa.  252 ;  Cbalfant  v.  Williams,  35  Pa.  212. 
See  also  Coughenour  v.  Suhre,  71  Pa.  462;  Honesdale  Glass 
Co.  V.  Storms,*125  Pa.  2G8 ;  Grierson  v.  Mason,  60  N.  Y.  394. 

Apparently  it  was  not  important,  in  the  litigation  in  which 
the  defendant  desired  to  use  the  paper,  to  show  the  terms  and 
conditions  of  his  tenancy ;  it  was  only  important  to  show  that 
he  was  tenant  in  his  own  right  of  the  premises.  The  paper 
was  given  to  him  for  that  specific  purpose,  and  not  as  the  con- 
summation of  prior  negotiations  between  them  or  as  a  fulfilment 
and  execution  of  a  prior  executory  agreement,  if  the  plaintiffs 
testimony  is  to  be  believed.  The  fair  inference  from  that  tes- 
timony is,  that  neither  party  intended  it  for  any  other  purpose, 
or  supposed  that  it  abrogated  and  annulled  the  terms  and  con- 
ditions of  the  oral  lease  under  which  the  defendant  went  into, 
and  was  holding,  the  possession.  Unless  it  be  the  law,  which 
we  do  not  think  it  is,  that  there  is  an  irrebuttable  presumption 
that  such  was  the  intention,  or  that  the  paper  had  that  effect 
irrespective  of  the  intention,  the  evidence  under  consideration 
was  admissible. 

In  reply  to  the  suggestion  that  the  plaintiff  did  not  allege 
in  her  testimony  that  she  would  not  have  executed  the  paper 
had  it  not  been  for  the  representations  made,  it  seems  suf- 
ficient to  refer  to  the  marks  of  Mr.  Justice  Clark  in  CuUmans 
V.  Lindsay,  114  Pa.  166 :  '*  But  the  fact,  whether  or  not  the 
parol  promise  was  the  inducing  cause  of  the  execution  of  the 
written  contract,  especially  when  the  mental  purpose  is  not  at 
the  time  expressed,  is,  in  general,  an  inference  to  be  drawn 
from  the  facts.  These  facts  are  to  be  exhibited  in  the  proofs, 
and  the  work  of  inference  is  for  the  jury."  The  principle  is 
applicable  here. 
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It  is  urged  in  the  second  place,  that,  even  if  the  testimony 
\¥as  admissible,  the  facts  alleged  by  the  plaintiff  in  rebuttal 
Were  not  sustained  by  the  quantity  and  quality  of  evidence 
Squired  in  such  cases,  and  therefore  it  was  insufficient  to 
Warrant  the  submission  of  the  case  to  the  jury.  As  to  the  main 
facts,  namely,  that  the  defendant  represented  that  the  purpose 
for  which  he  desired  the  paper  he  requested  this  plaintiff  to 
sign  was  to  prove  his  tenancy  in  the  litigation  between  him 
and  his  sister-in-law,  and  that  this  representation  and  request 
(whether  made  directly  to  the  plaintiff  by  the  defendant  or  by 
her  son  acting  as  his  spokesman)  were  made  and  the  paper  was 
delivered  in  pursuance  thereof  after  the  term  beginning  June  1, 
1891,  had  well  progressed,  the  plaintiff's  testimony  agreed 
with  that  of  her  son,  and  their  testimony  was  corroborated  to 
some  extent  by  the  appearance  of  the  paper  itself — none  of  the 
blank  spaces  in  the  usual  conditions,  stipulations  and  cove- 
nants being  filled.  These  two  witnesses  disagree,  it  is  true,  as 
to  the  month  when  the  transaction  took  place,  but  we  do  not 
deem  this  such  a  discrepancy  as  necessarily  deprived  the  tes- 
timony of  the  son  of  all  corroborative  effect.  It  may  be  con- 
ceded that  the  plaintiff  was  bound  to  make  out  her  allegation 
as  to  what  took  place  at  the  execution  of  the  writing  by  the 
testimony  of  two  witnesses  or  of  one  witness  corroborated  by 
other  facts  and  circumstances  which  gave  it  greater  weight 
than  that  of  the  defendant,  or  which  were  equivalent  in  weight 
to  a  second  witness,  but  we  are  not  convinced  that  the  corrob- 
oration of  plaintiff's  testimony  was  not  fully  up  to  this  stand- 
ard. When  it  is  said  that  the  testimony  in  such  cases  must 
be  clear,  precise  and  indubitable,  it  is  not  meant  that  there 
must  be  no  opposing  testimony,  but  that  it  must  carry  a  clear 
conviction  of  its  truth.  The  learned  trial  judge  was  not  re- 
quested to  instruct  the  jury  that  there  was  not  that  quantity 
or  quality  of  proof  which  was  required  to  sustain  the  plain- 
tiff's allegations,  and  we  ai^e  of  opinion  that  he  would  not 
have  been  justified  in  giving  such  instructions  even  if  he  had 
been  requested  to  do  so. 

Complaint  is  made  that  the  court  failed  to  instract  the  jury 
as  so  what  would  constitute  a  fraudulent  use  of  the  paper,  and 
left  them  to  infer  that  any  use  of  it  which  might  seem  to  them 
fraudulent  would  justify  them  in  finding  a  verdict  for  the  plain- 
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tiff.  We  do  not  so  understand  the  charge.  After  calling  at- 
tention to  the  plaintiff's  allegation  as  to  the  special  purpose 
for  which  the  lease  was  requested  and  given,  the  learned  judge 
said :  '*  Suppose  you  ignore  Augustus  Black's  testimony — ^bat 
you  cannot  do  that  without  you  find  something  in  the  case  to 
warrant  you  in  doing  that — first,  is  there  anything  in  the  tes-  * 
timony  of  these  two  people  that  without  reasonaUe  doubt 
leads  you  to  believe  that  this  man  is  now  making  a  fraudu- 
lent use  of  that  paper  in  producing  it  before  you  to  show  it 
was  the  lease  under  which  he  was  a  tenant?  Unless  you  find 
that  fact  affirmatively — and  you  cannot  find  it  affirmatively 
unless  the  person  who  attempts  to  escape  from  the  lease  proves 
it  to  your  satisfaction,  because  the  onus  is  upon  her — unless 
you  find  that  to  your  satisfaction,  that  lease  holds,  and  under 
that  lease  the  term  ended  May  31, 1892,  and  Mr.  Black  had  a 
right  to  lock  that  place  up  at  half  past  eleven  on  that  night 
and  take  the  key  to  Mrs.  White  and  surrender  possession." 
Here  was  a  plain  indication  that  the  question  for  the  jury  was 
whether  or  not  the  defendant  had  obtained  the  paper  for  one 
purpose  and  was  then  attempting  to  use  it  for  a  different  and 
unfair  purpose.  This  was  the  fraudulent  use  referred  to  in 
the  prior  part  of  the  charge  embraced  in  the  tenth  assignment 
of  error.  Taken  as  a  whole  the  instructions  upon  this  subject 
were  not  misleading.  Doubtless  more  specific  instructions 
would  have  been  given  had  they  been  asked. 

The  suggestion  that  the  court  intimated  to  the  jury  that  they 
might  ignore  the  defendant's  testimony  is  unsustained.  The 
context  above  quoted  shows  that  the  jury  could  n^t  possibly 
have  understood  that  that  was  what  was  meant,  but  rather,  that, 
even  if  that  testimony  was  ignored,  yet  the  plaintiff  could  not 
recover,  unless  the  evidence  introduced  by  her  satisfied  the  jury 
beyond  a  reasonable  doubt  that  the  defendant  was  attempting  to 
make  a  fraudulent  use  of  the  paper.  We  remark  in  this  con- 
nection that  there  is  an  evident  typographical  error  in  the  elev- 
enth assignment  as  printed  in  the  paper-book.  The  word  there 
printed  *'  not "  should  be  **  now,"  as  the  charge  shows. 

It  is  to  be  observed,  and  this  applies  to  all  the  assignments 
relating  to  the  charge,  that  there  was  no  request  for  special  in- 
structions. Wl)ere  in  such  a  case  the  complaint  is  that  the 
charge  was  inadequate  or  one-sided  and  particular  error  of  law 
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or  misstatement  of  evidence  cannot  be  pointed  out,  the  court 
will  be  reviewed  on  the  general  effect  of  the  charge  and  not 
upon  sentences  or  paragraphs  disconnected  from  the  context 
which  qualifies  and  explains  them ;  if  as  a  whole  the  charge 
was  calculated  to  mislead,  there  is  error ;  if  not,  there  is  none. 
This  has  been  held  repeatedly.  Looking  at  the  charge  as  a 
whole  we  cannot  say  that  it  was  either  inadequate  or  misleading. 

The  evidence  embraced  in  the  seventh  assignment  was  com- 
petent for  the  purpose  stated  in  the  offer  and  for  that  purpose 
only,  namely,  to  repel  the  inference  or  argument,  for  which  the 
defendant  had  laid  ground,  that  the  plaintiff's  claim  that  the  de- 
fendant was  in  under  the  terms  of  the  old  lease  was  a  fabrica- 
tion of  recent  date.  The  leading  Pennsylvania  cases  bearing 
upon  the  question  of  the  admissibility  of  this  kind  of  testimony 
are  cited  in  the  opinion  of  our  Brother  W.  D.  Porter  in  Quig- 
ley  V.  Swank,  11  Pa.  Superior  Ct.  602.  To  these  may  be 
added  Crooks  v.  Bunn,  136  Pa.  868,  Harvey  v.  Gunzberg, 
148  Pa.  294,  and  Thomas  v.  Miller,  165  Pa.  216.  See  also 
Huckestein  v.  Kelly,  152  Pa.  631. 

The  other  assignments  do  not  require  particular  notice.  We 
discover  no  error  in  the  record  for  which  the -judgment  should 
be  reversed.    The  judgment  is  affirmed. 


Harrisburg  v.  McPherran. 

Municipal  lien^Front-foot  rtUe — Cansliluiional  law^SUUutes. 

The  Act  of  May  23,  1889,  P.  L.  277,  which  provides  for  the  cost  of  pav- 
ing streets  in  cities  of  the  thii'd  class,  under  the  front-foot  rale  is  not  nn- 
constitational  in  that  it  contains  no  provision  for  judicially  deteiinining 
the  special  benefits,  or  for  notice  to  property  owners  of  time  and  place 
when  they  can  be  heard  as  to  the  amount  of  special  benefits  before  the 
assessment  is  made. 

Prior  to  the  decision  in  Norwood  v.  Baker,  172  U.  S.  269,  this  could 
not  be  i-egarded  as  an  open  question  in  Pennsylvania  and  a  careful  study 
of  that  case  and  of  the  authorities  therein  cited  by  Mr.  Justice  Harlan, 
in  support  of  the  judgment  (many  of  which  distinctly  recognize  the  power 
of  the  legislature  to  adopt  this  mode  of  assessment  under  special  circum- 
stances, as,  for  example,  -when  it  is  applied  to  the  original  paving  of  a 
strictly  uniform  width  in  tlie  built  up  portions  of  a  city  or  large  town)  fails 
to  disclose  that  it  established  a  general  rule  which  controls  that  adopted  by 
the  Pennsylvania  Supreme  Court. 
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Argued  Jan.  15, 1900.  Appeals,  Noe.  18, 20  and  26,  March  T., 
1900,  by  defendants  in  suits  of  the  city  of  Harnsbuig  against 
George  Miller  and  Samuel  Hertzler,  same  against  Margaret  M. 
Funk  and  same  against  John  P.  McPherran,  from  judgments  of 
C.  P.  Dauphin  Co.,  March  T.,  1897,  No.  225;  Sept.  T.,  1894, 
No.  479,  and  Sept.  T.,  1894,  No.  508,  on  verdicts  for  plamtiff. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter,  W.  D. 
I^ORTER  and  Mitchell,  JJ.    Affirmed.   Opinion  by  Riob,  P.  J. 

Scire  facias  sur  municipal  lien.     Before  Simonton,  P.  J. 

Tlie  proceedings  in  the  above  cases  were  brought  to  recover 
assessments  for  paving  in  the  city  of  Harrisburg,  the  cost  there- 
of being  assessed  upon  abutting  properties  under  the  front-foot 
rule.  The  main  contention  in  the  court  below  was  that  the 
ordinance  of  the  city  under  which  the  work  was  done,  under 
the  municipal  Act  of  May  23,  1889,  P.  L.  277,  were  in  viola- 
tion of  the  14th  amendment  of  the  constitution  of  the  United 
States  and  of  sections  9  and  10  of  article  1,  section  1  of  article  9, 
and  section  8  of  article  15  of  the  constitution  of  Pennsylvania, 
in  that  they  provided  no  method  of  finding  the  amount  of  ben- 
efits conferred  upon  abutting  property  by  a  street  pavement, 
but  arbitrarily  place  the  whole  cost  of  the  pavement  on  the 
abutting  properties  according  to  the  front-foot  rule,  without 
regard  to  the  amount  of  special  benefit. 

In  the  suit  of  Harrisburg  v.  McPherran,  defendant  submitted 
the  following  points,  the  refusal  of  which  was  assigned  for 
error : 

[1.  A  property  can  only  be  legally  assessed  for  the  amount 
of  special  benefit  accruing  to  it  from  a  street  improvement,  and 
as  the  act  of  May  28, 1889,  and  the  ordinance  of  the  city  under 
which  these  proceedings  have  been  had,  provide  no  method  of 
finding  the  amount  of  special  benefits  conferred  on  abutting 
property  by  a  street  pavement,  but  arbitrarily  place  the  whole 
cost  of  a  pavement  on  the  abutting  properties,  according  to  the 
front-foot  rule  without  regard  to  the  amount  of  special  benefit, 
the  act  of  assembly  and  ordinance  are  in  violation  of  the  14th 
amendment  of  the  constitution  of  the  United  States,  and  no 
recovery  can  be  had  in  this  case.     Answer :  Refused.]  [1] 

[2.  The  assessment  in  this  case  is  in  violation  of  the  14th 
amendment  of  the  constitution  of  the  United  States,  because 
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there  was  no  finding  by  any  one  of  the  amount  of  special  bene- 
fit accruing  to  the  abutting  properties,  and  because  the  assess- 
ment was  made  solely  for  the  cost  and  expense  of  the  improve- 
ment and  not  on  the  basis  of  special  benefits,  and  the  verdict 
must  be  for  the  defendant.     Answer :  Refused.]   [2] 

[3.  A  property  can  only  be  legally  assessed  for  the  amount 
of  special  benefit  accruing  to  it  from  a  street  improvement,  and 
as  the  act  of  May  23,  1889,  and  the  ordinance  of  the  city  un- 
der which  these  proceedings  have  been  had,  provide  no  method 
of  finding  the  amount  of  special  benefits  conferred  on  abutting 
property  by  a  street  pavement,  but  arbitrarily  place  the  whole 
cost  of  a  pavement  on  the  abutting  properties,  according  to  the 
front-foot  rule  without  regard  to  the  amount  of  special  benefit, 
the  said  act  of  assembly  and  ordinance  are  in  violation  of  sec- 
tions 9  and  10  of  article  1,  section  1  of  article  9  and  section  8 
of  article  16  of  the  constitution  of  Pennsylvania,  and  no  re- 
covery can  be  had  in  this  case.     Answer :  Refused.]   [3] 

[4.  The  assessment  in  this  case  is  in  violation  of  sections  9 
and  10  of  article  1,  section  1  of  article  9,  and  section  8  of  arti- 
cle 16  of  the  constitution  of  Pennsylvania,  because  there  was 
no  finding  by  any  one  of  the  amount  of  special  benefit  accruing 
to  the  abutting  properties,  and  because  the  assessment  was 
made  solely  for  the  cost  and  expense  of  the  improvement  and 
not  on  the  basis  of  special  benefits,  and  the  verdict  must  be  for 
the  defendant.     Answer :  Refused.]   [4] 

[5.  There  having  been  an  act  of  assembly,  to  wit :  the  Act 
of  May  16,  1891,  P.  L.  75,  in  force  at  the  time  this  paving  was 
done  in  the  year  1892,  under  which  the  city  could  have  had  an 
ascertainment  of  the  benefits  accruing  to  the  abutting  proper- 
ties by  reason  of  the  paving  and  a  levy  of  an  assessment  there- 
for, and  the  city  having  failed  to  proceed  under  that  act,  but 
having  levied  an  assessment  under  the  act  of  May  23, 1889,  for 
the  entire  expense  of  the  paving  without  regard  to  the  amount 
of  benefits  accruing  to  abutting  property,  the  defendant  is  not 
estopped  by  reason  of  the  petition  in  evidence,  from  defending 
against  the  illegal  assessment  in  this  case.  Answer :  Refused, 
especially  for  the  reason  that  at  the  time  the  contract  was 
entered  into,  as  well  as  prior  to  that  the  petition  was  presented 
that  set  the  city  in  motion,  the  act  of  May  16,  1891,  referred 
to  in  that  point  had  not  been  passed.]  [5] 
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[Under  the  law  and  the  evidence  in  this  case  no  recovery 
can  be  had  by  the  plaintiff.     Answer :  Refused.]  [6] 

After  verdicts  given  for  the  plaintiff  defendants  nioved  for 
judgment  non  obstante  veredicto  and  the  court,  Simonton,  P.  J., 
filed  the  following  opinion,  directing  judgments  to  be  entered 
on  the  verdict  in  the  case  of  Harrisburg  v.  Miller,  said  opinion 
being  referred  to  in  the  opinion  of  the  Superior  Court,  as  suflB- 
cient  ground  on  which  to  rest  its  decision  : 

This  action  was  brought  to  enforce  a  municipal  lien  for  pav- 
ing and  curbing  in  front  of  the  property  of  defendants  on  Sixth 
street,  in  the  city  of  Harrisburg.  Parag^raph  ten  of  section  3 
of  article  6  of  the  Act  of  May  23,  1889,  P.  L.  279,  authorizes 
cities  of  the  third  class,  of  which  the  city  of  Harrisburg  is  one, 
*'to  cause  to  be  graded,  paved  or  macadamized  any  public 
street,  lane  or  alley,  or  part  thereof,  which  is  now  or  may  here- 
after be  laid  out  and  opened  in  any  of  the  said  cities,  and  have 
the  same  set  with^curbetone,  and  to  provide  for  the  payment 
of  the  cost  and  expenses  of  the  same  or  any  part  thereof  by 
the  city,  or  by  the  owners  of  real  estate  bounding  and  abutting 
thereon,  by  an  equal  assessment  on  said  property  in  proportion 
to  the  number  of  feet  the  same  fronts  on»  the  street,  lane  or 
alley,  or  part  thereof  to  be  improved,  or  in  case  of  grading  only, 
to  assess  the  cost  thereof,  when  not  paid  by  the  city,  upon  the 
properties  benefited  according  to  benefits,"  and  section  29  of 
the  act  provides  that  the  assessment  shall  be  made  by  the  city 
engineer,  after  giving  notice  of  the  time  and  place  when  and 
where  the  assessment  will  be  made  to  all  the  owners  of  prop, 
erty  that  may  be  affected  thereby.  In  accordance  with  the 
powers  thus  conferred,  the  city  councils  passed  an  ordinance, 
providing  for  the  paving  and  curbing  of  Fourth  and  SixUi 
streets  (Sixth  being  a  continuance  of  Fourth),  and  directing 
the  city  engineer  to  apportion  the  entire  cost  of  paving  all  the 
properties  fronting  on  both  sides  of  said  street  in  proportion  to 
the  number  of  feet  each  property  fronts  upon  the  said  street, 
after  giving  ten  days'  notice  of  the  time  and  place  of  making 
the  assessment,  as  provided  by  the  act. 

A  contract  was  entered  into  in  accordance  with  the  provisions 
of  this  act  and  ordinance,  the  work  was  done,  the  proper  notice 
was  given  and  the  assessment  was  made  by  the  city  engineer. 
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and,  on  refusal  of  defendants  to  pay  the  sum  assessed  against 
their  'property,  a  lien  was  filed,  and  this  action  was  brought  to 
enforce  it.  On  the  trial  a  binding  instruction  was  given  to  the 
jury  to  find  for  the  plaintiff,  subject  to  the  reserved  points 
which  raise  the  question  whether  the  act  of  assembly  above 
referred  to  and  the  ordinance  passed  in  accordance  therewith 
are  repugnant  to  the  fourteenth  amendment  of  the  constitution 
of  the  United  States,  or  to  section  1  of  article  9  of  the  consti- 
tution of  the  state  of  Pennsylvania,  or  both,  ^^  because  there 
was  no  finding  by  any  one  of  the  amount  of  special  benefit 
accruing  to  the  abutting  properties,  and  because  the  assessment 
was  made  solely  for  the  cost  and  expense  of  the  improvement 
and  not  on  the  basis  of  special  benefits.'' 

The  act  in  accordance  with  which  the  ordinance  was  passed, 
the  contract  and  assessment  made,  and  the  work  done,  author- 
izes the  city  to  provide  for  the  payment  of  the  cost  and  expense 
of  the  same  ....  by  an  equal  assessment  on  said  propeity  in 
proportion  to  the  number  of  feet  the  same  fronts  on  the  street;" 
and  it  does  not  provide,  nor  does  the  ordinance,  for  a  hearing 
or  finding  on  the  question  whether  the  total  benefits  to  all  the 
properties  abutting  on  the  street  is  equal  to  the  cost  of  the  pav- 
ing and  curbing ;  or  in  other  words,  whether  the  improvement 
is  worth  its  cost  to  the  properties  abutting  on  the  street. 

Counsel  for  defendants  contend  that  there  must  be  an  ascer- 
tainment by  an  actual  appraisement  of  the  total  benefit  before 
the  assessment  is  made,  and  that  the  persons  whose  property  is 
to  be  assessed  must  have  notice  and  opportunity  to  contest  the 
question  of  the  total  amount  of  benefit  which  will  accrue  to  all 
properties  assessed  by  the  improvement. 

If  this  proposition  be  sound  the  defendants  are  entitled  to 
judgment,  for  it  is  conceded  that  neither  the  act  nor  the  ordi- 
nance provides  for  any  such  notice  or  hearing. 

We  think,  however,  that  it  is  not  sound,  and  that  it  is  ad- 
vanced under  a  misapprehension  of  the  principles  on  which 
taxation — including  assessments  for  street  improvements — ^is 
based,  and  a  confusion  of  the  undoubted  right  of  the  taxpayer 
or  abutter  to  be  heard  on  the  question  of  the  distribution  of 
the  tax  upon  the  several  properties  with  a  supposed  right  to  a 
hearing  on  the  question  of  the  gross  amount  of  the  tax  to  be 
levied.    He  undoubtedly  has  the  ri^bt  to  notice  and  hearing 
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on  the  question  of  the  distribution  of  the  gross  amount  of  the 
tax  among  the  whole  number  of  properties  to  affected,  and  this 
is  provided  for  in  the  ordinance,  which  requires  the  city  engi- 
neer to  give  notice  to  the  owners  of  abutting  properties  of  the 
time  and  place  when  and  where  he  will  make  the  assessment. 

But  this  is  entirely  different  from  the  supposed  right  of  the 
abutting  owner  to  be  heard,  before  the  council,  in  accordance 
with  the  authority  conferred  by  the  act,  resolve  that  the  work 
shall  be  done,  and  that  the  total  cost  shall  be  assessed  accord- 
ing to  the  frontage  upon  the  abutting  properties. 

If  we  do  not  misunderstand  entirely,  the  authorities  as  well 
as  the  principles  on  which  the  right  of  taxation,  including  the 
levying  of  assessnlents,  is  based,  the  taxpayer  has  no  right 
whatever  to  be  heard,  except  as  he  is  represented  in  the  leg- 
islature and  in  councils,  on  the  preliminary  questions  whether 
the  tax  or  assessment  shall  be  levied,  and  whether  the  benefit 
to  the  taxpayers  on  whose  properties  the  tax  is  to  be  assessed 
will  equal  the  gross  amount  of  the  tax. 

In  Spencer  v.  Merchant,  100  N.  Y.  585,  which,  as  affirmed 
on  appeal  by  the  United  States  Supreme  Court  (125  U.  S.  346), 
is  a  leading  case,  the  court  of  appeals  of  New  York  decided  that 
the  legislature  has  the  power  to  determine  the  amount  of  a  tax 
for  a  local  improvement,  and  the  property  to  be  assessed  there- 
for ;  and  its  action  in  these  respects  is  conclusive ;  that  an  act 
of  that  nature  was  constitutional ;  that  the  landowners  were 
not  entitled  to  a  hearing  as  to  the  aggregate  to  be  collected  as 
the  legislature  had  determined  this  and  its  determination  could 
not  be  reviewed  or  changed ;  and  that  the  hearing  on  the  ques- 
tion of  apportionment  of  the  tax  was  all  to  which  they  were 
.entitled.  Mr.  Justice  Finch,  delivering  the  opinion  of  the 
court,  said :  ''  The  act  of  1881  determines  absolutely  and  con- 
clusively the  amount  of  tax  to  be  assessed  and  upon  which 
it  is  to  be  apportioned.  Each  of  these  things  was  widdn  the 
power  of  the  legislature,  whose  action  cannot  be  reviewed  in 
the  courts,  upon  the  ground  that  it  acted  unjustly  or  with- 
out appropriate  and  adequate  reason,  citing  several  cases. 
The  legislature  may  commit  the  ascertainment  of  the  sum  to 
be  raised,  and  of  the  benefited  district,  to  commissioners,  but 
is  not  bound  to  do  so,  and  may  settle  both  questions  for  itself ; 
and  wheu  it  does  so,  its  action  is  necessarily  conclusive  and  be- 
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yond  review.  ...  In  so  doing  it  necessarily  determines  two 
things,  viz  the  amount  to  be  realized,  and  the  property  spe- 
cially benefited  by  the  expenditure  of  that  amount.  The  lands 
might  have  been  benefited  by  the  improvement,  and  to  the  leg- 
islative determination  that  they  were,  and  to  what  amount  or 
proportion  of  the  cost,  even  if  it  may  have  been  mistakenly  un- 
just, is  not  open  to  our  review.  .  .  .  The  question  of  special 
benefit  and  the  property  to  which  it  extends  is  of  necessity  a 
question  of  fact ;  and  when  the  legislature  determines  it  in  a 
case  within  its  general  power,  its  decisions  must  of  course  be 
final.  .  .  . 

**  These  views  furnish  also  an  answer  to  the  objection  that 
the  only  hearing  given  to  the  landowner  relates  to  the  oppor- 
tionment  of  the  fixed  amount  among  the  lots  assessed,  and 
none  is  given  as  to  the  aggregate  to  be  collected.  No  hearing 
would  open  the  discretion  of  the  legislature,  or  be  of  any  avail 
to  review  or  change  it.  A  hearing  is  given  by  the  act  as  to 
the  apportionment  among  the  landowners,  which  furnishes  to 
them  an  opportunity  to  raise  all  pertinent  and  available  ques- 
tions, and  dispute  their  liability,  or  its  amount  and  extent. 
The  precise  wrong  of  which  complaint  is  made  appears  to  be 
that  the  landowners  now  assessed  never  had  opportunity  to  be 
heard  as  to  the  original  apportionment,  and  find  themselves  now 
practically  bound  by  it  as  between  their  lots  and  those  of  the 
owners  wlio  paid.  But  that  objection  becomes  a  criticism  upon 
the  action  of  the  legislature  and  the  process  by  which  it  deter- 
mined the  amount  to  be  raised  and  the  property  to  be  assessed. 
Unless  by  special  permission,  that  is  a  hearing  never  granted 
in  the  process  of  taxation.  The  legislature  determines  expend- 
itures and  amounts  to  be  raised  for  their  payment,  the  whole 
discussion  and  all  questions  of  prudence  and  propriety  and  jus- 
tice being  confided  to  its  jurisdiction.  It  may  err,  but  the 
courts  cannot  review  its  discretion.  In  this  case,  it  kept  within 
its  power  when  it  fixed,  first,  the  amount  to  be  raised  to  dis- 
charge the  improvement  debt  incurred  by  its  direction ;  and, 
second,  when  it  designated  the  lots  and  property,  which  in  its 
judgment,  by  reason  of  special  benefits,  should  bear  the  bur- 
den ;  and  having  the  power  we  cannot  criticise  the  reasons  or 
manner  of  its  action.  The  landowners  were  given  a  hearing, 
and  so  there  was  no  constitutional  objection  iu  that  respect. 
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Nor  was  that  hearing  illusory.  It  opened  to  the  landowner  an 
opportunity  to  assail  the  constitutional  validity  of  the  act  under 
which  alone  an  apportionment  could  be  made,  and  that  objec- 
tion failing,  it  opened  the  only  other  possible  questions  of  the 
mode  and  amount  of  the  apportionment  itself." 

The  notice  and  opportunity  for  hearing  given  in  tlie  case 
now  before  us  was  precisely  the  same  as  that  spoken  of  above. 
Tlie  landowner  has  the  opportunity,  which  he  is  now  taking, 
to  assail  the  constitutional  validity  of  the  act  and  the  resulting 
ordinance,  and  he  had  the  opportunity  before  the  city  engineer 
to  object  to  the  amount  of  the  apportionment. 

Mr.  Justice  Gray,  delivering  the  opinion  of  the  Supreme 
Court,  affirming  the  decision  of  the  New  York  court  of  appeals 
(125  U.  S.  345),  quoted  at  length  the  above  extract,  from  the 
opinion  by  Judge  Finch,  saying  of  it:  "The  substance  of  the 
former  decisions,  and  the  grounds  of  the  judgment  sought  to 
be  reviewed,  can  hardly  be  more  compactly  or  forcibly  stated 
than  they  have  been  by  Judge  Finch  in  delivering  the  opinion 
of  the  court  of  appeals." 

1\\  the  same  opinion,  Mr.  Justice  Gray  further  says :  **  The 
legislature,  in  the  exercise  of  its  power  of  taxation,  has  the 
right  to  direct  the  whole  or  a  part  of  the  expense  of  a  public 
improvement,  such  as  the  lajdng  out,  grading  or  repairing  of  a 
street,  to  be  assessed  upon  the  owners  of  lands  benefited 
thereby ;  and  the  determination  of  the  territorial  district  which 
should  be  taxed  for  a  local  improvement  is  within  the  province 
of  legislative  discretion."  (Citing  several  cases.)  *  If  the  legis- 
lature provides  for  notice  to  and  hearing  of  each  proprietor,  at 
some  stage  of  the  proceedings,  upon  the  question  what  pro- 
portion of  the  tax  shall  be  assessed  upon  his  land,  there  is  no 
taking  of  his  property  without  due  process  of  law." 

And  in  Parsons  v.  District  of  Columbia,  170  U.  S.  46,  which 
decides  that  the  enactment  by  congress  that  assessments  levied 
for  laying  water  mains  in  the  District  of  Columbia  should  be 
at  the  rate  of  $1.25  per  linear  front-foot  against  all  lots  or  land 
abutting  upon  the  street,  road  or  alley,  in  which  a  water  main 
shall  be  laid,  is  conclusive  alike  of  the  necessity  of  the  work 
and  of  its  benefit  as  against  abutting  property,  Mr.  Justice 
Shibas,  delivering  the  opinion  of  the  court,  quoted  in  full 
the  extract  from  the  opinion  of  Judge  Finch  quoted  by  Mr. 
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Geay  in  Spencer  v.  Alerchant,  supra,  adding  that  it  was  quoted 
and  its  reasoning  appi-oved  in  Spencer  v.  Merchant. 

Judge  Dillon,  in  his  learned  work,  2  Dill.  Muu.  Corp.  (4th 
ed.)  sec.  752,  says :  "  The  coui-ts  ai-e  very  generally  agreed  that 
the  authority  to  require  the  property  specially  benefited  to 
bear  the  expense  of  local  improvements  is  a  branch  of  the  tax- 
ing power  or  included  within  it.  Whether  the  expense  of 
making  such  improvements  shall  be  paid  out  of  the  general 
treasury  or  be  assessed  upon  the  abutting  property  or  other 
property  specially  benefited,  or  alone  upon  the  abutters,  accord- 
ing to  frontage  or  according  to  the  ai'ea  of  their  lots,  is,  accord- 
ing to  the  present  weight  of  authority,  considei-ed  to  be  a  ques- 
tion of  legislative  expediency. 

In  Cooley  on  Taxation  (2d  ed.),  p.  149,  it  is  said:  '*  When 
the  nature  of  the  case  does  not  conclusively  fix  it,  the  power 
to  determine  what  shall  be  the  taxing  distiict  for  any  particular 
burden  is  purely  a  legislative  power  and  not  to  be  interfered 
with  or  controlled  except  as  it  may  be  limited  or  restrained  by 
constitutional  provisions.  Reference  to  the  cases  cited  in  the 
margin  w;ill  show  that  this  is  a  principle  which  the  courts  assert 
with  great  unanimity  and  clearness.  The  judicial  tribunals,  it 
has  justly  been  said,  cannot  interfere  with  the  legislative  dis- 
cretion, however  onerous  it  may  be.  .  .  .  The  legislature  judges 
finally  and  conclusively  upon  all  questions  of  policy,  as  it  may 
also  upon  all  questions  of  fact,  which  are  involved  in  the  deter^ 
mination  of  a  taxing  district.*'  And,  at  page  661 :  ^^  It  is  con- 
ceded that  the  legislative  judgment  that  a  certain  district  is  or 
will  be  so  far  specially  benefited  by  an  improvement  as  to  justify 
a  special  iussessment  is  conclusive,  and  that  its  determination 
as  to  what  shall  be  the  basis  of  the  assessment  is  equally  con- 
clusive. To  invoke  the  intervention  of  a  court  against  the 
results  of  its  conclusion  is  to  invoke  the  judicial  authority  to 
give  its  judgment  controlling  effect  over  that  of  the  legislature 
in  the  matter  of  an  apportionment  of  a  tax,  which  by  concession 
on  all  sides,  is  purely  a  matter  of  legislation.  This  is  professedly 
inadmissible  in  any  case  where  the  legislative  action  is  not 
manifestly  colorable  and  arbitrary,"  citing  several  authorities. 

The  limit  to  the  power  of  the  legislature  is  reached  only 
when  the  conditions  are  such  that,  as  said  by  Chief  Justice 
Paxson  in  Allegheny  City  v.  West.  Pa.  R.  R.  Co.,  138  Pa. 
Vol.  XIV— 31 
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8769  *4t  must  be  conclusively  presumed  that  the  property 
could  not  be  benefited  by  the  improvement,"  while,  as  he 
adds,  ^^  as  a  general  rule  the  property  owner  cannot  defend  on 
the  ground  that  his  property  was  not  benefited  by  the  improve- 
ment :  Michener  v.  Philadelphia,  118  Pa.  535 ;  Commonwealth 
V.  Woods,  44  Pa.  113;  Harrisburg  v.  McCormick,  129  Pa. 
218.'*  These  cases,  and  the  reasoning  by  which  they  are  sup- 
ported, on  the  one  hand  and  Allegheny  City  v.  Railroad  Co., 
supra,  on  its  facts,  and  the  opinion  of  Paxson,  C.  J.,  on  the 
other  hand,  illustrate  clearly  the  general  rule,  and  its  limits. 
See  also  Hammett  v.  Philadelphia,  65  Pu.  146,  Washington 
Avenue,  69  Pa.  852,  and  Wistar  v.  Philadelpliia,  80  Pa.  505. 

In  Michener  v.  Philadelphia,  supra,  Justice  Paxson,  deliver- 
ing the  opinion  of  the  court,  said :  "  The  plaintifE  alleges,  how- 
ever, that  his  property  is  not  benefited  by  the  sewer.  He  may 
or  may  not  be  mistaken  in  this.  We  cannot  say.  But  tins  is 
a  species  of  taxation,  and  all  taxation  is  presumed  to  be  for  the 
benefit,  directly  or  indirectly,  of  the  taxpayer  or  his  property. 
Laid,  as  taxes  are,  under  general  laws,  there  will  sdways  be 
cases  of  apparent  individual  hardship.  The  childless  man  may 
claim  that  the  taxes  which  he  is  compelled  to  pay  for  the  edu- 
cation of  the  children  of  other  persons  confers  no  benefit  upon 
him.  The  law  does  not  so  regard  it.  Education  produces  a 
higher  degree  of  intelligence,  the  fruits  of  which  are  seen  in 
increased  good  order  and  diminished  crime.  When  a  man 
comes  to  pay  bis  general  taxes  he  cannot  be  permitted  to  allege 
that  he  derives  no  benefit  therefrom,  and  it  would  be  intolerable 
if  in  every  instance  of  special  taxation  the  question  of  benefits 
could  be  thrown  into  the  juTy  box." 

And  in  Harrisburg  v.  McCormick,  129  Pa.  213,  it  was  decided 
on  the  authority  of  Michener  v.  Philadelphia,  supra,  that  when 
a  municipal  claim  is  filed  for  the  cost  of  street  improvements 
in  the  built-up  portions  of  cities,  assessed  upon  abutting  prop- 
erty under  the  front-foot  rule,  it  is  no  defense  against  the  claim 
that  the  property  is  but  a  narrow  strip  along  the  street  and  not 
worth  the  amount  of  the  assessment  claimed. 

It  is  settled  that  the  constitutional  provision  requiring  that 
**  all  taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  tax,"  does  not 
apply  to  assessments  for  the  cost  of  local  improvements,  such  as 
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paving  and  grading.  In  Chester  City  v.  Black,  132  Pa.  668,  it 
is  said,  in  the  per  curiam  opinion :  "  The  constitutionality  of  this 
kind  of  legislation  is  not  open  to  objection.  Of  the  numerous 
cases  upon  this  subject  it  is  sufficient  to  refer  to  Huidekoper  v. 
Meadville,  83  Pa.  156,  where  it  was  held  that  the  Act  of  April  6, 
1870,  P.  L.  967,  which  confers  upon  the  city  of  Meadville  the 
power  of  paving  its  streets  and  collecting  the  cost  from  the 
owners  of  adjoining  property  by  filing  lines  for  paving,  is  not 
in  violation  of  section  1,  article  9  of  the  constitution,  provid- 
ing for  uniformity  of  taxation."  And  as  stated  by  Judge 
CooLEY,  Taxation,  page  627,  "  In  California,  where  there  are 
provisions  in  the  constitution  that  all  property  in  the  state  shall 
be  taxed  in  proportion  to  its  value,  and  that  taxation  shall  be 
equal  and  uniform  throughout  the  state,  acts  of  legislature 
providing  that  the  expense  of  street  improvements  shall  be 
assessed  on  property  fronting  on  the  sti-eet,  in  proportion  to  its 
frontage,  have  invariably  been  held  not  to  be  in  violation  of  the 
provisions  regarding  valuation,  equality  and  uniformity." 

Counsel  for  defendant  have  argued  with  great  zeal  and  ability 
that  the  question  before  us  is  ruled  by  Norwood  v.  Baker,  172 
U.  S.  269,  but  after  careful  consideration  of  that  case  in  the 
light  of  their  argument,  we  are  unable  to  concur  in  this  view. 

That  was  a  case  of  the  taking  of  private  property  for  a  pub- 
Uc  purpose  under  the  power  of  eminent  domain ;  and  the  land 
of  defendant  was  taken  not  only  without  making  any  compen- 
sation therefor,  but  she  was  required  besides  to  pay  the  costs 
of  the  proceeding. 

It  was  not  a  case  where  the  legislature,  either  directly  or  by 
delegating  the  power  to  the  municipality,  fixed  a  taxing  district, 
and  directed  the  cost  of  a  public  improvement  to  be  assessed 
upon  the  property  \^ithin  it ;  the  case  was  that  the  property  of 
one  person  was  taken  by  right  of  eminent  domain,  and  it  was 
assumed  without  assessment,  that  the  benefit  to  her  remaining 
property  was  more,  by  the  cost  of  the  proceeding,  than  the  value 
of  the  part  taken. 

We  do  not  know  of  any  case,  and  we  venture  to  say  none 
can  be  found,  deciding  that  when  part  of  a  tract  of  land  is 
taken  for  public  use  by  the  right  of  eminent  domain,  it  can  be 
presumed  without  an  actual  assessment  that  the  value  of  the 
rest  of  the  tract  from  which  the  part  is  taken  is  increased  to  the 
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extent  of  the  value  of  the  part  taken.  Yet  this  is  precisely 
what  was  done  here.  The  value  of  the  part  taken  was  fixed  at 
i2,000.  The  amount  of  benefit  to  the  i-est  of  the  tract  was  not 
inquired  into  or  considered  by  the  juiy.  The  village  ordinance 
passed  specially  for  this  case  then  provided  "  that  the  cost  and 
expenses  of  the  condemnation  of  the  property,  including  the 
compensation  paid  to  the  owner,  the  cost  of  the  condemnation 
proceedings,  the  cost  of  advertising  and  all  other  costs,  and  the 
intei'est  on  bonds  issued,  if  any,  should  be  assessed  per  front- 
foot  upon  the  property  bounding  and  abutting  upon  that  part 
of  Ivaiihoe  avenue,  as  condemned  and  appropriated  therefor ; " 
and  this  was  accordingly  done. 

It  is,  therefore,  manifest  that  there  was  never  at  any  stage  of 
the  proceeding  an  assessment  or  appraisement  of  the  amount  of 
the  benefit  to  the  remaining  part  of  the  tract  from  which  the 
land  for  the  street  was  taken.  It  was  either  simply  assumed  in 
the  ordinance  that  the  benefit  equaled  the  value  of  the  land 
taken  and  the  cost  of  the  proceeding,  or  else  the  question  of 
amount  of  benefit  was  entirely  ignored.  But  as  compensation 
must  be  made  or  secured  when  private  property  is  taken  for 
public  use,  it  necessarily  follows  that  when  private  property 
worth  '*i«2,000  is  taken,  the  owner  must  be  paid  |«2,000  either 
in  enhanced  value  of  the  remainder  of  the  tract,  or  in  money,  or 
in  the  aggregate  of  both.  It  is  practically  a  bargain  and  sale  of 
land,  subject  only  to  the  qualification  that  the  price  is  not  fixed 
by  the  vendor  but  by  the  appraisers.  When  the  price  is  fixed, 
however,  it  must  be  paid,  and  what  the  owner  does  not  receive 
in  enhanced  value  of  her  land  she  must  get  in  money.  It  is  a 
sale  for  f  2,000,  with  the  right  in  the  purchaser,  the  village  of 
Norwood,  to  have  credit  for  benefit  to  the  land  to  the  extent  of 
that  benelit,  but  not  for  one  dollar  more.  *  Hence,  the  amount 
of  the  credit  cannot  be  presumed  by  the  purchaser,  but  must  be 
definitely  ascertained. 

It  does  not  alter  the  case  or  affect  the  principle  that  the 
$2,000  were  paid  to  the  landowner  and  then  reclaimed  from 
her.  This  was  a  mere  incident,  not  of  the  essence  of  the  trans- 
action, whicli  would  have  been  the  same  if  the  ordinance  had 
provided  that  the  $2,000  should  be  withheld  and  only  the  cost 
should  be  assessed. 

Deciding  this  case  in  the  circuit  court.  Sage,  District  Judge, 


Digitized  by 


Google 


HARRISBURG  v.  McPHERRAN.  485 

473,  ( 1900).]  Opinion  of  Court  below. 

said :  "  Granting  for  the  sake  of  the  argument  that  where  prop- 
erty is  appropriated  for  a  street,  the  compensation  to  the  own- 
ers and  the  expense  of  making  the  appropriation  may  be  assessed 
upon  the  several  owners,  each  bearing  his  proper  share,  quite 
a  different  question  is  presented  when  as  here  a  municipality 
undertakes  to  appropriate  to  public  use  the  real  estate  of  a  sin- 
gle owner  for  a  public  stieet,  and  then  assess  back  upon  her 
not  only  the  compensation  awarded  for  the  entire  street,  but 
also  all  the  expenses  of  the  proceeding.  If  such  a  proceeding 
is  not  a  taking  for  public  use  without  compensation,  I  am  at  a 
loss  to  know  what  would  constitute  such  a  taking : "  74  Fed. 
Repr.  997. 

Nor  is  the  principle  affected  by  the  circumstance  that  it  is 
by  the  exercise  of  the  taxing  power  that  the  price  paid  to  the 
owner  for  the  land  was  sought  to  be  reclaimed.  The  basis  of 
the  decision  is  that  it  was  never  determined  what  amount  of 
credit  the  village  was  entitled  to  for  benefits,  so  that  it  might 
be  known  how  much  money,  if  any,  must  be  paid.  This  was 
necessary  to  complete  the  taking  under  the  right  of  eminent 
domain — if  any  credit  was  to  be  taken  for  benefit — ^and  it  can- 
not be  supplied  by  the  attempt  to  reclaim  all  the  money  under 
the  guise  of  taxation,  in  addition  to  the  cost  of  the  proceeding. 

After  a  careful  examination  and  consideration  of  the  case  of 
Norwood  V.  Baker,  we  cannot  doubt  that  if  it  had  originated 
in  this  state  the  decision  would  have  been  the  same,  for  as  we 
understand  the  principles  on  which  it  was  decided,  there  is 
nothing  in  it  that  conflicts  with  our  own  cases.  And  we  may 
add  that  not  one  of  the  multitude  of  our  own  cases  that  sustain 
the  frontage  rule  of  assessment  decides  that  as  counsel  contend, 
"  it  must  be  ascertained  (by  some  tribunal  on  notice  and  hear- 
ing) that  the  property  affected  will  generally  be  benefited  to 
the  extent  of  the  assessment."  On  the  contrary,  they  all  de- 
cide or  imply  that  this  is  a  legislative,  and  not  a  judicial  ques- 
tion, and  that  in  addition  to  his  right  to  contest  the  constitu- 
tionality of  the  legislation  on  which  the  proceedings  are  based, 
the  only  notice  and  hearing  to  which  the  owner  of  abutting 
property  is  entitled  is  on  the  question  of  the  apportionment  of 
the  total  assessment  upon  the  several  properties. 

The  motion  for  judgment  non  obstante  veredicto  is  overruled, 
and  judgment  is  directed  to  be  entered  on  the  verdict  on  pay- 
ment of  the  jury  fee. 
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Exception  to  defendants. 

In  Harrisburg  v.  Miller  and  Hertzler  verdict  and  judgment 
for  plaintiff  for  $242.12. 

In  Harrisburg  v.  Funk  verdict  and  judgment  for  plaintiff 
for  $193.81. 

In  Harrisburg  v.  McPherran  verdict  and  judgment  for  plain- 
tiff for  $391.68.    Defendants  appealed. 

Errors  assigned  among  others  were,  in  the  case  of  Harrisburg 
V.  McPherran,  (1-6)  refusal  of  defendant's  points,  referring 
the  question  of  the  constitutionality  of  the  clause  of  the  Act 
of  May  23, 1889,  P.  L.  277,  paragraph  10  of  section  3  of  article  5, 
which  authorizes  cities  of  the  third  class  to  provide  for  pay- 
ment of  costs  and  expenses  of  paving  streets  by  the  owners  of  real 
estate  bounding  or  abutting  thereon  by  an  equal  assessment  on 
city  property  in  proportion  to  the  number  of  feet  the  same 
fronts  on  the  street. 

This  same  question  was  raised  by  the  assignments  of  error 
in  the  other  cases  of  Harrisburg  v.  Miller  and  Hertzler  and 
Han'isburg  v.  Funk.  In  the  cases  of  Harrisburg  v.  Funk  and 
Harrisburg  v.  Miller  and  Hertzler,  the  assignments  of  error 
raise  a  second  question  as  to  whether  under  the  evidence  intro- 
duced and  offered  by  defendants,  the  court  was  justified  in 
declaring  that  the  paving  in  those  cases  was  not  a  repaving,  and 
in  giving  binding  instructions  in  favor  of  plaintiff. 

Wm.  M,  Hargest  and  Wm.  H.  Middleton^  with  them  Thomas 
S.  Hargest^  Lyman  D.  Gilbert  and  Wolfe  ^  Bailey^  for  appel- 
lants.— The  questions  common  to  all  of  these  cases  are : 

1.  Whether  the  act  of  assembly  and  ordinance  directing  the, 
improvement  assessed  for,  are  in  conflict  with  article  1,  section  9 
of  the  constitution  of  Pennsylvania,  known  as  the  declaration 
of  rights,  which  provides  that  no  citizen  of  this  commonwealth 
**  can  be  deprived  of  his  life,  liberty  or  property,  unless  by  the 
judgment  of  his  peers  or  the  law  of  the  land." 

2.  Whether  they  are  in  conflict  with  article  9,  section  1  of 
the  constitution  of  Pennsylvania,  which  provides  that  "all 
taxes  shall  be  uniform  upon  the  same  class  of  subjects,  within 
the  territorial  limits  of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  general  laws.'* 
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3.  Whether  they  offend  against  article  16,  section  8  of  the 
constitution  of  Pennsylvania. 

The  theory  upon  which  the  argument  is  based  is,  that  there 
is  an  arbitrary  assessment  of  the  entire  cost  of  the  improvement 
without  any  finding  or  ascertainment  that  the  property  so  as- 
sessed is  benefited  to  the  extent  of  the  assessment  and  without 
providing  at  any  stage  of  the  proceedings  an  opportunity  to 
the  person  assessed  to  contest  the  amount  of  the  benefits,  and 
that  neither  the  act  of  assembly  nor  the  ordinance  having  made 
such  provision,  the  assessment  and  lien  is  a  taking  without 
**  due  process  of  law." 

The  principal  authority  in  support  of  this  proposition  is  Nor- 
wood V.  Baker,  172  U.  S.  269 ;  43  L.  ed.  443. 

This  case  of  Norwood  v.  Baker  was  followed  and  applied  to 
street  paving  assessments  by  the  front-foot  rule  under  a  statute 
almost  precisely  like  the  act  of  1889,  in  Fay  v.  Springffield,  94 
Fed.  Rep.  409:  2  Mun.  Corp.  Cases,  167. 

The  principles  announced  in  Norwood  v.  Baker,  have  been 
repeatedly  iterated  and  affirmed  in  many  cases :  State  v.  New- 
ark, 37  N.  J.  L.  415 ;  Rubber  Co.  v.  Commissioners  of  Streets 
and  Sewers,  38  N.  J.  L.  190. 

A  special  assessment  for  an  improvement  made  on  the  basis 
of  frontage  merely  and  without  any  regard  to  special  benefits 
would  be  invalid :  Walker  v.  Aurora  (111.),  cited  in  note  to 
Raleigh  v.  Peace,  110  N.  C.  82;  17  L.  R.  A.  330;  Springfield 
V.  Sale,  127  111.  359. 

The  same  principle  is  exhaustively  considered  in  Weed  v. 
Boston  (Mass.),  decided  September  16, 1898,  42  L.  R.  A.  642, 
645.  See  also  Asberry  v.  Roanoke,  91  Va.  562,  s.  c.  42  L.  R. 
A.  636,  and  note. 

A  recent  case  in  point  is  Detroit  v.  Chapin,  112  Mich.  588; 
42  L.  R.  A.  638 :  Reclamation  District  v.  Phillips,  108  Cal. 
306 ;  Improvement  Co.  v.  Reynolds  (Cal),  1  Mun.  Cor.  Cases, 
226,  and  note ;  Hutcheson  v.  Storrie,  51 S.  W.  Repr.  (Tex.)  848. 

D.  L.  SeitZy  city  solicitor,  and  C.  H.  Bergner,  for  appellee. — 
The  relation  practically  of  debtor  and  creditor  has  arisen  be- 
tween the  city  and  McPherran  which  cannot  be  swept  away 
even  though  the  law  under  which  the  work  was  authorized  to 
be  done  in  the  way  it  was  done  should  be  declared  unconstitu- 
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tional :  Scranton  v.  Jermyn,  156  Pa.  110 ;  Harrisburg  v.  Bap- 
tist, 166  Pa.  526. 

Assessments  according  to  the  front-foot  rule  on  a  public 
street  in  cities  and  large  towns  to  pay  for  its  opening,  grading 
and  paving  can  be  justified,  because  it  arrives,  as  nearly  as 
human  judgment  can  ordinarily  reach,  at  a  reasonable  and  just 
apportionment  of  the  benefits  on  abutting  properties :  Seely  v. 
Pittsburg,  82  Pa.  365 ;  Hammett  v.  Philadelphia,  65  Pa.  146 ; 
Washington  Avenue,  69  Pa.  352 ;  Schenley  v.  Allegheny,  26 
Pa.  128 ;  McKeesport  v.  Soles,  166  Pa.  628.  Thus  the  Su- 
preme Court  of  Pennsylvania  has  conclusively  settled  the  ap- 
plicability of  the  front-foot  method  of  assessing  abutting  prop- 
erty in  cities  for  street  improvements. 

Upon  any  question  whatever  before  the  Superior  Court  the 
decision  of  the  Supreme  Court  will  be  followed  as  a  binding 
authority :  Act  of  June  24,  1896,  P.  L.  212,  220. 

Appellants'  whole  case  is  based  upon  that  of  Norwood  v. 
Baker,  172  U.  S.  269.  If  it  be  made  to  appear  that  that  case 
does  not  decide  what  appellants  contend  it  does,  there  is  an 
end  of  the  cases  under  review,  so  far  as  the  constitutional  ques- 
tions are  concerned. 

The  Norwood  case  relates  solely  to  opening  Ivanhoe  avenue 
through  Mrs.  Baker's  land  by  taking  her  private  property. 

We  can  scarcely  conceive  of  any  case,  except  one  like  that 
reported  in  Norwood  v.  Baker,  supra,  where  this  provision 
would  not  work  exact  justice  to  all.  But  as  it  seems  impos- 
sible to  frame  a  general  rule  to  which  an  exception  may  not 
be  found,  so  to  this  general  rule  appears  the  exception  in  the 
Norwood  case. 

Opinion  by  Rice,  P.  J.,  July  26, 1900: 

This  appeal  raises  but  a  single  question,  namely,  the  consti- 
tutionality of  the  clause  of  the  Act  of  May  23, 1889,  P.  L.  277 
(paragraph  10  of  section  3  of  article  6,  p.  288),  which  author- 
izes cities  of  the  third  class  to  provide  for  the  payment  of  the 
cost  and  expense  of  paving  city  streets,  "  by  the  owners  of  real 
estate  bounding  and  abutting  thereon,  by  an  equal  assessment 
on  said  property  in  proportion  to  the  number  of  feet  the  same 
fronts  on  the  street."  The  case  is  not  complicated  by  any 
question  as  to  the  character  of  the  property,  as,  for  example, 
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that  it  is  not  urban,  but  rural ;  nor  by  any  question  as  to  its 
liability  to  special  assessment,  as,  for  example,  that  it  does 
not  abut  on  the  improvement,  or  that  this  was  a  repaying; 
nor  by  any  question  as  to  the  regularity  of  the  proceedings. 
The  defendant's  contention,  broadly  stated,  is  that  the  legis- 
lature has  not  power  to  direct  or  to  authorize  the  assessment  of 
the  entire  cost  of  any  local  improvement  whatever  upon  the 
abutting  properties  and  to  apportion  the  same  according  to  the 
"front-foot"  rule,  unless  the  fact  that  the  special  benefits  to  the 
propeiides  are  equal  to  the  cost  of  the  improvement  be  first  judi- 
cially ascertained  by  some  competent  tribunal,  after  due  notice  to 
the  property  owners,  and  an  opportunity  to  be  heard  upon  that 
question.  He  contends  that,  as  neither  the  act,  nor  the  ordi- 
nance, provided  for  such  a  hearing,  both  are  in  conflict  with  the 
provisions  of  our  state  constitution,  and  of  the  fourteenth  amend- 
ment of  the  United  States  constitution,  forbidding  deprivation 
of  property,  without  due  process  of  law,  and  the  taking  of  private 
property  for  public  use  without  compensation.  This,  it  seems  to 
us,  is  claiming  more  for  the  decision  of  the  United  States  Su- 
preme Court  in  Norwood  v.  Baker,  172  U.  S.  269,  43  L.  ed.  443, 
than  was  actually  decided.  It  is  undisputed  that  the  legisla- 
ture may,  in  the  exercise  of  the  power  of  taxation,  authorize 
municipal  corporations  to  assess  the  cost  of  such  improvement 
upon  abutting  properties,  but  their  power  is  not  without  limita- 
tions. It  has  been  held  repeatedly  by  our  Supreme  Court  that 
such  assessments  are  sustainable  only  on  the  basis  of  special 
benefit,  and  the  limit  of  the  benefit  is  the  limit  of  the  taxing 
power.  When  this  limit  is  exceeded,  the  assessment  is  not  tax- 
ation, but  confiscation,  and,  in  many  instances,  such  assessments 
have  been  declared  invalid  because  this  principle  was  violated. 
At  the  same  time  the  court  has  uniformly  held  that  the  system 
is  not,  per  se,  a  violation  of  any  constitutional  provision,  as,  for 
example,  when  it  is  applied  to  the  laying  of  a  sewer,  or  to  the 
original  paving  of  a  street,  in  the  built-up  portion  of  a  city  or 
large  town.  This  is  so,  not  because  the  legislature  has  unlim- 
ited power  absolutely  and  conclusively  to  determine  what  prop- 
erties are  specially  benefited  by  an  improvement  of  that  kind, 
but  because  such  an  improvement  in  such  circumstances  \s  mani- 
festly a  special  benefit  to  the  abutting  properties.  But  when 
the  property  manifestly  could  not  be  peculiarly  benefited,  the 
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courts  of  our  state  have  not  hesitated  to  declare  that  tiie  assess- 
ment could  not  be  sustained.  The  front-foot  rule  of  assessment 
does  not  express  a  principle  of  taxation,  but  merely  a  convenient 
method,  as  was  said  in  Witman  v.  Reading,  169  Pa.  875,  the 
application  of  which  by  the  legislature  to  such  conditions  as  we 
have  suggested  has  been  sustained  by  the  courts  of  this  state, 
not  upon  the  ground  that  it  is  a  matter  of  legislative  discretion 
purely,  but  because,  as  a  practical  adjustment  of  proportional 
benefits,  it  is  under  such  circumstances  a  reasonably  certain 
mode  of  arriving  at  a  true  result :  Washington  Avenue,  69  Pa. 
352.  "  Perhaps  no  fairer  rule  can  be  adopted  than  the  propor- 
tion of  the  feet  front,  although  there  must  be  some  inequalities 
if  the  lots  differ  in  situation  and  depth.  Appraising  their  mar- 
ket values,  and  fixing  the  proportions  according  to  these,  is  a 
plan  open  to  favoritism  or  corruption,  and  other  objections.  No 
system  of  taxation  which  the  wit  of  man  ever  devised  has  been 
found  perfectly  equal :  "  Sharswood,  J.,  in  Hammett  v.  Phila- 
delphia, 66  Pa.  146.  On  the  other  hand,  Mr.  Justice  Mitchell, 
in  rendeiing  the  opinion  of  the  court  in  Witman  v.  Reading, 
supra,  whilst  not  questioning  the  authority  of  the  legislature 
to  adopt  the  front-foot  rule  in  such  cases  as  we  have  mentioned, 
said :  "  In  my  own  view  the  best,  if  not  the  only  entirely  just 
plan  would  be  as  was  done  in  the  earlier  cases,  to  assess  the 
benefit  in  each  instance  by  the  difference  in  market  value  of 
the  property  before  and  after  the  improvement,"  In  Washing- 
ton Avenue,  supra.  Chief  Justice  Agnbw  said  of  the  front-foot 
rule :  "  Whatever  doubt  might  have  been  originally  entertained 
of  it  as  a  substitute,  which  it  really  is,  for  actual  assessment  by 
jurors  or  assessors  under  oath,  it  has  been  so  often  sanctioned 
by  decision,  it  would  ill  become  us  now  to  unsettle  its  founda- 
tion by  disputing  its  principle." 

The  question  is,  whether  the  adoption  of  this  mode  of  assess- 
ment is,  under  all  circumstances,  a  violation  of  the  general  prin- 
ciple governing  such  special  assessments  that  the  limit  of  the 
benefit  is  the  limit  of  the  taxing  power ;  that  is,  whether  it  is 
essentially  an  assessment  irrespective  of  benefits  conferred? 
But  for  the  recent  decision  of  the  United  States  Supreme  Court, 
in  Norwood  v.  Baker,  supra,  we  would  not  be  at  liberty  to  regard 
this  as  an  open  question  in  Pennsylvania.  If,  however,  it  was 
decided  in  that  case  that  an  act  of  a  state  legislature  which  au- 
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thorizes  the  assessment  of  the  entire  cost  of  a  local  improve- 
ment upon  the  abutting  properties,  and  the  apportionment  of 
the  charge  by  the  front-foot  rule  is  a  violation  of  the  provisions 
of  the  federal  constitution  forbidding  the  taking  of  private 
property  for  public  use  without  compensation,  and  the  depriva- 
tion of  property  without  due  process  of  law,  we  are  bound  by 
it,  even  though  up  to  the  time  of  the  rendition  of  that  decision 
the  courts  of  our  state  held  differently. 

It  will  be  well,  therefore,  to  look  first  at  the  facts  of  that 
case,  second  at  the  precise  question  for  decision,  as  stated  by 
the  Supreme  Court  itself,  third  at  the  ground  upon  which  the 
decision  was  based. 

Briefly,  the  facts  were,  that  the  village  appropriated  a  part 
of  Mrs.  Baker's  land  for  a  public  highway  ;  that  in  condemna- 
tion proceedings  prescribed  by  the  laws  of  the  state  of  Ohio 
where  the  case  arose,  the  value  of  the  land  taken,  without  de- 
duction for  benefits  to  the  remainder  of  the  tract,  was  ascer- 
tained and  awarded  to  her,  and  that  subsequently  this  sum, 
together  with  the  costs  and  expenses  of  the  condemnation  pro- 
ceedings, was  assessed  by  ordinance  against  her  remaining  land 
abutting  on  the  new  street.  This  was  done  under  a  law  which 
authorized  the  village  to  place  the  cost  and  expense  attending 
the  condemnation  of  land  for  a  public  street  on  the  general  tax 
list  of  the  corpomtion,  or  to  assess  the  same  ^*  on  the  abutting 
and  such  adjacent  and  contiguous  or  other  benefited  lots  and 
lands  in  the  corporation,  either  in  proportion  to  the  benefits 
which  may  result  from  the  improvement,  or  according  to  the 
value  of  the  property  assessed,  or  by  the  front-foot  of  the  prop- 
erty bounding  and  abutting  upon  the  improvement,  "  and  pro- 
viding that  in  the  case  of  the  opening,  etc.,  of  a  street,'*  the  cost 
and  expense  "  shall  be  assessed  only  on  the  lots  bounding  and 
abutting  on  such  part  or  parts  of  said  street  or  avenue  so  im- 
proved, and  shall  include  such  lots  and  lands  only  to  a  fair 
average  depth  of  lots  in  the  neighborhood." 

The  particular  question  presented  for  consideration,  said  Mr. 
Justice  Harlan,  "involves  the  validity  of  an  ordinance  of  that 
village,  assessing  upon  the  appellee's  land  abutting  on  each  side 
of  the  new  street  an  amount  covering,  not  simply  a  sum  equal 
to  that  paid  for  the  land  taken  for  the  street,  but,  in  addition, 
the  costs  and  expenses  connected  vnth  the  condemnation  pro- 
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ceedings."  This  was  the  precise  question  for  decision  as  stated 
by  the  court,  and  it  is  plain  to  be  seen,  when  looked  at  in  the 
light  of  the  facts  of  the  case,  that  it  was  not  necessarily  as  broad 
a  question  as  that  presented  here.  That  is  to  say,  the  case 
might  have  been  decided  in  precisely  the  same  way  it  was  de- 
cided without  invoking  or  establishing  a  principle  that  would 
control  the  decision  of  the  present  case.  As  the  learned  presi- 
dent judge  of  the  court  below  well  sayB :  **  We  do  not  know  of 
any  case,  and  we  venture  to  say  none  can  be  found,  deciding 
that  when  part  of  a  tract  of  land  is  taken  for  public  use  by  the 
right  of  eminent  domain,  it  can  be  presumed  without  an  actual 
assessment  that  the  value  of  the  rest  of  the  tract  from  which 
the  part  is  taken  is  increased  to  the  extent  of  the  value  of  the 
part  taken.  Yet  this  is  precisely  what  was  done  here."  If  we 
had  nothing  to  guide  us  but  the  facts  of  that  case  and  the 
judgment,  we  would  have  no  hesitation  in  saying  that  the  deci- 
sion would  not  control  in  a  case  like  the  present. 

But  the  court  took  pains,  after  a  thorough  and  exhaustive 
consideration  of  the  principles  governing  special  assessments 
for  local  improvements,  to  state  the  grounds  of  its  decision  of 
the  particular  case  in  the  following  explicit  language :  "  The 
judgment  of  the  circuit  court  must  be  affirmed,  upon  the  ground 
that  the  assessment  against  the  plaintifiTs  abutting  property  was 
under  a  rule  which  excluded  any  inquiry  as  to  special  benefits, 
and  the  necessaiy  operation  of  which  was,  to  the  extent  of  the 
cost  of  opening  the  street  in  question  over  any  special  benefits  ac- 
cruing to  the  abutting  property  therefrom,  to  take  private  prop- 
erty for  public  use  without  compensation."  On  a  hasty  read- 
ing it  might  seem  that  the  court  meant  that  the  front-foot  rule 
whenever  and  wherever  applied  is  necessarily  a  rule  or  mode  of 
assessment  which  excludes  from  consideration  special  benefits 
to  the  properties  assessed.  We  do  not  so  interpret  the  decision. 
On  the  contrary,  we  think  it  is  apparent  from  the  opinion,  that 
the  thing  condemned  was  the  arbitrary  assessment  of  the  whole 
cost  of  an  improvement  upon  abutting  properties,  whether  such 
properties  are  specially  benefited  or  not  to  the  extent  of  the 
cost,  and  without  regard  to  that  consideration.  And  we  may 
remark  in  passing,  that  this  was  no  more  emphatically  condemned 
than  it  has  been  by  our  own  Supreme  Court.  Great  prominence 
was  given  to  the  terms  of  the  Ohio  statute,  which  seemed  to 


Digitized  by 


Google 


HARRISBURG  v,  McPHERRAN.  493 

473,  (1900).]  Opinion  of  the  Court. 

give  to  the  municipal  authorities  an  election  to  assess  the  cost 
of  the  improvement  "either  in  proportion  to  the  benefits  which 
may  result  from  the  improvement,  or  according  to  the  value 
of  the  property  assessed,  or  by  the  front-foot  of  the  property 
bounding  and  abutting  upon  the  improvement."  Justice  Hab- 
LAN  took  pains  to  underscoi-e  the  words  "either"  and  "or" 
for  the  obvious  purpose  of  showing  that  authority  was  given  to 
assess  the  cost  of  the  improvement  upon  the  abutting  properties, 
either  in  the  proportion  of  special  benefits  or  irrespective  of 
them.  "  It  thus  appears,"  he  says,  that  the  statute  authorizes 
a  special  assessment  upon  the  bounding  and  abutting  property 
by  the  front-foot  for  the  entire  cost  and  expense  of  the  improve- 
ment without  taking  special  benefits  into  account.  And  that 
was  the  method  pursued  by  the  village  of  Norwood.  The  cor- 
poration manifestly  proceeded  upon  the  theory  that  the  abutting 
property  could  be  made  to  bear  the  whole  cost  of  the  improve- 
ment, whether  such  property  was  benefited  or  not  to  the  extent 
of  such  cost."  In  proceeding  upon  that  theory  they  have  the 
warrant,  apparently,  of  the  statute.  The  same  thought  is  ex- 
pressed in  another  part  of  the  opinion :  thus :  "  As  the  pleadings 
show,  the  village  proceeded  upon  the  theory,  justified  by  the 
words  of  the  statute,  that  the  entire  cost  incurred  in  opening  tlie 
street,  including  the  value  of  the  property  appropriated,  could, 
when  the  assessment  was  by  the  front-foot,  be  put  upon  the  abut- 
ting propei-ty,  irrespective  of  special  benefit."  But  our  statute 
gives  the  municipal  authorities  no  discretionary  power  to  choose 
between  an  assessment  in  proportion  to  special  benefits  and  an 
assessment  irrespective  of  benefits.  As  interpreted  by  our  de- 
cisions, it  authorizes  an  assessment  according  to  the  front-foot 
rule  only  where  the  special  benefits  to  the  properties  assessed 
equal  the  amount  of  the  assessment,  and  when  from  the  nature 
of  the  case  it  is  a  reasonably  certain  mode  of  arriving  at  the 
true  result  in  the  apportionment.  There  is  no  authority  given 
to  apply  that  rule  irrespective  of  the  benefits.  If  it  appeared 
here,  as  it  did  in  the  Norwood  case,  that  the  municipal  author- 
ities proceeded  on  the  theory  that  they  had  arbitrary  power  to 
assess  the  cost  of  the  paving  upon  the  abutting  properties, 
whether  they  were  benefited  or  not  to  the  extent  of  the  cost,  we 
would  have  no  hesitation  in  saying  that  the  presumption  in  favor 
of  the  validity  of  the  ordinance  would  be  destroyed.    But  as 
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we  have  shown,  our  statute,  as  interpreted  by  our  decisions, 
gives  no  such  authority,  and  there  is  not  an  intimation  in  the 
evidence  nor  any  presumption  that  the  municipal  authorities 
did  in  fact  proceed  on  that  theory,  nor  is  there  any  evidence 
that  the  pavement  as  ordained  was  not  a  special  benefit  to  the 
abutting  properties  to  the  extent  of  the  cost,  or  that  there  were 
special  circumstances  which  made  the  front-foot  rule  an  unfair 
mode  of  apportioning  the  cost.  There  was,  it  is  true,  an  alle- 
gation that  the  contract  of  the  paving  company  had  not  been 
fully  complied  with,  but  that  question  was  submitted  to  the 
jury  and  decided  against  the  defendant.  We  must,  therefore, 
assume  that  the  pavement  as  ordained  was  laid. 

It  so  happens  in  the  present  case  that  the  defendant  was  one 
of  the  petitioners  for  the  improvement.  He  must  be  presumed 
to  have  known  that  if  a  majority  petitioned,  the  statute  gave 
the  councils  authority,  if  the  circumstances  warranted  it,  to 
assess  the  cost  on  the  abutting  properties.  But  so  far  as  appears 
in  this  record,  neither  he  nor  any  of  the  property  owners  raised 
any  objection  to  the  proceedings  until  after  the  improvement 
had  been  made  and  they  were  called  upon  to  pay  their  assess- 
ments. It  is  not  necessary  to  hold  that  they  are  estopped  in 
order  to  sustain  this  judgment.  Nor  do  we  put  our  decision 
upon  that  ground.  We  refer  to  these  facts  simply  for  the  pur- 
pose of  showing  that  under  our  law  the  propertj'^  owners  have 
ample  notice  of  the  proceedings,  and  that  they  were  not  con- 
ducted in  the  present  instance  in  an  arbitrary  or  underhanded 
manner. 

After  a  careful  study  of  the  case  of  Norwood  v.  Baker,  and 
of  the  cases  cited  by  Mr.  Justice  Harlan  in  support  of  the 
judgment  (many  of  which  distinctly  recognize  the  power  of  tiie' 
legislature  to  adopt  this  mode  of  assessment  under  special  cir- 
cumstances, as,  for  example,  when  it  is  applied  to  the  original 
paving  of  a  street  of  uniform  width  in  the  built  up  portions  of 
a  city  or  large  town),  we  are  not  convinced  that  it  establishes 
a  general  rule  which  controls  in  the  present  case.  See  further. 
Sears  v.  Boston,  173  Mass.  71,  350 ;  Gleason  v.  Waukesha,  108 
Wis.  225 ;  Hayes  v.  St.  Louis,  not  officially  reported.  In  arriv- 
ing at  this  conclusion,  we  have  not  overlooked  the  cases  cited 
by  the  appellant's  counsel  in  which  a  diffei*ent  opinion  has  been 
expressed  as  to  the  principles  decided  in  that  case.     These  are 
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Hutcheson  v.  Storrie  (Texas),  45  L.  R.  A.  289 ;  Loeb  v.  Co. 
lumbia  Township,  91  Fed.  Repr.  37  ;  Lyon  v.  Town  of  Tona- 
wanda,  U.  S.  Circuit  Court,  N.  D.  of  New  York,  not  officially 
reported;  Cowley  v.  Spokane,  99  Fed.  Repr.  840;  Norfolk  v. 
Young,  Va.  47  L.  R.  A.  574. 

We  might  well  have  rested  our  decision  on  the  able  opinion 
of  the  learned  president  of  the  court  below  in  Harrisburg  v. 
Miller,  ante,  p.  476,  in  which  Norwood  v.  Baker,  is  thoroughly 
reviewed.  But  the  importance  of  the  question,  involving,  as 
it  does,  legislation,  the  validity  of  which  has  been  recognized 
by  our  Supreme  Court  in  a  multitude  of  cases,  seemed  to 
justify  further  discussion,  even  though  it  involved  repetition 
of  much  that  is  contained  in  his  opinion.  For  the  reasons  there 
given  in  connection  with  the  suggestions  we  have  added  the 
judgment  is  affirmed. 

HARRISBURG  V.  FUNK. 

Per  Curiam,  July  26, 1900 : 

We  conclude  from  an  examination  of  the  record  that  but 
two  questions  are  raised.  The  first  is  as  to  the  constitutionality 
of  the  clause  of  the  Act  of  May  23, 1889,  P.  L.  277  (paragraph  10 
of  section  3  of  article  5,  p.  288),  which  authorizes  cities  of  the 
third  class  to  provide  for  the  payment  of  the  cost  and  expense 
of  paving  a  city  street  *'  by  the  owners  of  real  estate  bounding 
and  abutting  thereon,  by  an  equal  assessment  on  said  property 
in  proportion  to  the  number  of  feet  the  same  fronts  on  the 
street."  Upon  that  question  we  are  all  agreed.  We  hold  that 
the  clause  is  not  unconstitutional,  and  have  nothhig  to  add  in 
support  of  that  conclusion  to  what  is  contained  in  our  opinion 
in  Harrisburg  v.  McPherran. 

The  second  question  is,  whether  under  the  evidence  intro- 
duced and  offered  by  the  defendant  the  court  was  justified  in 
declaring  that  this  was  not  a  repaving,  and  in  giving  binding 
instructions  in  favor  of  the  plaintiff.  Upon  that  question  we 
are  divided  in  opinion.  As  a  majority  of  the  judges  of  this 
court  who  heard  the  case  are  not  convinced  that  the  learned 
trial  judge  committed  error- in  instructing  the  jury  that  the 
evidence  was  insufficient  to  sustain  a  finding  that  there  had 
been  a  former  paving  of  the  street,  as  defined  in  Philadelphia 
V.  Eddleman,  169  Pa.  452,  the  judgment  is  affirmed. 
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HABRISBUBG  Y.  MILLEB  &  HBBTZLEB. 

Feb  Cubiam,  July  26, 1900 : 

The  record  in  this  case  has  not  been  printed,  but  if  we  cor- 
rectly understood  counsel  it  was  agreed  that  the  same  judgment 
should  be  entered  in  it  as  in  Harrisburg  y.  Funk,  ante,  p.  495. 
Therefore  the  judgment  is  affirmed. 


Harrisburg  v.  Mish. 

Municipal  contraci— Controller's  certificate^  Statutes^ Act  of  May  26, 
1889. 

A  municipal  contract  provided  for  payment  to  the  contractor  of  a  certain 
sum  for  grading  a  street,  such  payment  to  be  made  in  cash  from  time  to 
time  in  such  sums  as  shall  be  estimated  for  by  the  commissioner  of  high- 
ways, upon  his  waiTant  duly  countersigned  by  the  city  controller  out  of 
assessments  paid  into  the  city  treasury  and  from  no  other  fund.  Held,  That 
section  5  of  article  9,  Act  of  May  23,  1889,  P.  L.  277,  applies  to  such  a 
contract,  and  that  on  the  trial  of  a  sci.  fa.  sur  municipal  lien  against  a 
property  owner,  there  could  be  no  recovery  on  the  assessment  in  the  ab- 
sence of  the  controller's  certificate. 

Practice,  C.  P, -^Record— Controller's  indorsement  after  verdict. 

The  indoraement  by  the  controller  after  verdict  cannot  affect  the  deci- 
sion of  the  question  of  the  validity  of  a  municipal  contract.  The  liability 
of  the  defendant  must  be  adjudicated  upon  the  facts  developed  on  trial. 
The  record  was  made  up  when  the  evidence  closed. 

Argued  Jan.  15, 1900.  Appeal,  No.  15,  March  T.,  1900,  by 
defendant,  in  suit  of  city  of  Harrisburg  against  G.  F.  Mish, 
from  judgment  of  G.  P.  Dauphin  Go.,  March  T.,  1896,  No.  505, 
on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
W.  W.  Porter,  W.  D.  Porter  and  Mitchell,  J  J.  Reversed. 
Opinion  by  Rice,  P.  J. 

Sci.  fa.  sur  municipal  lien.     Before  Simonton,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court 
The  defendant  submitted  among  others  the  following  point: 
[3.  The  alleged  contract  between  the  city  of  Harrisburg  and 
its  contractor  under  which  the  improvement  of  the  roadway 
caUed  Gameron  street  was  made,  the  cost  of  which  was,  in  part. 
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assessed  upon  the  property  of  the  defendant,  involved  an  ap- 
propriation of  money,  and,  on  its  face,  designated  the  items  of 
appropriation  on  which  it  was  founded.  The  supposed  contract 
was  not  certified  by  the  city  controller  of  the  city  of  Harrisburg, 
as  required  by  section  5,  article  9,  of  the  act  of  assembly,  ap- 
proved May  23,  1889,  P.  L.  277,  and  therefore  never  took 
effect  as  a  contract,  and  no  lien,  assessment  or  other  charge  can 
be  made  upon  or  against  defendant's  property  by  reason  of  any- 
thing done  under  said  supposed  contract,  and  there  can  be  no 
recovery  against  defendant  in  this  case. 

The  Court :  The  third  point  is  reserved. 

Defendant  also  asked  the  court  to  instruct  the  jury  that  the 
contract  under  which  the  work  was  done  was  not  certified  as 
required  by  the  act  of  1889,  and  never  took  effect  as  a  contract, 
and  no  assessment  or  lien  can  be  based  thereon.  This  point 
was  also  reserved. 

The  contract  referred  to  in  the  additional  point  reserved  has 
been  certified  by  the  city  controller  since  the  case  was  tried, 
and  we  think  that  the  principles  adopted  in  Harrisburg  v.  Shep- 
ler,  7  Pa.  Superior  Ct.  491,  apply  here,  and  that,  as  is  said  by 
Rice,  C.  J.,  delivering  the  opinion  of  the  court,  at  page  510, 
"  the  act  of  the  controller  in  certifying  the  contract  after  the 
completion  of  the  work,  where  he  had  authority  to  certify  it 
before  the  work  began,  was,  under  the  circumstances  of  this 
case,  effective  to  give  it  validity  as  against  the  defendant.]  [9] 

The  jury  found  a  verdict  for  the  full  amount  of  plaintiff's 
claim,  f  1,142.16.  Defendant  moved  for  judgment  non  obstante 
veredicto  on  the  point  reserved  in  the  ninth  assignment  of  error. 
Judgment  was  entered  on  the  verdict.     Defendant  appealed. 

Hrrors  assigned  among  others  were  (9)  in  answer  to  plain- 
tiff's third  point,  reciting  point  and  answer.  (17)  In  not  en- 
tering judgment  for  defendant.  (18)  In  entering  judgment 
for  plaintiff. 

W.  M.  EargeBt^  with  him  Wolfe  ^  Bailey^  for  appellant — 
The  defendant  contended  that  this  contract  involved  an  appro- 
priation of  money.  It  was  not  certified  by  the  city  controller 
as  required  by  article  9,  section  5  of  the  Act  of  1889,  P.  L.  277. 
Therefore,  this  contract  never  took  effect  and  no  assessments 
or  lien  could  be  based  thereon. 
Vol.  XIV— 32 
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This  question  was  reserved  at  the  trial  which  took  place  Jan- 
uary 16,  1899,  and  it  was  argued  squarely  on  the  question 
raised  in  defendant's  third  point,  and  the  question  was  raised 
on  the  threshold  of  the  trial. 

The  final  argument  did  not  take  place  until  June  1, 1899, 
nearly  five  months  after  the  trial,  and  the  question  presented 
to  the  court  was  the  plain,  simple,  unambiguous  proposition 
whether  this  was  a  contract  which  involved  an  appropriation  of 
money  and  required  a  certificate.  The  defendant  maintained 
that  it  did  under  the  ruling  of  Harrisburg  v.  Shepler,  7  Pa.  Su- 
perior Ct.  491,  and  the  plaintiff  argued  on  the  same  authority 
that  it  did  not. 

And  upon  that  argument,  with  the  question  clean-cut,  the 
contract  without  any  certificate  was  given  to  the  learned  trial 
judge,  who  took  it  into  his  custody. 

Further  discussion  of  tins  proposition  is  unnecessary  because 
almost  tlie  same  identical  contract  in  the  case  of  Harrisburg  v. 
Shepler,  7  Pa.  Superior  Ct.  491,  was  held  under  the  authority 
Erie  v.  Moody,  176  Pa.  478,  to  require  a  certificate. 

D.  S.  Seitz^  city  solicitor,  and  C.  H.  Bergner^  for  appellee. — 
The  question  of  placing  the  controller's  certificate  upon  the 
contiiict  in  this  case  was  submitted  to  your  honorable  court  and 
there  decided  in  behalf  of  the  city's  rights  in  Harrisburg  v. 
Shepler,  7  Pa.  Superior  Ct.  491,  and  the  judgment  of  the  Super- 
ior Court  was  fully  affirmed  by  the  Supreme  Court :  Harrisburg 
V.  Shepler,  190  Pa.  374.  The  complaint  of  the  appellant  ia  thus 
narrowed  down  to  the  time  upon  which  the  certificate  was  in- 
dorsed upon  the  contract.  Certainly  the  defendant  was  de- 
prived of  no  substantial  right.  The  placing  of  such  certificate 
upon  the  contract  at  the  time  it  was  put  there  was  purely  min- 
isterial, just  exactly  as  the  placing  of  the  certificate  upon  the 
.contract  at  the  time  it  was  negotiated  would  have  been  purely 
ministerial. 

In  a  proceeding  where  a  matter  that  is  purely  formal  or  purely 
ministerial  appears  to  be  lacking,  it  may  be  supplied  by  the 
propel*  authority  nunc  pro  tunc.  In  cases  where  it  is  necessaiy 
to  do  this  in  order  that  justice  may  be  done,  it  is  the  duty  of 
courts  to  direct  such  mattei's  to  be  performed  nunc  pro  tunc; 
Murray  v.  Cooper,  6  S.  &  R.  126^ 
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This  case  is  much  like  that  commented  upon  by  the  Supreme 
Court  in  Chester  v.  Bullock,  187  Pa.  544.  There,  as  here,  a 
similiir  triviality  to  that  of  nonratification  of  contract  was  inters 
posed,  with  full  knowledge  that  it  had  added  nothing  to  the  cost 
of  the  improvement  and  in  the  hope  of  escaping  liability  which 
the  statutes  and  municipal  ordinances  imposed. 

Opinion  by  Rice,  P.  J.,  July  26, 1900 : 

By  an  ordinance  of  councils  approved  December  2, 1898,  it 
was  ordered  that  Cameron  street  between  certain  points  be 
graded ;  that  a  contract  to  do  the  work  and  furnish  the  mate- 
rials be  awarded  to  the  lowest  responsible  bidder ;  that  the  cost 
of  the  work  be  assessed  upon  the  abutting  properties  in  propor- 
tion to  the  number  of  feet  each  property  fronts  on  said  street ; 
and  that  at  the  expiration  of  thirty  days  after  the  completion, 
approval  and  acceptance  of  the  work,  the  proper  officers  "  make 
and  issue  to  the  contractor  improvement  bonds  in  the  usual  and 
proper  form,  with  coupons  attached,  for  the  amount  of  the  as- 
sessments outstanding,  which  bonds  shall  rest  alone  upon  and 
be  payable  out  of  said  assessments,  and  from  no  other  fund." 

In  the  contract  subsequently  awarded,  the  city  agreed  to  pay 
the  contractor  "  the  sum  of  $6,972.50,  the  assessments  levied 
upon  the  properties,"  as  follows :  "  So  much  of  the  said  assess- 
ments as  may  have  been  paid  into  the  city  treasury,  in  cash, 
and  for  the  balance  of  the  said  16,972.50  due  him  will  assign 
and  ti-ansfer  or  mark  to  his  use,  so  much  of  said  unpaid  assess- 
ments as  is  equivalent  to  the  amount  due  him,  and  the  city  of 
Harrisburg  shall  not  be  further  liable  to  said  contractor,  James 
Nalen  whether  said  assessments  are  collectible  or  not.  Or  if 
the  ordinance  authorizing  said  work  so  specifies  and  directs, 
and  the  contractor  shall  prefer,  he  shall  be  paid  from  time  to 
time  in  cash  such  sums  as  shall  be  estimated  for  by  the  com- 
missioner of  highways  upon  his  warrant  duly  countersigned  by 
the  city  controller,  out  of  the  assessments  paid  into  the  city 
treasury,  and  from  no  other  fund."  Then  follows  a  provision 
for  the  issuing  of  bonds  in  the  exact  words  of  the  ordinance, 
which  we  have  quoted,  and  then  this  clause :  *'  They  shall  be 
issued  in  denominations  of  $100,  be  numbered  seriatim,  bear 
interest  at  the  rate  of  five  per  centum  per  annum  payable  semi- 
annually out  of  assessments,  ....  and  ^hall  be  called  in  an^ 
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redeemed  bj  the  city  treasurer  from  time  to  time,  and  as  often 
as  $300  in  excess  of  the  amount  necessary  for  interest  money 
accumulates  in  the  city  treasury  from  said  assessments." 

A  scire  facias  was  issued  upon  the  municipal  claim  filed 
against  the  defendant's  property,  and  upon  the  trial  of  the  issue 
the  contract,  the  assessment  and  the  claim  were  offered  in  evi- 
dence and  objected  to  upon  the  ground  that  the  contract  lacked 
the  controller's  certificate.  At  the  conclusion  of  the  evidence 
the  objection  was  renewed  in  the  following  point :  "  The  al- 
leged contract  between  the  city  of  Harrisburg  and  its  contractor 
under  which  the  improvement  of  the  roadway  called  Cameron 
street  was  made,  the  cost  of  which  was,  in  part,  assessed  upon 
the  property  of  the  defendant,  involved  an  appropriation  of 
money  and,  on  its  face,  designated  the  items  of  appropriation 
on  which  it  was  founded.  The  supposed  contract  was  not  cer^ 
tified  by  the  city  controller  of  the  city  of  Harrisburg,  as  required 
by  section  5,  article  9  of  the  act  of  assembly,  approved  May  23, 
A.  D.  1889,  P.  L.  277,  and  therefore  never  took  effect  as  a  con- 
tract and  no  lien,  assessment  or  other  charge  can  be  made  upon 
or  against  defendant's  property  by  reason  of  anything  done 
under  said  supposed  contract,  and  there  can  be  no  recovery 
against  defendant  in  this  case."  The  court  was  also  requested 
to  charge  that  upon  all  the  evidence  there  could  be  no  recovery 
against  the  defendant.  A  verdict  was  rendered  for  the  plain- 
tiff subject  to  the  decision  of  the  court  upon  the  reserved  ques- 
tions raised  by  these  two  points,  and  subsequently  the  defend- 
ant's motion  for  judgment  non  obstante  veredicto  was  overruled 
and  judgment  entered  for  the  plaintiff. 

Section  5  of  article  9  of  the  Act  of  May  23, 1889,  P.  L.  277, 
808  provides  as  follows :  *'  Every  contract  involving  an  appro- 
priation of  money  shall  designate  the  item  of  appropriation  on 
which  it  is  founded,  and  the  estimated  amount  of  the  expendi- 
ture thereunder  shall  be  charged  against  such  item  and  so  cer- 
tified by  the  controller  on  the  contract  before  it  shall  take  ef- 
fect as  a  contract,  and  the  payments  required  by  such  contract 
shall  be  made  from  the  fund  appropriated  therefor.  ...  It  shall 
be  the  duty  of  the  controller  to  certify  contracts  for  the  pay- 
ment of  which  sufficient  appropriations  have  been  made."  It 
will  be  well  to  notice  in  this  connection  that  section  7  of  arti- 
cle 4  of  the  same  act  provides  that,  ''  no  mone^  shall  be  paid 
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out  of  the  city  treasury  except  upon  appropriation  made  accord- 
ing to  law  and  under  warrant  drawn  by  the  proper  officers  in 
pursuance  thereof ; "  also  that  section  2  of  article  8  provides 
that,  "  no  money  shall  be  paid  out  of  the  city  treasury  unless 
the  same  shall  have  been  previously  appropriated  by  councils 
to  the  purpose  for  which  it  is  to  be  drawn,  which  shall  be  ex- 
plicitly mentioned  in  the  warrant  therefor." 

The  question  whether  or  not  such  a  contract  as  this  "  in- 
volves "  or  is  "founded  "  on  an  "appropriation  of  money"  with- 
in the  meaning  of  section  5  of  article  9  of  the  act  of  1889  arose, 
and  was  fully  argued  by  counsel  in  Harrisburg  v.  Shepler,  7  Pa. 
Superior  Ct.  491,  and  we  decided  the  case  upon  the  assumption, 
but  not  without  consideration  of  the  question,  that  the  section 
applies  to  such  a  contract.  The  judgment  was  affirmed  by  the 
Supreme  Court  on  appeal,  reported  in  190  Pa.  374.  Not  to 
claim  for  that  case  greater  authority  as  a  binding  and  conclu- 
sive adjudication  of  the  question  than  it  is  entitled  to,  it  is 
proper  to  say — and  this  is  shown  by  the  reports  of  the  case — 
that  the  judgment  must  necessarily  have  been  the  same,  even 
if  it  had  been  held  that  the  section  does  not  apply  to  a  contract 
to  which  the  liability  of  a  city  is  restricted  to  the  amount  of 
the  assessments  actually  collected  and  paid  into  the  city  treas- 
ury. We  have,  therefore,  considered  it,  as  if  it  were  still  an 
open  question,  but  without  reaching  a  different  conclusion  from 
that  plainly  intimated  in  the  former  case.  What  we  have  to 
say  upon  the  subject  is  but  a  repetition,  with  slight  changes, 
of  what  was  said  in  that  case.  Construing  the  ordinance  and 
the  contract  together,  it  is  seen  that  three  things  were  contem- 
plated :  first,  an  engagement  by  the  city  to  pay  the  cost  of  the 
improvement  out  of  a  fund  to  be  raised  by  the  city  by  assess- 
ments on  abutting  properties  according  to  the  "  front-foot " 
rule ;  second,  an  appropriation  to  the  payment  of  the  cost  of 
the  improvement  of  the  fund  of  money  that  would  thus  be 
raised  by  local  and  special  taxation ;  third,  an  exemption  from 
liability  beyond  the  amount  actually  collected  by  the  city  from 
this  source.  The  scheme  did  not  contemplate  a  discharge  of 
the  city  from  liability  by  merely  assigning  to  the  contractor  the 
claims  against  abutters,  unless  the  contractor  so  elected,  which 
he  appears  not  to  have  done.  In  other  words,  the  contractor 
was  not  bound  to  take  the  claims  in  full  payment  of  the  contract 
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price  of  the  work  and  collect  them  at  his  own  risk  and  expense. 
The  city  became  his  debtor  and  subject  to  liability  coextensive 
with  the  amount  that  it  should  actually  collect  from  the  assess- 
ments. It  would  be  doing  violence  to  the  language  in  which 
the  will  of  the  legislature  has  been  expressed  to  say,  that  this 
fund  as  it  accumulates  in  the  city  treasury  is  not  city  money ; 
that  a  prior  appropriation  of  it  to  pay  the  cost  of  the  improve- 
ment contracted  for  is  not  an  appropriation  of  money  within 
the  meaning  of  the  act ;  that  no  estimate  of  the  probable  cost 
of  the  improvement  need  be  made  or  charged  against  such  an 
appropriation ;  and,  therefore,  that  the  controller  has  no  duty 
to  perform  with  regard  to  such  a  contract.  It  may  be  that  some 
of  the  reasons  for  requiring  strict  compliance  with  the  provi- 
sions of  section  5,  article  9,  where  the  cost  of  the  improvement 
is  to  be  paid  out  of  the  city  funds  derived  from  generad  taxation, 
do  not  apply  with  the  same  force  where  it  is  to  be  paid  out  of 
a  fund  to  be  raised  by  taxation  of  property  specially  benefited, 
but  we  are  not  prepared  to  say  that  none  of  the  reasons  apply. 
If  it  were  necessary,  we  think  it  could  be  shown  that  the  cer- 
tificate of  the  controller  is  not  a  mere  useless  formality  in  cases 
of  the  latter  class.  At  all  events,  the  legislature  has  declared 
in  clear  and  unambiguous  terms  that  certain  facts  shall  be  cer- 
tified by  the  controller  on  "  every  contract  involving  an  appro- 
priation of  money,"  and  after  a  careful  and  deliberate  reconsid- 
eration of  the  question  our  conclusion  is,  that  this  contract  "  in- 
volved," and  was  "  founded  "  on  an  "  appropriation  of  money. 
It  follows,  that,  without  the  certificate  of  the  controller,  there 
could  be  no  recovery  against  the  property  owners.  This  was 
clearly  and  unequivocally  decided  in  Erie  City  v.  Moody ,«! 76 
Pa.  478,  and  there  was  nothing  said  or  decided  in  Harrisburg 
V.  Shepler  in  conflict  with  that  ruling.  In  the  former  case  the 
controller's  certificate  was  indorsed  on  the  contract  but  was  in- 
complete. It  was  argued  that  as  the  company  had  paved  the 
street,  and  the  city  with  knowledge  of  all  the  facts  had  accepted 
tlie  pavement,  approved  of  the  assessments  made  for  the  cost 
thereof,  paid  for  the  street  intersections  and  in  every  manner 
recognized  the  validity  of  the  contract,  the  property  owner 
could  not  go  behind  their  acts  and  set  up  a  technical  defense 
that  the  parties  to  the  contract  had  waived.  The  court  refused 
to  adopt  this  view,  and  held  that  there  could  be  no  recovery. 
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In  the  Shepler  case  the  controller's  certificate  was  on  the  cort-* 
tract  but  was  not  indorsed  until  after  the  work  was  completed. 
The  point  decided  is  correctly  stated  in  the  syllabus  as  follows  : 
Where  a  suflBcient  appropriation  has  been  made  to  meet  the  ex- 
penditure of  a  proposed  contract,  and  no  act  necessary  to  give 
the  contract  full  effect  remained  unperformed  except  the  bare 
indorsement  of  the  controller's  certificate,  while  performance  of 
this  statutory  duty  cannot  be  waived  by  the  city  officers,  yet  if 
the  certificate  be  placed  on  the  contract  after  the  completion  of 
the  work  when  he  had  full  authority  to  certify  it  before  the 
work  began  and  the  city  ratifies  it,  the  city  is  bound  as  be- 
tween the  city  and  the  contractor,  and  the  rights  of  the  property 
owner  rise  no  higher  than  the  city's.  Granting  that  in  the 
present  instance  the  certificate  might  have  been  put  on  the  con- 
tract after  the  work  was  completed  and  accepted,  and  even 
after  suit  brought,  it  does  not  follow  that,  as  against  the  prop- 
erty owner,  it  could  be  put  on  the  contract  after  verdict  with 
the  same  effect  as  before.  The  liability  of  the  defendant  was 
to  be  adjudicated  upon  the  facts  developed  on  the  trial.  The 
reserved  question  of  law  was  to  be  decided  in  precisely  the 
same  way  as  if  it  had  been  decided  when  the  points  were  pre- 
sented. Nothing  that  the  plaintiff  could  do  after  verdict  could 
in  any  manner  affect  the  decision  of  the  question.  So  far  as 
the  plaintiff's  right  of  recovery  in  the  present  action  was  con- 
cerned the  record  was  made  up  when  the  e^ddence  was  closed. 
If  it  was  not  complete  at  that  time  it  could  not  be  perfected 
afterwards.  At  that  time  the  controller's  certificate  had  not  been 
put  on  the  contract,  and  if  as  the  matter  of  law  (1)  section  5 
of  article  9  applies  to  such  a  contract,  and  (2)  there  cannot  be 
a  recovery  of  the  assessment  unless  the  contract  on  which  it  is 
based  be  certified,  the  defendant  was  entitled  to  an  affirmance 
of  his  two  points,  or  (the  questions  of  law  raised  by  them  hav- 
ing been  reserved)  to  judgment  in  his  favor  non  obstante  ver- 
edicto. The  ninth,  seventeenth  and  eighteenth  assignments  of 
error  are  sustained.  This  conclusion  renders  it  unnecessary  to 
discuss  the  remaining  assignments. 

The  judgment  is  reversed,  and  judgment  is  now  entered  for 
the  defendant  upon  the  reserved  points  non  obstante  veredicto. 


Digitized  by 


Google 


504  SEILEU'S  ESTATE. 

Syllabus— Statement  of  Facts.   [U  Pa.  Saperior  Ct. 

Seller's  Estate. 

Will— Rule  governing  award  of  issue  d.  v.  n. 

It  has  been  held  repeatedly,  that  in  determining  whether  or  not  there  is 
such  a  dispute  as  should  be  submitted  to  and  passed  upon  by  a  jury,  it  is 
the  duty  of  the  court  to  consider  all  the  pertinent  evidence.  If  the  testi- 
mony is  such  that  after  a  fair  and  impartial  trial,  resulting  in  a  verdict 
against  the  proponents  of  the  alleged  will,  the  trial  judge,  after  a  careful 
review  of  all  the  testimony,  would  feel  constrained  to  set  aside  the  verdict 
as  contrary  to  the  manifest  weight  of  the  evidence,  it  cannot  be  said  that 
a  dispute,  within  the  meaning  of  the  act,  has  ai'isen.  On  the  other  hand, 
if  the  state  of  the  evidence  is  such  that  the  judge  would  not  feel  constrained 
to  set  aside  tlie  verdict,  the  dispute  should  be  considered  substantial,  and 
an  issue  should  be  directed.  This  simple  and  only  safe  test  is  supported 
alike  by  reason  and  authority. 

Argued  Feb.  16,  1900.  Appeal,  No.  24,  Feb.  T.,  1900,  by 
Joel  Seller,  in  the  matter  of  the  estate  of  Hannah  Seller,  de- 
ceased, from  decree  of  O.  C.  Union  Co.,  dlsmiasing  appeal  from 
the  register.  Before  Rice,  P.  J.,  Bbavbb,  Oblady,  W.  W. 
Porter  and  W.  D.  Porter,  JJ.  Affirmed.  Opinion  by 
Rice,  P.  J. 

Appeal  from  the  decree  of  the  register  of  wills  admitting  to 
probate  a  paper  purporting  to  be  the  last  will  and  testament  of 
Hannah  Seller,  deceased.     Before  McClure,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  court  below  dismissed  the  appeal  from  the  decree  of  the 
register  and  refused  an  issue.  The  petition  for  citation  d.  v.  n. 
prayed  for  the  determination  of  the  following  questions : 

1.  Whether  the  said  Hannah  Seller  was  at  the  time  of  the 
alleged  execution  of  said  instrument  of  sound,  disposing  mind, 
memory  and  understanding  and  of  sufficient  legal  capacity  to 
make  a  valid  will  and  testament. 

2.  Whether  the  said  Hannah  Seller  was  induced  to  make 
said  paperwrltlng  by  undue  Influence  of  the  said  Pascito  Seller, 
William  M omingstar  and  others. 

8.  Whether  the  said  alleged  will  ever  was  in  the  custody  and 
control  of  the  said  Hannah  Seller. 

The  court  dismissed  the  petition  and  Joel  Seller  appealed. 
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Errors  assigned  were  (1)  in  deciding  that  there  was  no  evi- 
dence to  support  the  allegation  of  undue  influence.  (2)  In 
deciding  that  there  was  not  suflScient  evidence  of  want  of  men- 
tal capacity  in  Hannah  Seller  to  make  the  will  in  question, 
notwithstanding  the  evidence  of  her  imbecility,  and  the  con- 
duct of  her  sister  Pascito  at  the  time  the  alleged  will  was  exe- 
cuted, and  the  unnatural  character  of  the  will.  (8)  In  sepa- 
rating the  question  of  "  mental  incapacity  "  from  the  cognate 
question  of  "undue  influence,"  and  passing  upon  each  without 
regard  to  the  other.  (4)  In  holding  that  by  reason  of  his  il- 
legitimate birth  and  his  want  of  inheritable  blood  the  property 
would  not  descend  to  his  mother's  brother  and  sisters  but  would 
escheat  to  the  state.  (5)  The  commonwealth  of  Pennsylvania 
or  her  representative,  the  escheator,  has  no  status  in  law,  or 
under  any  will  Hannah  Seller  might  have  made,  to  escheat  the 
estate  devised  to  Pascito  Seller's  illegitimate  son.  The  decree 
of  the  orphans'  court  is  coram  non  judioe.  (6)  In  making  the 
following  order  or  decree :  "  We  are  accordingly  of  the  opin- 
ion that  the  issue  should  be  refused,  and  the  appeal  from  the 
register  dismissed,  at  the  appellant's  cost,  and  it  is  so  ordered." 

Samuel  H,  Orwig^  for  appellant. — The  issue  devisavit  vel  non 
involves  the  execution  and  not  the  contents,  yet  the  contents 
80  far  as  they  have  a  bearing  on  the  question  are  pertinent : 
Patterson  v.  Patterson,  6  S.  &  R.  55. 

That  a  legatee  was  present  when  the  will  was  written  and  in- 
terfered, and  the  scrivener  was  told  to  draw  the  will  as  the  leg- 
atee dictated,  is  some  evidence  of  undue  influence  which  must 
be  submitted  to  the  jury :  Krepps  v.  Krepps,  4  Brewst.  38. 

William  Momingstar,  the  legatee,  may  not  have  been  present 
when  the  will  was  written,  but  his  mother,  his  sole  heir  by 
statute,  was  present  and  dictated  the  will. 

Undue  influence  is  some  physical  or  moral  coercion,  which 
destroys  the  free  agency  of  the  testator  at  the  time  when  the 
will  was  made ;  some  constraint  which  substitutes  the  will  of 
another  for  that  of  the  testator ;  a  personal  constraint  which 
operates  on  the  mind  of  the  testator  in  the  very  act  of  making 
the  testament:  Thompson  v.  Kyner,  65  Pa.  368,  375.  Less 
influence  will  be  required  to  control  a  weak  will  than  tlie  will 
of  one  whose  mind  is  in  full  vigor. 
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It  is  quite  probable  that  the  mind  of  John  Bowman  was  so 
tinsound  as  to  be  incapable  of  perfectly  disposing  of  his  estate 
by  will.  At  all  events  there  was  evidence  thereof  sufficient  to 
submit  to  a  jury :  Tawney  v.  Long,  76  Pa.  106. 

t7.  Thompson  Baker^  with  him  John  A.  Beard^  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  26, 1900  : 

These  proceedings  began  with  an  appeal  from  the  decree  of 
the  i^egister  of  wills  admitting  to  probate  a  paper  purporting 
to  be  the  last  will  ^.nd  testament  of  Hannah  Seiler,  followed  by 
a  petition  setting  forth  that  William  Morningstar,  the  sole  bene- 
fipiary  under  the  will  and  administrator  cum  testamento  annexo, 
died  intestate,  unmarried  and  without  issue,  and  praying  that 
a  citation  issue  to  the  respondent,  escheator  representing  the 
commonwealth  and  administrator  of  the  estate  of  William 
Morningstar,  commanding  him  to  answer  the  petition  and  to 
show  cause  why  an  issue  devisavit  vel  non  should  not  be 
awarded  to  determine  certain  material  questions,  specifying 
them,  alleged  to  be  in  controversy  between  the  petitioner  and 
the  respondent.  Notwithstanding  the  fact  that  the  respondent 
was  thus  brought  into  court,  the  petitioner  contends  on  this 
appeal  from  the  decree  refusing  an  issue,  that  the  respondent 
"  has  no  status  in  law  to  represent  this  will."  If  this  position 
of  the  appellant  be  correct,  we  do  not  see  how  there  can  be  any 
escape  from  the  conclusion  that  the  proceedings  instituted  by 
him  should  have  been  dismissed  for  want  of  proper  parties: 
Miller's  Estate,  159  Pa.  562,  675.  It  seems  a  novel  proposi- 
tion, that,  after  a  party  has  been  cited  to  show  cause  why  an 
issue  should  not  be  framed  between  him  and  the  petitioner,  the 
petitioner  may  impeach  his  standing  to  oppose  the  decree 
prayed  for.  We  do  not  deem  it  necessary  to  dwell  further 
upon  the  fifth  assignment  of  error.     It  is  dismissed. 

In  support  of  his  contention  that  the  testatrix  had  not  suf- 
ficient mental  capacity  to  make  a  will,  the  appellant  called  three 
witnesses  besides  himself.  They  testified  that  from  her  child- 
hood she  was  simple-minded — slow  to  comprehend — a  simpleton. 
They  also  testified  to  certain  silly  conduct  in  her  youth  tending 
to  show  that  she  was  weak-minded ;  and  expressed  the  opinion, 
that  her  mental  condition  improved  very  little  if  any  up  to  the 
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time  of  her  death,  and  generally,  that  she  had  not  sufficient 
mental  capacity  to  manage  her  own  affairs  or  to  make  a  will. 
The  appellant,  the  testatrix's  brother,  testified  to  the  same  ef- 
fect. Opposed  to  this  are  the  legal  presumption  in  favor  of 
testamentary  capacity,  the  sworn  opinion  to  the  same  effect  of 
one  of  the  subscribing  witnesses,  he  being  the  scrivener,  and 
the  testimony  of  eight  witnesses  who  were  equal  in  point  of 
intelligence,  disinterestedness  and  veracity  with  the  witnesses 
called  by  the  contestant,  and  who  had  equal,  if  not  greater, 
opportunities  for  observing  her  actions  and  forming  an  opinion 
as  to  her  mental  capacity.  They  express  the  opinion  that  she 
had  suflBcient  capacity  to  manage  her  own  affairs  and  to  make 
a  will.  Some  of  these  witnesses  had  dealt  with  her,  and  refute 
by  their  testimony  the  inference  drawn  by  the  contestant's  wit- 
nesses that  she  did  not  know  the  value  of  common  things,  or 
of  the  different  denominations  of  coins  and  bills,  and  that  she 
could  not  make  change.  The  facts  that  she  made  contracts 
and  kept  them,  that  in  buying  goods  or  selling  produce  she 
dealt  as  ordinary  persons  do,  that  she  made  change  correctly, 
in  short,  that  she  managed  her  own  affairs  and  did  business 
correctly,  are  of  greater  weight  than  the  mere  opinions  of  lay 
witnesses  that  she  was  a  simpleton  and  had  not  sufficient  mind 
to  do  these  very  things.  There  are  other  facts  and  cir- 
cumstances tending  to  support  the  respondent's  contention. 
Amongst  these  is  the  significant  fact  that  not  one  of  the  fam- 
ily of  the  testatrix,  except  the  appellant,  was  called  to  testify  to 
her  lack  of  mental  capacity.  If  she  was  an  "  imbecile,  a  nati- 
vitate,"  as  broadly  asserted  in  the  appellants  history  of  the  case, 
who  would  know  it  better  than  they?  The  nonproduction  by 
the  party  having  the  burden  of  proof  of  witnesses,  who,  pre- 
sumably, are  best  informed  on  the  subject  of  investigation, 
especially  if  their  relations  with  such  party  are  not  hostile  but 
friendly,  and  their  bias,  if  any,  would  be  in  his  favor,  is  itself 
a  fact  proper  to  be  considered.  See  Ginder  v.  Bachman,  8  Pa. 
Superior  Ct.  405,  and  cases  cited.  The  appellant's  own 
testimony  is  very  much  weakened  by  the  admitted  fact,  that, 
as  administrator  of  his  father's  estate,  he  settled  with  the  tes- 
tatrix for  her  share  and  took  from  her  a  written  release.  He 
said  upon  cross-examination :  "  I  regarded  her  as  able  to  give 
me  a  good  solid  release.     How  else  could  I  have  done  it?"     It 
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is  not  pretended  that  this  estopped  him  from  denying  her  capa- 
city to  manage  her  affairs,  hut  it  is  inconsistent  with  his  pres- 
ent contention,  and  his  testimony  given  in  support  of  it,  that 
she  was  an  imbecile  from  birth.  Further,  although  he  knew 
before  her  death  what  will  she  had  made,  he  made  no  attempt 
to  contest  it  until  nearly  five  years  after  it  was  probated.  An- 
other consideration  to  be  noticed  is,  that  the  disposition  she 
made  of  her  property  was  not  such  as  a  reasonable  person 
would  not  have  been  expected  to  make  under  all  the  circum- 
stances. 

But  it  is  argued,  that,  even  if  the  evidence,  taken  as  a  whole, 
would  not  have  warranted  the  court  in  sustaining  a  finding 
that  she  had  not  testamentary  capacity,  yet,  taken  in  connection 
with  what  occurred  at  the  execution  of  the  will,  it  is  sufficient 
to  sustain  a  veixiict  that  it  was  obtained  by  undue  influence. 
There  might  be  some  force  in  this  contention,  if  Pascito  Seiler 
was  the  beneficiary  in  the  will,  or  if  any  possible  inference  that 
might  be  drawn  from  the  evidence  as  to  the  active  part  she  took 
was  not  successfully  rebutted.  But  it  is  to  be  observed  that 
the  scrivener  saw  and  heard  nothing  to  induce  belief  in  him 
that  the  testatrix  was  not  of  sound  and  disposing  mind,  mem- 
ory and  understanding ;  also  that  there  was  nothing  extraordi- 
nary in  Pascito  being  present  at  the  execution  of  the  will  or 
even  in  her  being  spokesman,  when  it  is  remembered  that  the 
two  sisters  had  always  lived  together,  and  that  Pascito  was 
the  older.  It  was  shown,  in  addition,  that  in  the  absence  of 
her  sister  and  when  she  could  have  been  under  no  constraint, 
Hannah  declared  to  others,  before  the  execution  of  the  will 
what  disposition  she  intended  to  make  of  her  property  and  her 
reasons  for  it,  and  afterwards  declared  that  she  had  made  her 
will  in  accordance  with  her  previously  expressed  intentions. 
As  to  the  competency  and  value  of  this  testimony  in  rebuttal 
of  an  allegation  of  undue  influence  we  refer  to  Neel  v.  Potter, 
40  Pa.  483  and  Titlow  v.  Titlow,  54  Pa.  216. 

It  has  been  held  repeatedly,  that  in  determining  whether  or 
not  there  is  such  a  dispute  as  should  be  submitted  to  and  passed 
upon  by  a  jury,  it  is  the  duty  of  the  court  to  consider  all  tiie 
pertinent  evidence.  "  If  the  testimony  is  such  that  after  a  fair 
and  impartial  trial,  resulting  in  a  verdict  against  the  propo- 
nents of  the  alleged  will,  the  trial  judge,  after  a  careful  review 
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of  all  the  testimony,  would  feel  constrained  to  set  aside  the 
verdict  as  contrary  to  the  manifest  weight  of  the  evidence,  it 
cannot  be  said  that  a  dispute,  within  the  meaning  of  the  act, 
has  arisen.  On  the  other  hand,  if  the  state  of  the  evidence  is 
such  that  the  judge  would  not  feel  constrained  to  set  aside 
the  verdict,  the  dispute  should  be  considered  substantial,  and 
an  issue  should  be  directed.  This  simple  and  only  safe  test 
is  supported  alike  by  reason  and  authority : "  Knauss's  Ap- 
peal, 114  Pa.  10 ;  Herster  v.  Herster,  116  Pa.  612 ;  Miller's  Es- 
tate, 179  Pa.  645 ;  Pensyl's  Estate,  157  Pa.  465 ;  Douglass's 
Estate,  162  Pa.  567.  Applying  this  rule  the  learned  judge  of 
the  court  below  has  held  in  a  carefully  considered  opinion  that 
a  verdict  against  the  will  ought  not  to  be  sustained  because  it 
would  be  against  the  manifest  weight  of  the  evidence.  He  has 
touched  upon  many  pertinent  mattei-s  which  we  have  not  men- 
tioned but  which  should  not  be  overlooked.  After  a  careful 
examination  on  our  part  as  if  it  were  to  be  considered  by  us  de 
novo  we  have  reached  the  same  conclusion. 

The  deci'ee  is  affirmed  and  the  appeal  dismissed  at  the  ap- 
pellant's costs. 


Snyder's  Estate. 

Will— Legacies  as  charges  on  land— Blending  of  realty  and  personalty  in 
the  gift. 

Legacies  become  a  charge  upon  land  by  implication  from  the  provision 
of  a  will  blending  the  real  and  personal  estates.  The  gift  to  Snyder  Brown 
of  the  entire  estate,  after  the  death  of  testator's  widow,  subject  to  the  pay- 
ment of  the  legacies  in  question,  made  them  a  charge. 

This  rule  of  property  is  not  limited  in  application  merely  to  cases  where 
the  blending  is  in  the  gift  of  a  residue. 

Submitted  May  14, 1900.  Appeal,  No.  208,  April  T.,  1899, 
by  L.  M.  Allison,  administrator  of  the  estate  of  Mary  J.  Shepard, 
in  the  matter  of  the  petition  for  payment  of  legacy  out  of  land 
from  decree  of  O.  C.  Butler  Co.,  March  T.,  1898,  No.  54,  dis- 
missing said  petition.  Before  Rice,  P.  J.,  Bbayer,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  J  J.  Reversed.  Opinion 
by  W.  W-  Porter,  J, 
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Petition  for  payment  of  legacy  out  of  land.  Before  Gbeeb, 
P.J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  court  below  dismissed  the  petition.  L.  M.  Allison,  ad- 
ministrator, appealed. 

Erro?'  assiffned  was  in  dismissing  the  petition  and  holding 
that  the  legacy  in  question  was  not  a  charge  on  the  land  of 
Snyder  Brown  devised  to  him  by  Michael  Snyder. 

U.  McJunHn^  for  appellant. — Wherever  the  real  estate  is 
blended  by  the  testator  with  the  personal,  the  land  is  charged 
by  implication  of  law  with  the  payment  of  legacies,  unless  the 
language  of  the  will  shows  a  contrary  intent :  McLanahan  v. 
McLanahan,  1  P.  &  W.  96 ;  Towers  Appropriation,  9  W.  & 
S.  103. 

In  Wertz's  Appeal,  69  Pa.  173,  the  rule  laid  down  in  Mc- 
Lanahan V.  McLanahan  and  Tower's  Appropriation,  is  referred 
to  with  approval  and  emphasized  in  the  opinion  of  the  court. 

Nor  is  the  authority  of  that  case  to  be  shaken  by  the  fact  that 
no  case,  subsequent  to  Wertz's  Appeal,  69  Pa.  173,  has  been 
found  which  makes  any  reference  to  it  one  way  or  the  other. 
It  is  enough  that  it  has  not  been  overruled,  otherwise  this 
**  rule  of  property  "  would  be  of  the  most  unstable  kind* 

The  case  of  Van  Vliet's  Appeal,  102  Pa.  574,  referred  to  by 
the  court  below,  is  not  a  case  in  point  to  establish  a  contrary 
doctrine. 

Neither  does  the  case  of  Penny's  Appeal,  109  Pa.  828,  cited 
in  the  opinion  of  the  court  below,  contravene  the  authority  of 
McLanahan 's  case. 

TT.  H.  Lusk^  for  appellee. — It  is  settled  by  abundant  authority 
that  where  real  and  personal  estate  are  blended  in  the  residuary 
clause  of  a  will  the  legacies  are  a  charge  on  the  real  and  per- 
sonal estates  so  blended :  Markley's  Estate,  148  Pa.  538 ;  Ben- 
nett s  Estate,  148  Pa.  139. 

In  support  of  his  belief  that  the  trend  of  the  modem  deci- 
sions is  to  unfetter  real  estate,  make  it  freely  alienable,  and  to 
discourage  all  liens  upon  the  same  that  are  not  plain,  express 
and  easily  to  be  recognized,  the  appellee  begs  leave  to  call  the 
attention  of  this  couit  to  Haworth's  Appeal,  105  Pa.  862. 
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Where  there  is  no  proof  that  the  personal  estate  is  insuffi- 
cient to  pay  a  legacy  this,  in  itself,  is  sufficient  to  defeat  a  claim 
that  the  legacy  is  charged  upon  land :  Magee's  Estate,  80  W, 
N.  C.  478;  Wright's  Appeal,  12  Pa.  256. 

Opinion  by  Whlliam  W.  Porteb,  J.,  July  26, 1900 : 

The  will  of  Michael  Snyder  provided :  "  First,  I  will  and  be- 
queath to  my  wife,  Nancy,  all  my  real  and  personal  property  to 
have  and  control  as  she  shall  think  best  during  her  life." 

"  It  is  also  my  will  and  desire  that  after  the  death  of  my 
wife  that  my  real  and  personal  property  shall  belong  to  my 
grandson,  Snyder  Brown." 

"  It  is  also  my  will  and  desire  that  my  grandson,  Snyder  Brown,, 
shall,  after  the  death  of  my  wife,  pay  to  my  daughter,  Julia. 
Anne  Brown,  the  sum  of  $300,  to  be  paid  in  yearly  payments 
of  $100,  without  interest, — the  payments  to  commence  in  one 
year  after  the  death  of  my  wife."  Then  follows  a  paragraph 
directing  similar  payments  to  be  made  to  Mary  Jane  Shepard, 
— the  first  payment  to  be  made  one  year  from  the  last  payment 
to  Julia  Anne  Brown  ;  followed  by  another  paragraph  direct- 
ing simUar  payments  to  be  made  to  Leann  Glasgow, — the  first 
payment  to  be  made  one  year  from  the  last  payment  to  Mary 
Jane  Shepard.  This  is  practically  the  whole  will, — there  being 
no  appointment  of  executors.  Mrs.  Shepard  is  dead.  The  leg- 
acy to  her  has  not  been  paid  by  Snyder  Brown.  This  proceed- 
ing is  to  enforce  its  payment  as  a  charge  upon  the  land  devised 
to  Snyder  Brown. 

It  is  not  contended  that  the  legacies  are  made  a  charge  by 
expressed  direction,  but,  in  the  absence  of  expressed  intent,  by 
implication  from  the  provision  of  the  will  blending  the  real  and 
personal  estate  in  the  gift  to  Snyder  Brown.  In  McLanahan 
V.  McLanahan,  1  P.  &  W.  96,  it  is  said  :  ''  It  is  a  principle  of 
English  jurisprudence,  as  well  as  the  unquestioned  law  of  Penn- 
sylvania, that  when  the  real  estate  is  blended  by  the  testator 
with  the  personal,  the  land  is  charged  with  the  payment  of 
legacies.  And  the  reason  assigned  is  that  the  whole  will  may 
take  effect,  and  all  the  legacies  be  paid,  which  is  justly  sup- 
posed to  be  the  intention  of  the  testator  when  both  funds  are 
put  into  one." 

The  learned  judge  of  the  court  below  was  of  opinion  that 
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this  rule  of  law  was  only  applicable  where  the  blending  is  in 
the  gift  of  a  residue.  In  such  case  the  rule  has  been  often  ap- 
plied, but  it  is  not  limited  to  such  application.  His  conclusion 
is  in  direct  conflict  with  the  case  of  Tower's  Appropriation, 
9  W.  &  S.  103,  in  which  Mr.  Chief  Justice  Gibson,  affirming 
the  rule  above  quoted,  says :  "  We  went  a  step  further  in 
McLanahan  v.  McLanahan,  1  P.  &  W.  96,  when  we  inferred  a 
design  to  charge  a  particular  legacy,  from  a  blending  of  the 
real  and  pei-sonal  estate  in  a  devise  not  of  the  residue,  particu- 
lar parts  of  the  estate  being  excepted,  and  this,  too,  though 
other  legacies  were  expressly  charged.  That  case  has  become 
a  rule  of  property,  and  it  is,  therefore,  not  to  be  shaken,  nor 
ought  there  to  be  a  desire  to  shake  it.  That  the  devisee  of  a 
residue  is  to  have  nothing  till  the  legacies  are  paid,  is  certainly 
a  legal  iuference ;  but  it  would  seem  to  follow  as  naturally 
from  any  devise  that  confounds  the  land  with  the  pei*sonal 
estate,  which  is  the  natural  fund."  See  also  Mellon's  Appeal, 
46  Pa.  165,  175;  Wertz's  Appeal,  69  Pa.  173,  and  Davis's  Ap- 
peal, 83  Pa.  353 ;  Watters  v.  Steele,  11  Pa.  Superior  Ct  303. 

In  referring  to  the  case  of  McLanahan  v.  McLanahan,  the 
learned  judge  of  the  court  below  suggests  that  it  may  be  pos- 
sible that  the  court  there  treated  the  devise  as  a  residue.  The 
plain  language  of  the  opinion  above  quoted  refutes  this  sug- 
gestion. It  is  also  suggested  that  there  has  been  no  recently 
expressed  indorsement  of  the  rule.  The  absence  of  such  judi- 
cial reaffirmance  does  not  militate  against  the  existence  of  the 
rule.  Such  a  condition  would  lead  rather  to  the  conviction 
tliat  the  soundness,  clearness  and  existence  of  the  rule  liave 
been  so  generally  accepted  as  to  deter  attack. 

We  are  imable  to  find  anything  in  the  will  before  us  indicat- 
ing an  intent  on  the  part  of  the  testator  overruling  the  legal 
implication  o^  intent,  which  made  the  legacies  a  charge  upon 
the  land,  by  reason  of  the  blending  of  the  real  and  personal 
property.  We  have  found  nothing  in  the  cases  cited  to  us, 
which  overthrows  the  rule  of  property,  affirmed  and  reaffirmed 
by  the  Supreme  Court. 

The  decree  of  the  court  below  is  reversed,  and  it  is  ordered 
that  the  record  be  remitted,  in  order  that  the  cause  be  pro- 
ceeded with  pursuant  to  the  views  hereinabove  expressed. 
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Ruffner  v.  Wolfe. 

Question  for  jury — 8ub7nission  contrary  to  plaintiff's  theory  and  proof. 

Where  the  issue  presented  by  the  plaintiff  was  that  the  note  sued  upon 
was  signed  by  defendant  personally,  it  was  error  to  submit  to  the  JU17  the 
question  whether  the  signature  was  put  upon  the  note  by  authority,  there 
being  no  sufficient  evidence  of  authority  and  it  being  in  contradiction  of 
the  plaintifTs  own  theory  and  proof  that  the  signature  was  genuine  and 
original. 

Argued  May  16,  1900.  Appeal,  No.  167,  April  T.,  1900,  by 
D.  E.  Wolfe,  in  the  suit  of  Peter  Ruffner,  for  use  of  Henry 
Miller,  against  D.  E.  Wolfe,  per  Beatty,  from  judgment  of  C.  P. 
Armstrong  Co.,  June  T.,  1887,  No.  228,  in  favor  of  plaintiff. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  J  J.     Reversed.     Opinion  by  W.  W.  Porter,  J. 

Assumpsit.    Before  Rayburx,  P.  J. 

It  appears  from  the  record  that  this  action  arose  on  a  judg- 
ment  note  signed  D.  E.  Wolfe,  per  Beatty,  which  had  been 
duly  entered  up  by  plaintiff.  Subsequently  the  judgment  was 
opened  and  defendant  let  into  a  defense. 

The  court  charged  the  jury  in  part  as  follows : 
[But  if  you  would  find  as  a  fact  that  this  signature  to  the 
note  in  suit  was  not  written  by  D.  E.  Wolfe,  but  you  would 
find  the  fact  that  he  was  present  at  the  time  that  this  note 
was  given  and  the  money  received,  and  authorized  the  borrow- 
ing of  the  money  and  authorized  the  signing  of  his  name  to 
this  note,  then  you  would  have  to  find  also  in  favor  of  the 
plaintiff.  But  if  you  would  find — if  Mr.  Wolfe  was  not  present 
at  all,  never  signed  this  note,  or  never  authorized  the  signing 
of  it,  why  then  it  would  be  your  duty  to  find  a  verdict  in  his 
favor.]  [3] 

Vei-dict  and  judgment  for  plaintiff  for  $202.50.  Defendant 
appealed. 

Error  assigned  among  others  was  (3)  to  a  poition  of  the 
judge's  charge,  reciting  same. 
Vol.  XIV— 33 
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Opinion  of  the  Court.         [U  Pa.  Superior  Ct. 

Orr  Buffingtoriy  for  appellant. — The  issue  in  the  case  was,  Did 
the  defendant  sign  the  note  in  suit  ?  Miller  testified  Wolfe  was 
present  and  signed  the  note.  Plaintiff  presented  a  so-called 
expert  to  pi-ove  that  the  signature  was  Wolfe's.  Mrs.  Aarons 
was  called  to  prove  that  Mr.  Wolfe  was  present,  signed  the 
note  and  got  the  money.  Mr.  Wolfe  denied  the  signature — 
the  issue  was  simply  signature  against  no  signature — and  yet 
the  charge  of  the  court  introduces  to  the  jury  an  unheard  of, 
unevidenced  and  unargued  question  of  delegated  authority  to 
some  unknown  person  to  put  Wolfe's  name  on  the  note.  Miller 
testified  Wolfe  signed  the  note ;  the  court  tells  the  juiy  that 
perhaps  Miller  has  not  told  the  truth  or  that  plaintiff's  expert 
may  be  mistaken  and  that  although  they  may  thus  find  all  of 
plaintiff's  testimony  to  be  untrue,  yet  upon  the  hazy  idea  of 
authorization — or  delegated  authority — ^the  defendant  may  be 
forced  to  pay  the  unknown's  debt  and  be  given  the  reputation 
of  a  criminal. 

M.  F.  Leasoriy  for  appellee. — This  case  involved  one  question 
of  fact  and  that  was  the  execution  of  the  note  in  suit.  Who 
was  it  signed  the  name  D.  E.  Wolfe,  per  Beatty,  and  by  whose 
authority  was  it  done  ?  This  question  was  fairly  submitted  to 
the  jury  by  the  court  below  and  the  verdict  decided  the  ques- 
tion upon  the  evidence. 

It  is  complained  that  the  suggestion  in  the  charge  that  Mr. 
Wolfe  would  be  responsible  on  the  note,  if  he  there,  in  tiie 
presence  of  Miller  and  at  the  time  of  the  execution  of  the  note, 
allowed  Beatty  to  sign  his  name  for  him.  If  he  did  so,  it  was 
an  imposition  upon  Henry  Miller,  whose  credit,  apparently, 
procured  the  loan,  and  upon  Ruffner.  Miller  testified  that 
Wolfe  signed  the  note,  he  saw  him  at  the  table  and  saw  him 
writing.  Having  determined  on  his  part  in  the  transaction, 
to  wit :  that  he  would  lend  his  credit  to  his  friends,  Wolfe  and 
Beatty,  he  took  little  interest  in  the  transaction  further  than 
to  see  that  the  note  was  for  $100. 

Opinion  by  William  W.  Pobteb,  J.,  July  26, 1900 : 
The  issue  tried  in  this  case  was  not  whether  the  name  of 
D.  E.  Wolfe  was  put  upon  the  note  by  another  by  authority,  but 
whether  Wolfe  himself  signed  it.    It  seems  to  have  been  signed 
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"  D.  E.  Wolfe,  per  Beatty."  At  first  glance  it  would  appear 
that  the  signature  did  not  purport  to  be  the  original  signscture 
of  Wolfe.  The  direct  testimony  submitted  on  behalf  of  the 
plaintiff  was,  however,  that  the  signature  was  in  fact  Wolfe's 
own.  The  testimony  for  the  defendant  was  that  he  did  not 
sign  the  paper;  that  he  did  not  procure  the  loan ;  and  that  the 
signature  was  not  his.  There  was  some  evidence  that  the  de- 
fendant, Wolfe,  had  been  the  owner  of  a  store,  of  which  he 
permitted  Beatty,  his  father-in-law,  to  take  charge.  This  did 
not  tend  to  support  the  issue  presented  by  the  plaintiff,  that 
the  signature  was  Wolfe's,  but  mther  was  it  in  contradiction,  if 
it  be  regarded  as  evidence  of  authority  given  to  another  to  sign 
the  name  to  the  note.  Under  these  circumstances,  we  are  of 
opinion  that  the  learned  judge  erred  in  permitting  the  jury  to 
determine  whether  the  signature  was  put  upon  the  note  by 
authority.  There  was  no  sufficient  evidence  of  authority.  It 
was  in  contradiction  of  the  plaintiff's  own  theory  and  proof 
that  the  signature  was  original  and  genuine.  The  case  must, 
therefore,  be  retried.  The  issue  submitted  to  the  jury  must  be 
limited  to  that  presented  by  the  evidence  adduced.  We  sus- 
tain the  third  assignment  of  error  without  further  discussion  of 
the  remaining  assignments,  the  substance  of  most  of  which  is 
not  likely  to  appear  upon  a  second  trial,  in  which  a  more  ade- 
quate and  accurate  statement  of  the  issue  and  proofis  will  doubt- 
less be  submitted  to  the  jury,  as  herein  indicated. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 


Reynolds  v.  Fidelis  Lodge. 

Beneficial  association^ Beneficial  member  -  Failure  to  pay  death  assess- 
merUs — Notice — Forfeiture . 

The  failure  to  pay  funeral  assessments  cannot  be  made  the  basis  of  a 
forfeiture  in  the  absence  of  notice  brought  home  to  the  member,  and  pay- 
ment by  him  of  a  sum  in  excess  of  liabilities  will  be  credited  to  his  dues 
and  not  to  death  assessments  of  which  he  had  no  notice. 

Argued  May  16, 1900.  Appeal,  No.  171,  April  T.,  1900,  by 
defendants,  in  suit  of  Elizabeth  Reynolds  against  Fidelis  Lodge, 
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Statement  of  Facts— Decree.     [U  Pa.  Superior  Ct. 

No.  460,  Knights  of  Pythias  et  al.,  from  decree  of  C.  P.  Law- 
rence Co.,  Dec.  T.,  1898,  No.  2,  dismissing  bill  in  equity.  Be- 
fore Rice,  P.  J.,  Beaveb,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.    AflBrmed.    Opinion  by  W.  W.  Porter,  J. 

Hearing  on  bill  and  answer.     Before  Wallace,  P.  J. 

Material  facts  appear  in  the  opinion  of  the  coui-t. 

The  court  below  entered  the  following  decree : 

[Now,  March  5,  1900,  this  cause  came  to  be  heard  at  this 
term  and  was  argued  by  counsel,  and  thereupon,  upon  considera- 
tion thereof,  it  is  ordered,  adjudged  and  decreed  as  follows,  viz : 
That  Alphonso  W.**  Reynolds,  deceased,  was  at  the  time  of  his 
death,  on  April  14, 1898,  a  member  in  good  standing  of  FidelLs 
Lodge,  No.  460,  Knights  of  Pythias,  the  defendant  lodge;  Eliz- 
abeth Reynolds,  his  widow,  the  plaintiff,  is  entitled  to  receive 
from  the  defendant  lodge  the  balance  of  funeral  benefits  paya- 
ble on  the  death  of  her  said  husband,  viz :  $30.00  remaining 
unpaid  ;  and  also  the  sum  of  $2.00  for  each  member  of  the  de- 
fendant lodge  on  April  14,  1898,  as  the  death  benefit  payable 
on  the  death  of  her  husband.  And  William  Llewellyn,  chan- 
cellor commander  of  said  lodge,  or  his  successor  in  office,  is 
directed  to  draw  from  the  funds  of  the  defendant  lodge  $30.00, 
balance  of  the  funeml  benefits  as  required  by  the  constitution 
and  by-laws  of  the  lodge  in  case  of  the  death  of  a  member  in 
good  standing,  and  pay  the  same  to  the  plaintiff  within  twenty 
days ;  and  Edward  Davis,  master  of  finance  of  said  lodge,  or 
his  successor  in  office,  is  dii'ected  to  immediately  charge  the 
sum  of  $2.00  to  the  account  of  each  member  of  the  defendant 
lodge,  who  was  a  member  on  April  14,  1898,  as  assessment  for 
the  death  benefit  payable  on  the  death  of  the  plaintiff's  hus- 
band, and,  at  the  same  time,  give  written  or  printed  notice  to 
each  member  of  such  assessment  and  that  they  will  be  required 
to  pay  the  same  within  thirty  days  from  receipt  of  such  notice, 
and,  within  ten  days  after  the  expiration  of  said  period  of 
thirty  days,  to  pay  over  to  the  plaintiff  the  whole  amount  of 
money  received  by  him  upon  said  assessments  and  render  there- 
with a  statement  showing  the  names  of  the  members  so  assessed 
and  notified  and  the  names  of  those  members  then  in  default 
upon  said  assessment  under  the  provisions  of  the  constitution 
and  by-laws  of  said  lodge  in  respect  to  such  assessments.     And 
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it  is  further  ordered,  adjudged  and  decreed  that  the  costs  in 
this  case  be  paid  by  the  chancellor  commander  of  the  defend- 
ant lodge  out  of  the  funds  of  the  lodge  and  the  chancellor  com- 
mander, master  of  finance  and  other  ofiBcers  of  said  lodge  are 
directed  to  perform  all  duties  required  of  them  in  obedience  to 
this  decree  and  to  enforce  the  provisions  of  the  constitution, 
grand  statutes,  and  by-laws  of  said  lodge  by  imposing  penalties 
and  otherwise  as  therein  directed  and  required  in  the  case  of 
assessments  to  pay  a  death  benefit  upon  the  death  of  a  member 
in  good  standing,  and  the  master  of  finance  is  directed  to  pay  to 
the  plaintiff  on  or  before  July  16,  1900,  any  money  received 
upon  said  assessments  after  the  payment  heretofore  required 
to  be  made  of  money  received  on  such  assessments  and,  at  the 
same  time,  render  a  statement  showing  the  names  of  the  mem- 
bers paying  the  money  then  turned  over  and  the  names  of  those 
who  have  not  paid,  if  any,  and  what  penalty  or  penalties  have 
been  imposed  for  nonpayment.]  [7]     Defendant  appealed. 

Error  assigned  among  others  was  (7)  entering  decree,  recit- 
ing same. 

J.  Norman  Martin^  for  appellants. 

C.  H,  Akens^  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  July  26, 1900 : 
Alphonso  W.  Reynolds  became  sick  April  1,  and  died  April  14, 
1898.  This  proceeding  was  brought  to  compel  the  payment 
of  benefits  accrued  to  the  widow  by  reason  of  her  husband's 
membership  in  the  defendant  organization.  She  was  paid  by 
them  the  sum  of  $20.00,  the  minimum  funeral  benefit.  She 
claims  that  she  was  entitled  to  the  maximum  funeral  benefit 
of  f  50.00  and  to  the  amount  of  an  assessment  of  J2.00  per  cap- 
ita, to  be  imposed  upon  the  members  at  the  time  of  her  hus- 
band's death. 

The  constitution  of  tlie  order  contemplates  the  payment  of 
weekly  dues  and  of  such  nurse  and  funeral  assessments  and 
fines  as  may  be  prescribed  by  the  by-laws,  and  that  such  nurse 
and  funeral  assessments  and  fines  shall  be  classed  as  dues  at 
the  last  meeting  in  March,  June,  September  and  December. 
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Opinion  of  the  Court.  [14  Pa.  Superior  Ct* 

The  section  concludes :  ^'  The  member  shall  be  in  arrears  and 
subject  to  all  penalties  thereof,  when  he  owes  the  lodge  an 
amount  equal  to  thirteen  times  the  said  weekly  payments; 
nurse  and  funeral  assessments  and  fines  not  to  be  included  in 
the  amount  so  owing  until  classed  as  dues  at  the  time  as  above 
provided."  The  by-laws  of  the  lodge  provide  that  the  dues 
shall  be  ten  cents  per  week,  and,  ^^  on  the  death  of  each  mem- 
ber, who  is  entitled  to  funeral  benefits  under  the  constitution 
of  the  lodge,  the  sum  of  12.00  within  thirty  days  from  the  date 
of  the  death  of  each  brother  so  entitled  thereto."  The  by-laws 
further  provide  that,  **  On  the  death  of  a  beneficial  member,  it 
shall  be  the  duty  of  the  chancellor  commander  to  draw  from 
the  funds  in  the  hands  of  the  master  of  the  exchequer  for 
the  payment  of  funeral  benefits,  as  follows :  If  the  deceased 
brother  has  been  a  member  of  this  lodge  for  six  months  or  un- 
der, the  sum  of  twenty  dollars;  if  the  deceased  brother  has 
been  a  member  of  this  lodge  for  over  six  months  and  less  than 
two  years,  the  sum  of  thirty-five  dollars ;  if  the  deceased  brother 
has  been  a  member  for  over  two  years  at  the  time  of  his  death, 
the  sum  of  fifty  dollars." 

It  will  be  seen  that  the  constitution  provides  for  nurse  and 
funeral  assessments  and  fines.  The  by-laws,  in  addition,  pro- 
vide for  death  benefits  arising  from  the  assessment  of  $2.00  per 
member.  Death  benefits  are  thus  paid  by  special  assessment; 
funeral  benefits  out  of  the  general  funds.  The  former  are  not 
within  the  provision  of  the  constitution  converting  funeral  as- 
sessments into  dues  at  the  end  of  the  quarter.  The  by-laws 
contain  no  provision  by  which  assessments  for  death  benefits 
are  convertible  into  dues  at  any  time.  The  defense  is  that  the 
plaintiff  is  entitled  neither  to  the  maximum  funeral  benefit  nor 
to  the  death  benefits,  because  her  husband  is  alleged  to  have 
been  in  arrear  when  he  became  sick  more  than  "an  amount 
equal  to  thirteen  times  "  the  weekly  payment.  But  the  assess- 
ment of  $2.00  on  the  death  of  a  member  on  January  13, 1898, 
forms  part  of  the  arrearage.  By  including  this  deatb  assess- 
ment item  in  the  general  amount  and  by  regarding  it  as  con- 
verted into  dues  under  the  constitutional  provision  of  the  order, 
the  plaintiff's  husband  is  brought  into  debt  to  the  association, 
on  the  first  day  of  his  sickness,  to  an  amount  exceeding  thir- 
teen weeks  dues.     If  this  item  be  stricken  from  the  account  of 
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the  dues,  he  was  not  so  in  arrears  at  the  time  of  his  sickness. 
We  need  not  go  into  figures  in  detail.  We  are  of  opinion  that 
tiie  charge  on  Januaiy  13, 1898,  for  a  death  assessment  of  ^2.00 
Was  not  a  funeral  benefit  which  could  be  classed  as  dues  for 
the  quarter  of  the  year  ending  the  latter  part  of  March,  so  as 
to  produce  a  forfeiture  of  beneficial  interest.  Eliminating  then, 
the  item  from  the  account,  it  leaves  the  member  in  arrear  less 
than  an  amount  equal  to  thirteen  times  the  weekly  dues  at  the 
time  he  was  takeb  sick,  and  by  the  payment  made  and  accepted 
during  his  sickness  he  was  more  than  paid  up  on  the  dues  ac- 
count. 

There  is  another  ground  for  the  exclusion  of  the  item  for  the 
death  assessment.  It  is  pi*ovided  that  when  the  death  assess- 
ment of  12.00  is  charged  to  the  account  of  a  member,  the  offi- 
cer of  the  lodge  "  shall  at  the  same  time  give  written  or  printed 
notice  to  each  member  of  the  lodge  of  such  assessment  and  that 
they  will  be  required  to  pay  the  same  within  thirty  days  from 
the  date  of  such  notice."  There  is  no  evidence  in  the  case 
showing  that  notice  of  the  January  death  assessment,  charged 
to  Reynold's  account,  was  ever  given  to  him.  Such  assessments, 
as  we  have  heretofore  said,  stand  on  a  somewhat  differeut  foot- 
ing from  dues.  The  failure  to  pay  funeral  assessments  cannot 
be  made  the  basis  of  a  forfeiture  in  the  absence  of  notice  brought 
home  to  the  member,  and  payment  by  him  ot  a  sum  of  money 
in  excess  of  liabilities  will  be  credited  to  his  dues  and  not  to 
death  assessments,  of  which  he  had  no  notice :  Stidle  v.  Twin 
City  Council,  8  Pa.  Superior  Ct.  178 ;  Crumpton  v.  Pittsburg 
Council,  1  Pa.  Superior  Ct.  613.  For  the  two  reasons  thus 
stated,  the  item  of  death  assessment  of  January  13,  1898  can- 
not be  utilized  to  put  the  member  in  default  for  dues,  and  thus 
forfeit  his  rights. 

We  are  of  opinion  that  no  error  was  committed  by  the  court 
below  and  the  decree  entered  is,  therefore,  affirmed. 
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Hull  V.  Hull. 

Divorce^Review  by  appellate  court. 

A  pi'oceeding  in  divorce  is  subjected  in  the  appellate  court  to  scrutiny 
from  beginning  to  end.  Particularly  is  this  directed  to  the  testimony,  in 
order  that  the  merit  or  demerit  of  the  application  may  on  the  whole  be  de- 
termined. 

Divorce— Desertion^Evidence—Facts  not  inferences  must  be  proved. 

It  is  not  enough  to  allege  a  wilful  and  malicious  deseition.  The  libel- 
lant  must,  in  order  to  be  entitled  to  a  divorce,  exhibit  facts  from  which 
the  court  may  legally  infer  the  breach  of  obligation.  He  cannot  withhold 
facts  and  prove  the  inference. 

Desertion  is  an  actual  abandonment  of  mutual  cohabitation  with  intent  to 
desert. 

A  divoi*ce  will  not  be  decreed  where  the  evidence  establishes  a  separa- 
tion which  is  not  wilful  and  malicious  desertion. 

Argued  May  21, 1900.  Appeal,  No.  30,  AprU  T.,  1900,  by 
respondent,  in  suit  of  Eajston  Hull  against  Daisy  HuU,  from 
judgment  of  C.  P.  Crawford  Co.,  May  T.,  1898,  No.  56,  grant- 
ing divorce  a.  v.  m.  Before  Rice,  P.  J.,  Beaver,  Oblady, 
W.  W.  Porter  and  W.  D.  Porter,  J  J.  Reversed.  Opinion 
by  W.  W.  Porter,  J. 

Libel  in  divorce.     Before  Thomas,  P.  J. 

It  appears  from  the  evidence  that  Easton  C.  Hull  was  mar- 
ried to  Daisy  Cooley,  July  4, 1894,  at  Covington,  Kentucky,  by 
Judge  Shine.  The  couple  lived  together  about  two  years  after 
their  marriage,  most  of  the  time  at  his  father's  house  at  More- 
field,  Ohio.  About  the  close  of  the  second  year  they  moved  to 
New  Moi-efield,  Ohio,  where  they  went  to  housekeeping  in  a 
house  owned  by  Mrs.  Cooley,  the  mother  of  Mrs.  Hull.  While 
living  there  the  wife  apparently  was  confined,  but  the  evidence 
does  not  disclose  whether  or  not  a  child  was  bom  or  is  now  liv- 
ing. 

The  husband  does  not  seem  to  have  provided  for  his  wife  in 
any  manner.  She  taught  school  for  nine  months  the  first  year 
of  their  married  life,  driving  two  and  one  half  miles  or  more 
to  school.  They  seem  to  have  separated  while  living  in  Mrs. 
Cooley's  house,  he  going  to  Pennsylvania  while  she  went  to 
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Nashville,  Tenn.,  sought  and  obtained  employment,  but  came 
back  to  Morefield,  Ohio,  again  in  1896,  where  she  remained  a 
short  time  and  then  returned  to  Nashville  and  her  employment. 
The  court  below  entered  a  decree  of  divorce.  Respondent 
appealed. 

Error  asngned  among  others  was  (1)  in  entering  decree  of 
divorce  from  the  bonds  of  matrimony. 

Otto  KoJdei\  with  him  John  L.  Zimmerman^  for  appellant. — 
Though  the  language  of  the  statute  were  adopted  verbatim, 
specific  acts  should  be  alleged  and  set  forth  in  the  complaint : 
Gordon  v.  Gordon,  48  Pa.  226 ;  Jones  v.  Jones,  66  Pa.  494 ; 
Harris's  Appeal,  2  W.  N.  C.  331 ;  Miles  v.  Miles,  76  Pa.  357 ; 
May  V.  May,  62  Pa.  206. 

Thomas  Boddy^  with  him  John  J.  Henderson^  for  appellee. — 
The  Act  of  April  26, 1850,  P.  L.  590,  provides  that  "  it  shaU  be 
lawful  for  the  several  courts  to  entertain  jurisdiction  of  all 
cases  of  divorce  from  the  bonds  of  matrimony  for  the  causes  of 
desertion  as  aforesaid,  or  adultery,  notwithstanding  the  parties 
were  at  the  time  of  the  occurrence  of  said  causes,  domiciled  in 
any  other  state ;  provided  that  no  such  divorce  shall  be  granted 
unless  the  applicant  therefor  shall  be  a  citizen  of  this  common- 
wealth, or  shall  have  resided  therein  for  the  term  of  one  year, 
as  provided  for  by  existing  laws." 

By  this  act  the  courts  of  this  state  were  given  jurisdiction  of 
actions  of  divorce  for  desertion  where  the  cause  of  action  oc- 
curred in  another  state. 

It  was  held,  it  is  true,  in  Bishop  v.  Bishop,  30  Pa.  412,  that 
tins  act  did  not  apply  to  cases  arising  in  foreign  countries,  but 
its  effect  as  applying  to  the  several  states  of  the  Union  has 
never  been  questioned. 

In  the  cases  relied  on  by  the  appellant,  Colvin  v.  Reed,  55 
Pa.  375,  and  Reel  v.  Elder,  62  Pa.  308,  the  doctrine  is  supported 
that  where  the  injured  party  and  the  wrongdoer  leave  the 
state  of  their  common  domicil,  the  courts  of  the  state  in  which 
the  injured  party  acquires  a  domicil  have  jurisdiction. 

Opinion  by  William  W.  Pobtbb,  J.,  July  26, 1900  : 
This  application  for  divorce  is  apparently  based  on  the  two 
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grounds  of  cruelty  and  desertion.  The  first  is  ill  pleaded  and 
not  proven.  The  second  seems  to  be  that  upon  which  the  de- 
cree is  founded.  The  parties  were  married  in  Kentucky,  July  4, 
1894.  They  lived  -together  for  about  two  years  in  Morefield, 
Ohio.  In  July,  1896,  the  libellant  left  his  wife  in  Morefield 
and  went  to  Meadeville,  Pennsylvania.  She  went  later,  in  the 
same  summer,  to  Nashville  or  Knoxville,  Tennessee.  The  libel- 
lant says,  in  his  exceedingly  meager  printed  testimony:  "I 
have  neither  seen  nor  heard  anything  of  my  wife  since  I  left 
Morefield  in  July,  1896."  He  is  asked :  "  Have  you  any  knowl- 
edge of  the  cause  of  the  separation  of  the  parties ;  if  so,  state 
the  same  and  how  do  you  know  it."  His  reply  is:  *'Her  re- 
fusal to  come  to  Meadeville  to  live  with  me.  I  know  it  be- 
cause she  told  me  so."  This  is  substantially  the  whole  of  his 
printed  testimony,  save  the  date  and  place  of  marriage;  the 
denial  of  collusion  in  the  proceeding;  and  a  statement  of  the 
wife's  reputed  residence  in  Tennessee.  The  mother  of  the  libel- 
lant testifies  that  she  heard  the  wife  declare  that  she  would 
not  leave  her  mother's  home.  The  witness  is  asked :  **  Do  you 
know  of  her  refusal  to  go  to  Pennsylvania  with  her  husband  ? 
A.  "  Well,  I  have  heard  her  say  she  would  not  go  to  any  place 
away  from  her  people."  The  same  witness  adds,  in  a  later 
part  of  her  testimony,  that  she  heard  the  respondent  say  that 
she  would  not  live  with  her  husband  again. 

A  proceeding  for  divorce  is  subjected  in  the  appellate  court 
to  scrutiny  from  beginning  to  end.  Particularly  is  this  di- 
rected to  the  testimony,  in  order  that  the  merit  or  demerit  of 
the  application  may  on  the  whole  be  determined.  It  is  a  duty 
which  the  Supreme  Court  have  held  to  be  upon  them.  It  is  no 
less  a  duty  upon  this  court:  Mendenhall  v.  Mendenhall,  12  Pa. 
Superior  Ct.  290.  The  libellant  left  his  wife  and  came  into 
Pennsylvania.  There  is  some  evidence  of  unkindly  relation 
between  the  parties,  upon  which  it  is  possible  an  inference 
might  be  founded  that  the  husband  did  not  intend  to  return 
to  his  wife  or  to  take  her  with  him.  There  is  no  direct  evi- 
dence that  any  invitation  was  given  to  accompany  him,  or  that 
he  prepared  a  home  for  her  in  Pennsylvania.  The  respondent, 
after  the  departure  of  her  husband,  left  Morefield  and  went 
into  another  state,  where  she  attempted  to  support  herself. 
There  was  indubitably  a  separation  of  the  parties,  but  it  has 
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been  held,  over  and  over  again,  that  a  separation  is  not  a  wil- 
ful and  malicious  desertion.  Desertion  is  an  actual  abandon- 
ment of  matrimonial  cohabitation  with  intent  to  desei-t,  wil- 
fully and  maliciously  persisted  in  without  cause  for  two  years: 
Middleton  v.  Middleton,  187  Pa.  612;  Ingersoll  v.  Ingersoll, 
49  Pa.  249.  It  is  not  enough  to  allege  a  wilful  and  malicious 
desertion.  The  libellant  must,  in  order  to  be  entitled  to  a 
divorce,  exhibit  facts  from  which  the  court  may  legally  infer 
the  breach  of  obligation.  "He  cannot  withhold  the  facts  and 
prove  the  inference :"  Bishop  v.  Bishop,  30  Pa.  412.  There 
is  nothing  in  the  testimony  furnished  by  the  paper-books  show- 
ing a  wilful  and  malicious  desertion  of  the  husband  by  the 
wife.  This  defect  in  the  proof  erects  an  insurmountable  bar- 
rier to  the  entry  of  a  decree  for  the  libellant.  It  is  not  neces- 
sary for  us  to  project  our  investigation  beyond  it. 

The  decree  of  the  court  below  is  set  aside  and  the  costs  are 
directed  to  be  paid  by  the  appellee. 


Geiger's  Estate. 

Judgment  nole—Presumplion  of  payment — Question  and  quality  of  neces- 
sary rebutting  proof 

After  twenty  years  the  presumption  of  payment  of  an  obligation  under 
sea],  strengthens  with  each  succeeding  year  and  after  thirty  years  the  pre- 
sumption ought  not  to  be  overcome  by  anything  but  clear  proof. 

Liability  upon  a  judgment  note  will  not  be  enforced  after  thirty-one  years 
against  an  estate  of  a  decedent  maker,  where  the  evidence  is  elusive,  in- 
definite and  onconvincing. 

Argued  May  14,  1900.  Appeal,  No.  76,  April  T.,  1900,  by 
Max  Geiger  et  al.,  claimants,  against  the  estate  of  Charles  Gei- 
ger,  deceased,  from  decree  of  O.  C.  Beaver  Co.,  June  T.,  1899, 
No.  13,  dismissing  exceptions  to  auditor's  report  in  distribu- 
tion. Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter 
and  W.  D.  Poetee,  J  J.  Reversed.  Opinion  by  W.  W.  PoR- 
TER,  J. 

Exceptions  to  auditor's  report.    Before  Wilson,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
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The  auditor  awarded  distribution  to  Mrs.  Rachel  Leutz  in  a 
note  amounting  to  $754.09,  thirty-two  years  from  the  making 
and  thirty-one  years  from  the  date  of  payment.  Exceptions 
to  the  auditor's  report  were  dismissed  by  the  court  below  and 
Max  Geiger  et  al.,  appealed. 

Error  assiffned  was  in  awarding  the  sum  of  ♦764.09  to  Rachel 
Leutz,  executrix. 

A.  P.  Marshall^  with  him  Charles  R.  Eckert^  for  appellants. 
— ITie  evidence  to  rebut  the  presumption  of  payment  after 
twenty  years  must  be  satisfactory  and  convincing,  especially 
when  the  suit  is  not  brought  until  after  the  death  of  the  debtor : 
Gregory  v.  Com.,  121  Pa.  611 ;  Kline  v.  Kline,  20  Pa.  503. 

The  testimony  must  be  of  a  satisfactory  and  convincing  char- 
acter: Peters's  Appeal,  106  Pa.  340;  Sellers  v.  Holman,  20  Pa. 
321. 

Testimony  showing  the  solvency  of  the  estate  sought  to  be 
charged  and  that  no  demand  for  payment  was  made  upon  it 
for  over  twenty  years  is  such  evidence  as  tends  to  support  the 
presumption  of  payment:  Van  Loon  v.  Smith,  103  Pa.  238. 

Claims  against  a  dead  man's  estate  which  might  have  been 
made  against  himself  while  living  are  always  subject  to  just 
suspicion  :  Mueller's  Estate,  159  Pa.  590. 

This  legal  presumption  of  payment  is  looked  upon  as  so 
strong  in  some  states  as  to  give  it  the  effect  of  a  statute  of  lim- 
itations :  Dickson  v.  Gourdin,  26  S.  C.  391 ;  Roberts  v.  Smith, 
21  S.  C.  455. 

David  K,  Cooper^  with  him  Robert  Ritchie^  for  appellee. — 
An  auditor's  findings  of  fact,  when  approved  by  the  court  to 
which  his  report  is  made,  is  entitled  to  the  same  consideration 
by  the  Supreme  Court  as  the  verdict  of  a  jury  and  will  not  be 
reveraed  except  for  palpable  error :  Lowry's  Est.,  6  Pa.  Supe- 
rior Ct.  143. 

The  auditor  and  the  court  below  found  as  a  fact  that  there 
were  payments  an  account  of  interest  paid  on  the  note  in  ques- 
tion within  the  past  four  or  five  years.  Unless  there  was  pal- 
pable error  in  this  finding  of  fact,  the  presumption  of  payment 
is  certainly  rebutted. 
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The  presumption  of  payment  in  this  case  is  rebutted  and  the 
delay  in  payment  accounted  for  by  the  relationship  of  the  parties, 
Peter  Leutz  was  a  brother-in-law  of  Charles  Geiger,  There  is 
nothing  unusual  in  the  lax  enforcement  of  payment  of  principal 
and  interest  between  persons  thus  related :  Runner's  Appeal, 
121  Pa.  649. 

The  inability  of  Charles  Geiger  to  pay  his  debts,  together 
with  the  near  relationship,  is  another  strong  circumstance  to 
rebut  the  presumption  of  payment.  The  deceased's  real  es- 
tate was  sold  for  the  payment  of  debts,  under  a  decree  of  the 
orphans'  court. 

The  estate  of  Charles  Geiger  pays  only  about  fifty-three  per 
cent  of  the  claims  which  are  not  preferred.  A  number  of  claims 
of  long  standing  were  presented  to  the  auditor. 

These  claims  and  circumstances  show  the  inability  of  Charles 
Geiger  to  pay  his  debts,  and  that  he  did  not  pay  promptly : 
Van  Loon  v.  Smith,  103  Pa.  288. 

Opinion  by  William  W.  Pobtbb,  J.,  July  26, 1900 : 
The  judgment  note  given  by  the  decedent,  upon  which  award 
was  made  to  the  estate  of  Peter  Leutz,  was  for  $600,  dated 
January  1, 1867,  at  one  year.  It  was  presented  for  payment 
at  an  audit  of  the  account  of  the  administrator  of  the  estate  of 
the  decedent,  February  8, 1899,  thirty-two  years  from  the  mak- 
ing and  thirty-one  years  from  the  date  of  payment. 

The  evidence  to  rebut  the  presumption  of  payment  after  this 
lapse  of  time  must  be  satisfactory  and  convincing,  particularly 
as  no  attempt  was  made  to  enforce  payment  until  after  the  death 
of  the  maker  of  the  obligation.  After  twenty  years  the  pi-e- 
sumption  of  payment  strengthens  with  each  succeeding  year. 
The  evidence  successfully  to  rebut  it  must,  with  each  succeed- 
ing year,  be  of  greater  strength,  of  greater  convincing  power: 
Gregory  v.  Commonwealth,  121  Pa.  611 ;  Porter  v.  Nelson, 
121  Pa.  628 ;  Breneman's  Appeal,  121  Pa.  641 ;  Sellers  v.  Hol- 
man,  20  Pa.  321.  In  Peters's  Appeal,  106  Pa.  340,  it  is  said 
that  after  thirty  years  the  presumption  "  ought  not  to  be  over- 
come by  anything  but  clear  proof."  The  auditor  holds  that, 
'*  it  does  not  follow,  however,  that  the  proof  must  be  as  clear, 
distinct  and  unequivocal  as  that  necessary  to  remove  the  bar 
of  the  statute  of  limitation,  as  will  be  seen  by  a  comparison  of 
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Runner's  Appeal,  121  Pa.  649,  with  Landis  v.  Roth,  109  Pa.  621. 
If  there  was  sufficient  proof  to  repel  the  presumption  of  pajrment 
in  the  case  first  above  cited,  there  certainly  was  sufficient  clear- 
ness of  proof  to  repel  the  presumption  of  payment  of  the  judg- 
ment note  given  by  Charles  Geiger  to  Peter  Leutz."  The  court 
below  upon  exceptions  finds :  "  The  said  note  was  not  paid,  but 
there  was  a  credit  allowed  of  $45.00  for  account  of  interest, 
paid  within  the  last  four  or  five  years."  Giving  due  effect  to 
these  findings  by  the  auditor  and  by  the  court  below,  we  are  of 
opinion  that  error  has  been  committed.  The  note  is  over  thirty 
years  old.  It  was  payable  to  Peter  Leutz,  who  demanded  no 
payment  on  account  of  principal  or  interest  while  he  lived.  He 
died  about  1886.  The  present  claimant  (his  widow),  was  ap- 
pointed to  be  one  of  the  executors  of  his  will.  The  note  here 
in  question  was  not  inventoried  as  a  part  of  his  estate.  It  does 
not  appear  at  all  in  the  account  of  the  executors,  as  adjudicated 
by  the  orphans'  couii;.  The  Leutz  estate  was  insolvent.  The 
assets  were  sufficient  to  pay  about  thirty  per  cent  of  its  debts. 
The  nonproduction  of  the  note  is  inadequately  explained  by 
the  testimony  of  the  present  claimant.  That  testimony  was 
excluded  by  the  court  below  on  the  ground  of  interest.  As  no 
complaint  is  made  of  this  ruling,  her  testimony  is  to  be  dis- 
regarded, although  taken  as  a  whole  there  is  little  in  it  which 
makes  for  the  bona  fides  of  the  claim,  or  for  the  rebuttal  of  the 
legal  presumption  of  payment.  There  is  no  evidence  in  the 
cause  showing  any  demand  for  payment  made  upon  the  de- 
cedent in  his  life  time.  The  note  never  was  entered  of  record, 
although  the  decedent  was  the  owner  of  real  estate  at  the  time 
of  his  death  and  for  many  years  preceding.  The  testimony 
upon  which  the  rebuttal  of  the  presumption  of  payment  is  said 
to  be  founded  is,  (1)  that  the  decedent  and  Peter  Leutz  were 
brothers-in-law.  Leutz  died  insolvent  without  requiring  pay- 
ment from  Geiger.  The  need  for  money  thus  shown  detracts 
materially  from  the  force  of  the  argument  that  the  laxity  in  en- 
forcing payment  was  due  to  the  relationship  of  the  parties  by 
marriage.  (2)  It  is  said  that  Geiger  was  unable  to  pay  hk 
debts  in  full,  as  shown  by  the  settlement  of  his  estate,  and  that 
this  is  excusatoiy  of  the  delay  in  demanding  payment  of  Geiger. 
There  is  evidence  in  the  cause  indicating  that  Geiger  was  in- 
solvent, but  mere  insolvency  will  not  rebut  the  presumption  of 
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paj'^ment  of  a  specialty  arising  from  lapse  of  time:  Kline  v. 
Kline,  20  Pa.  603.  There  is  other  evidence  showing  that 
he  was  solvent.  It  is  testified  that  he  had  real  estate.  Some 
of  it  was  sold  after  his  decease.  The  holder  of  a  judgment 
note  might  postpone  enforcing  payment  for  a  time,  but  his  fail- 
ure at  least  to  secure  the  debt  by  entering  up  the  judgment 
note,  militates  strongly  against  the  continued  life  of  the  obli- 
gation during  many  years  of  inactive  retention  by  an  insolvent 
holder  and  to  a  time  subsequent  to  the  death  of  the  maker. 
(3)  The  only  basis  upon  which  the  court  below  puts  the  award 
is,  that  there  was  a  payment  "  of  $^5.00  for  account  of  interest 
paid  within  the  last  four  or  five  years."  The  testimony  on  be- 
half of  the  claimant  on  this  point  is  furnished  by  the  daughters 
of  Peter  Leutz,  deceased,  the  testimony  of  Elizabeth  Fath  be- 
ing too  indefinite  to  be  regarded  at  all.  These  daughters  were  all 
bom  after  the  note  was  given.  None  of  them  ever  saw  the  note. 
None  testifies  to  any  demand  made  for  its  payment.  Their 
testimony  is  to  indefinite  declarations  of  intended  payments  and 
to  three  small  payments  amounting  together  to  $45.00,  which 
were  said  to  have  been  made  on  account  of  interest.  In  view 
of  the  other  facts  in  the  case,  the  evidence  of  payments  on 
account  of  interest  is  not  convincing.  The  indirect  interest  of 
the  witnesses  ;  the  character  of  the  payments ;  the  size  of  the 
payments ;  the  late  day  at  which  they  commenced ;  the  long 
dormancy  of  the  claim;  its  awakening  when  payment  will  ben- 
efit the  claimant  and  presumably  not  the  creditors  of  her  hus- 
band's estate, — these  are  matters  which  must  weigh  heavily 
against  the  claim.  We  are  of  opinion  that  upon  all  the  testi- 
mony in  the  case,  the  claim  should  not  have  been  allowed. 

It  remains  only  to  consider  the  position  taken  by  the  learned 
auditor.  He  holds  this  case  to  be  stronger  in  its  facts  than 
those  upon  which  Runner's  Appeal,  121  Pa.  649,  was  decided. 
If  the  authority  to  which  he  pins  his  faith  discloses  facts  ma- 
terially stronger  than  those  before  us,  his  conclusion  must  fall. 
There,  the  notes  upon  which  claim  was  made  were  twenty-one 
years  and  eight  months  old  when  presented  at  the  audit.  Here, 
the  note  is  over  thirty  years  old.  There,  the  decedent  just  before 
his  death  sent  for  the  notes  and  explicitly  stated  that  he  desired 
to  "  fix  up  these  two  notes.  ...  He  said  he  would  pay,"  etc. 
Here,  there  is  but  a  remote  conditional  promise  alleged.    Here, 
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the  note  referred  to  does  not  seem  to  have  been  seen  or  identified 
by  any  of  the  witnesses,  nor  was  inspection  demanded  by  the  al- 
leged debtor.  The  payments  alleged  to  have  been  made  on  ac- 
count of  interest  are  in  amount  not  calculable  as  a  per  centum ; 
and  the  indefinite  conditional  promises  for  the  future  were  first 
made  long  after  the  presumption  of  payment  had  arisen  and  at  a 
time  when  the  intei'est  had  accumulated  to  an  amount  nearly 
double  the  face  of  the  original  obligation.  In  Runner's  Appeal, 
supra,  the  parties  were  brother  and  sister.  Here,  they  are  rela- 
tives by  marriage.  There,  no  concealment  of  the  notes  from 
creditors  of  the  holder  took  place.  Here,  the  party  now  claiming 
was  an  executrix,  who  failed  to  treat  or  disclose  the  note  as  a 
living  asset,  either  in  the  inventory  or  the  accounting  of  the 
estiite.  There,  the  evidence  is  dii'ect  and  persuasive.  Here, 
it  is  elusive,  indefinite  and  unconvincing.  The  differences  are 
many  and  broad. 

The  decree  is  reversed  and  the  record  is  remitted  to  the  end 
that  distribution  may  be  made  in  accordance  with  the  views 
herein  expressed. 


Bemis  v.  Insurance  Company. 

Evidence — Insurance— Provision  in  policy  touching  change  ofintertsi^ 
Inoperative  conveyance. 

Where  what  purports  to  be  an  absolute  conyeyauce  and  reconveyanoe 
is  proven  conclusively  to  be  in  fact  no  change  or  intended  change,  as  be- 
tween the  parties,  of  any  possession,  interest  or  title,  there  is  no  violation 
of  an  insurance  policy  or  a  clause  thereof  providing  that  said  policy  shall 
be  void  if  any  change,  other  than  by  death  of  an  insured,  take  place  in  the 
interest,  title  or  possession  of  the  subject  of  insurance,  whether  by  legal 
process  or  by  voluntary  act  of  the  party. 

Argued  May  22, 1900.  Appeal,  No.  166,  April  T.,  1900,  by 
defendant,  in  suit  of  £.  L.  Bemis,  against  the  Harborcreek 
Mutual  Fire  Insurance  Company,  of  Erie,  Pennsylvania,  from 
judgment  of  C.  P.  Erie  Co.,  Sept.  T.,  1897,  No.  68,  on  verdict  for 
plaintiff.  Before  Rice,  P.  J.,  Beavbb,  Orlady,  W.  W.  Por- 
ter and  W.  D.  Porter,  JJ.  Affirmed.  Opinion  by  W.  W. 
Porter,  J.    Rice,  P.  J.,  and  W.  D,  Porter,  J.,  dissent. 
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Assumpsit.    Before  Walling,  P.  J. 

It  appears  from  the  record  and  the  evidence  that  the  action 
was  brought  against  defendant,  a  mutual  insurance  company, 
to  recover  for  loss  on  a  dwelling  house  and  furniture. 

The  policy  was  of  the  form  known  as  the  "  Standard  Fire 
Insurance  Policy  of  the  States  of  New  York  and  Pennsylvania," 
prescribed  by  the  insurance  department,  and  contained  the  fol- 
lowing condition,  viz : 

"  This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon,  or  added  hereto,  shall  be  void  ....  if  any 
change,  other  than  by  the  death  of  an  insured,  take  place  in 
the  interest,  title,  or  possession,  of  the  subject  of  the  insurance 
(except  change  of  occupants,  without  increase  of  hazard), 
whether  by  legal  process,  or  judgment,  or  by  voluntary  act  of 
the  insured,  or  otherwise." 

On  September  16, 1896,  by  general  warranty  deed,  Edwin  L, 
Bemis,  the  plaintiff,  with  his  wife,  conveyed  the  insured  prem- 
ises to  John  Morse,  the  deed  being  recorded  in  the  office  of  the 
recorder  of  deeds,  in  and  for  the  county,  January  13,  1897,  in 
deed  book.  No.  120,  page  539.  The  consideration  named  in 
the  deed  was  $4,000. 

On  February  20, 1897,  by  deed  of  general  warranty,  recorded 
April  27, 1897,  in  deed  book.  No.  122,  page  144,  John  Morse 
and  wife  reconveyed  the  insured  premises  to  Edwin  L.  Bemis, 
the  plaintiff.     The  consideration  named  in  the  deed  was  $4,000. 

It  was  testified  that  no  consideration  passed  for  either  con- 
veyance. 

No  consent  or  agreement  of  the  company  to  either  convey- 
ance was  indorsed  upon  or  added  to  the  policy,  as  provided  in 
the  portion  of  the  policy  above  quoted.  Nor  did  the  company, 
or  any  of  its  officers  or  agents,  have  any  knowledge  or  notice 
of  either  conveyance  until  after  the  building  insured  was  de- 
stroyed by  fire. 

On  April  3, 1897,  the  building  insured  was  totally  destroyed 
by  fire,  with  a  portion  of  the  furniture  contained  in  it. 

There  having  been  no  change  in  the  interest,  title  or  posses- 
sion of  the  furniture  contained  in  the  building,  the  loss  on  it 
was  paid  June  1, 1897. 

The  company  refused  to  pay  the  loss  upon  the  building,  upon 
Vol.  XIV— 84 
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the  ground  that  the  conveyance  of  it  by  the  plaintiff  was  a  vio- 
lation of  the  condition  of  the  policy  quoted  above. 

No  other  objection  was  made  by  the  company. 

The  court  submitted  the  following  points : 

[That  the  conveyance  by  plaintiff  and  wife,  dated  Septem- 
ber 16, 1896,  to  John  Morse,  and  recorded  in  Erie  county  deed 
book.  No.  120,  p.  539,  was  a  violation  of  the  clause  in  the  policy, 
which  reads  as  follows :  "  This  entire  policy  unless  otherwise 
provided  by  agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  if  any  change,  other  than  by  the  death  of  an  insured,  take 
place  in  the  interest,  title,  or  possession  of  the  subject  of  in- 
surance (except  change  of  occupants  without  increase  of  haz- 
ard), whether  by  legal  process  or  judgment,  or  by  voluntary 
act  of  the  insured,  or  otherwise,"  and  therefore  rendered  the 
policy  void.  AyiMuer :  Under  the  evidence  in  this  case  I  de- 
cline to  affirm  that  point.]  [1] 

[The  subsequent  conveyance  by  John  Morse  and  wife  to  Ed- 
win L.  Bemis  dated  February  20, 1897,  and  recorded  April  27, 
1897,  twenty-four  days  after  the  loss  by  fire  occurred,  did  not  re- 
instate the  policy  which  had  been  made  void  by  the  deed  from  E. 
L.  Bemis  and  wife  to  John  Morse.  An9wer :  The  second  point 
assumes  that  the  deed  from  Bemis  to  Morse  rendered  void  the 
policy  of  insumnce.  For  that  reason,  under  tie  evidence  in 
this  case,  I  decline  to  affirm  it.]  [2] 

[Under  all  the  evidence  the  verdict  should  be  for  the  defend- 
ant.     An8wer :  The  third  point  is  declined.]  [8] 

The  court  charged  the  jury  in  part  as  follows : 
[Now,  in  view  of  these  authorities,  and  many  others,  some 
of  which  are  referred  to  in  the  case  above  recited,  of  Burkhart 
against  the  Insurance  Company,  it  seems  to  me  that  if  there 
was  simply  a  nominal  transfer,  Mr.  Bemis  all  of  the  time  re- 
maining the  sole  owner  of  the  property,  that  it  did  not  avoid 
the  policy.  If  you  are  satisfied  of  the  truth  of  the  evidence 
(which  is  not  contradicted),  you  should  find  a  verdict  for  the 
plaintiff,  for  the  amount  of  the  policy,  for  the  amount  of  the 
insurance  on  the  dwelling  house,  $1,000,  with  interest  from  the 
time  when  it  should  have  been  paid,  making  in  all,  at  this  date, 
the  amount  of  $1,154.40.]   [4] 

Verdict  and  judgment  for  plaintiff  for  $1,154.60.  Defend- 
ant appealed, 
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JErrors  asngned  were  (1-3)  in  answers  to  defendant's  points, 
reciting  points  and  answers.  (4)  To  a  portion  of  the  judge's 
charge,  reciting  same.     (5)  In  submitting  the  case  to  the  jury. 

Frank  Gunnison^  for  appellant. — The  learned  court  below 
attached  much  importance  to  the  decision  of  this  court  in  Burk- 
hart  V.  Insurance  Co.,  11  Pa.  Superior  Ct.  280,  and  treated  it 
as  conclusive  authority  in  this  case  for  granting  a  new  trial 
after  instructing  the  jury  to  find  for  the  defendant  on  the  first 
trial,  upon  being  referred  to  it. 

It  seems  to  me  that  the  learned  judge  extended  that  applica- 
tion of  that  authority  fai-  beyond  what  the  circumstances  of  the 
case  and  the  language  of  the  opinion  justified,  and  that,  so  far 
from  sustaining  his  decision,  it,  by  implication,  at  least,  is  an  au- 
thority sustaining  the  position  of  the  appellant :  Foote  v.  Ins. 
Co.,  119  Mass.  259.  See  also  Edmunds  v.  Ins.  Co.,  83  Mass.  311, 
Ins.  Co.  V.  Riker,  10  Mich.  279,  Baldwin  v.  Phoenix  Ins.  Co., 
60  N.  H.  164,  Baldwin  v.  Ins.  Co.,  60  N.  H.  422,  and  s.  c.  49 
Am.  Repr.  324. 

The  Supreme  Court  of  this  state  has  gone  further  than  the 
courts  of  some  of  the  states  in  declaring  policies  void  for  breach 
of  the  conditions  forbidding  alienation :  Finley  v.  Ins.  Co.,  30 
Pa.  311;  Buckley  v.  Garrett,  47  Pa.  204;  Ins.  Co.  v.  Hebard, 
95  Pa.  45 ;  Barnes  v.  Ins.  Co.,  61  Me.  110. 

The  case  of  Farmers'  and  Merchants'  Insurance  Company  v. 
Jensen,  56  Neb.  284 ;  44  L.  R.  A.  861,  is  one  in  which  the  facts 
were  similar  to  those  in  the  present  case. 

In  Mulville  v.  Adams,  19  Fed.  Repr.  887,  the  insured  prop- 
erty was  conveyed  by  the  insured  to  his  son,  and  reconveyed 
three  days  afterward,  and  before  the  fire,  to  the  insured.  It 
was  held  that  no  recovery  could  be  had  upon  the  policy. 

The  defendant  cannot  be  said  to  have  been  estopped  from 
making  its  defense.  The  payment  of  the  assessment  on 
March  25,  1897,  before  the  fire,  received  by  the  defendant  in 
ignorance  of  the  breach  of  the  condition  in  the  policy,  cannot 
be  held  to  constitute  an  estoppel.  It  had  none  of  the  elements 
of  estoppel.  And  even  if  received  with  knowledge  of  the  facts, 
the  company  was  not  bound  to  pay  it  back :  Ins.  Co.  v.  Keefer, 
9  Pa.  Superior  Ct.  186 ;  Davison  v.  Insurance  Co.,  189  Pa. 
132 ;  Ins.  Co.  v.  Underwood,  69  Mass.  210  j  Ins.  Co.  v.  Pros- 
see,  11  Iowa,  115. 
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Geo.  H.  SigffinSj  for  appellee. — If  any  doubt  exists  as  to  the 
meaning  of  the  terms  used  in  the  insurance  policy,  such  doubt 
should  be  resolved  in  favor  of  the  insured,  rather  than  in  the 
interest  of  the  underwriter :  Western  &  Atlantic  Pipe  Line  v. 
Insurance  Co.,  145  Pa.  346. 

The  deed  in  this  case  being  entirely  witliout  consideration, 
executed  and  delivered  under  a  verbal  agreement  to  i-econvey 
at  any  time,  was  without  any  force  or  effect  whatsoever,  and 
did  not  even  accomplish  what  the  parties  were  endeavoring  to 
do,  that  is,  cut  off  the  wife's  dower  in  the  real  estate  described 
in  the  deed:  1  Scribner  on  Dower,  401 ;  2  Scribner  on  Dower, 
318 ;  Boardman  v.  Dean,  34  Pa.  262. 

A  mere  nominal  transfer,  the  actual  interest  remaining,  is 
not  a  breach  of  the  condition :  13  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.),  241. 

Knowing  the  exact  facts  and  all  the  surrounding  circum- 
stances, the  defendant  retained  the  assessment  paid  by  the  plain- 
tiff, and  acknowledged  the  validity  of  the  policy  by  paying  the 
loss  on  personal  property,  and  in  so  doing  the  defendant  rati- 
fied and  approved  the  act  of  the  plaintiff :  Gibson  v.  R.  R.  Co., 
164  Pa.  142. 

Opinion  by  William  W.  Pobtbb,  J.,  July  26, 1900 : 
The  policy  upon  which  suit  is  brought  covered,  inter  alia, 
the  buildings  on  a  farm  and  certain  personal  property.  The 
buildings  and  part  of  the  personalty  were  destroyed  by  fire. 
The  loss  on  the  personal  property  was  paid  by  the  defendant 
Payment  for  the  loss  on  the  buildings  was  refused.  The  facts 
are,  that  on  September  16,  1896,  the  plaintiff  and  his  wife  ex- 
ecuted and  delivered  a  deed  of  the  faim  to  one  Morse,  a  brother- 
in-law  of  the  plaintiff.  The  making  of  the  deed  was  inspired 
by  some  domestic  trouble  of  the  plaintiff.  The  purpose  was 
to  bar  the  dower  of  his  wife.  After  a  time,  he  and  his  wife  be- 
coming reconciled,  Morse  executed  a  deed  conveying  the 
property  back  to  the  plaintiff,  on  February  20,  1897.  The  fire 
occurred  April  3, 1897. 

The  transaction,  above  described,  is  said  to  work  a  nullifica- 
tion of  the  contract  of  insurance  under  this  clause  of  the  policy : 
**  This  entire  policy,  unless  otherwise  provided  by  an  agree- 
ment indorsed  hereon,  or  added  hereto,  shall  be  void  if  any 
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change,  other  than  by  the  death  of  an  insured,  take  place  in  the 
interest,  title  or  possession  of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of  hazard),  whether  by 
legal  process  or  judgment,  or  by  voluntary  act  of  the  insured, 
or  otherwise.  *'  The  question  is,  was  the  conveyance  by  the 
insured  and  his  wife  to  Morse  a  change  of  **  interest,  title  or 
possession  of  the  subject  of  insurance  ?  " 

It  is  not  alleged  that  there  was  any  change  in  the  possession 
of  the  property  insured.  The  plaintiff  remained  in  occupancy 
until  the  time  of  the  fire.  It  is  ai-gued,  however,  that  the  trans- 
action between  the  plaintiff  and  Morse  was  a  change  in  the 
"  interest "  and  "  title"  of  the  insured. 

The  form  of  the  clause  under  discussion  has  been  the  result 
of  growth  and  development.  The  stipulation  has  ever  been, 
in  purpose,  a  prohibition  of  alienation  of  the  property  by  the 
insured  without  the  assent  of  the  insurer.  The  trend  of  the 
decisions  has  been  to  apply  the  clause,  in  its  earlier  forms,  to 
cases  of  absolute  alienation.  Partial  loss  of  ownership,  an  in- 
surable interest  remaining,  did  not  result  in  loss  of  insurance. 
More  recently  the  clause  has  been  expressed  as  in  the  policy 
before  us,  by  introducing  the  words,  "  change  of  "  interest  or 
title.  The  language  is  evidently  intended  to  widen  the  scope 
of  the  restriction.  Whether  it  be  broad  enough  to  cover  the 
present  case  is  to  be  determined. 

If  there  be  any  doubts  as  to  the  application  of  the  clause,  the 
doubts,  under  general  canons  of  construction,  are  to  be  re- 
solved in  favor  of  the  insured:  Pipe  Lines  v.  Insurance  Co., 
145  Pa.  346,  358.  Contracts  of  insurance  should  be  liberally 
construed  in  aid  of  the  indemnity  which  was  contemplated  by 
the  parties :  Machine  Co.  v.  Insurance  Co.,  173  Pa.  53.  Before 
proceeding  to  inquire  more  minutely  of  the  meaning  of  the 
words  *' interest"  and  "title,"  it  may  be  said  generally  that  they 
are  not  to  be  applied  in  too  technical  a  sense.  Authority  for 
this  statement  is  found  in  Yost  v.  Insurance  Co.,  179  Pa.  381. 
There,  the  policy  required  the  interest  of  the  assured  to  be 
"unconditional  and  sole  ownership."  The  Supreme  Court 
held  that  such  a  condition  must  be  understood,  not  in  a  techni- 
cal sense,  but  as  requiring  the  insured  to  be  the  "  actual  and 
substantial  owner. "  See  also  Chandler  v.  Insurance  Co.,  88 
Pa.  223,  and  Insurance  Co.  v.  Wilgus,  88  Pa.  107. 
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The  word  "  interest "  in  the  clause  before  us  may  refer  to 
the  relation  of  the  insured  to  the  thing  insured  as  distinguished 
from  the  ownership  by  the  former.  It  may  be  that  the  phrase 
covers  a  change  in  the  interest  of  the  holder  of  an  incumbrance. 
It  may  be  that  it  refers  to  an  insured  whose  *'  interest "  does 
not  extend  to  the  whole  property  insured ;  or  to  one  whose  "in- 
terest'* is  contingent,  remote  or  defeasible.  Regarding  the 
clause,  however,  as  including  a  change  in  any  interest  in  the  thing 
insured,  it  is  impossible  to  make  application  of  it  to  the  case  be- 
foi-e  us.  The  conveyance  by  the  insured  to  Morse  passed  no  in- 
terest to  the  latter.  All  of  the  interest,  which  was  absolute  own- 
ership, remained  in  the  insured.  The  property  was  as  much  his 
after,  as  it  was  before,  the  making  of  the  deed.  While  a  deed  in 
form,  it,  in  substance,  as  between  the  parties,  differed  in  nothing 
from  a  power  of  attorney  to  convey  upon  the  request  of  the 
grantor.  The  reconveyance  by  Morse  to  the  plaintiff  operated 
as  a  revocation  of  the  power.  It  certainly  passed  no  interest. 
There  was,  therefore,  no  change  of  interest  by  the  transaction 
within  a  fair  construction  of  the  language  of  the  clause. 

It  is  strongly  urged,  however,  that  ,there  was  a  change  of 
"  title."  There  undoubtedly  was  a  recorded  conveyance  by  the 
insured  to  Morse.  A  deed  to  an  innocent  purchaser  by  Morse 
would  have  estopped  any  claim  of  title  by  the  insured.  But 
the  rights  of  third  parties  are  not  for  determination  here.  They 
are  governed  by  principles  not  involved  in  this  discussion.  The 
grantee  had  power  to  convey  away  the  title  of  the  grantor. 
This,  if  done  in  violation  of  the  agreement  proven  in  the  case, 
would  have  been  an  act  of  fraud.  The  position  of  Morse  was,  as 
between  the  original  parties,  simply  that  of  a  vehicle  for  the  pas- 
sage of  title,  should  it  become  necessary  to  convey.  As  between 
the  two  parties  he  held  no  more  *'  title  "  than  if  he  had  been  given 
a  deed  signed  and  acknowledged  with  the  name  of  the  grantee 
omitted,  but  to  be  filled  in  and  delivered  in  accordance  with 
the  instructions  of  the  grantor.  If  it  be  said  that  Morse  had 
power  tomake  a  good  deed  to  a  stranger,  it  may  be  answered,  that 
the  grantor  of  a  power  loses  nothing  of  his  title  until  the  exe- 
cution of  the  power.  Here,  there  was  no  execution  of  the 
power,  but  a  surrender  of  it  before  the  loss  covered  by  the  in- 
surance in  dispute.  "  Title,"  by  the  old  definitions,  was  said 
to  be  the  means  whereby  a  man  holdeth  land.    It  means,  as 
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modem  attemptB  at  definition  have  shown,  much  more  than 
this.  We  need  here,  however,  no  technical  definition.  *'  Title," 
in  its  accepted  daily  untechnical  use,  means  "ownership." 
The  deed  held  by  Morse  was  not  **  title."  It  was  evidence  of 
title.  It  was  in  form  a  muniment  of  title.  But  between  the 
original  parties  it  conveyed  no  more  than  it  was  intended  to  con- 
vey, which  was  nothing.  Not  one  tittle  of  interest  passed ;  not 
one  vestige  of  actual  ownership  vested. 

It  will  have  been  seen  that  the  conveyance  by  the  insured  to 
Morse,  and  the  reconveyance  by  Morse  to  the  insured,  have 
been  regarded  only  in  their  intention  and  effect  as  between  the 
parties  themselves.  This  we  have  done  on  the  authority  of  Burk- 
hart  V.  Insurance  Co.,  11  Pa.  Superior  Ct.  280.  In  that  case 
the  language  of  the  clause  differed  from  the  one  now  before  us. 
The  effect  of  that  decision  was  to  hold  that,  notwithstanding 
the  provisions  of  the  act  of  1881  required  the  defeasance  ac- 
companying an  absolute  deed  to  be  in  writing,  it  was  possible 
for  the  insured  to  prove,  in  a  suit  against  the  insurance  com- 
pany on  a  subsequent  loss  by  fire,  that  the  transaction  was  but 
a  pledge  of  the  land  for  debt,  and,  therefore,  not  an  alienation. 
Here  what  purports  to  be  an  absolute  conveyance  and  recon- 
veyance, is  proven  conclusively  to  be  in  fact  no  change  or  in- 
tended change,  as  between  the  parties,  of  any  possession,  interest 
or  title. 

If  it  be  said  that  the  first  deed  was  a  conveyance  in  trust  and 
that  the  trust,  not  being  in  writing,  the  deed  was  absolute,  we 
have  but  to  refer  to  Burkhart  v.  Insurance  Co.,  supra,  again, 
wherein  Judge  Bbbbbr  uses  this  language,  which  he  justifies  by 
citation :  "  The  language  of  the  act  of  June  8, 1881,  is  no  more 
general  than  is  that  of  the  statute  of  frauds  and  perjuries  of 
March  21,  1772, 1  Sm.  L.  389,  sec.  1,  nor  than  that  of  the  Act 
of  April  22,  1866,  P.  L.  532,  sec.  4,  requiring  deeds  of  trust  of 
land  to  be  in  writing.  These  acts  of  assembly  were  passed  to 
prevent  the  compulsory  transfer  of  title  to  real  estate  for  breach 
of  contracts  unless  such  contracts  were  evidenced  by  writings. 
The  courts  have  persistently  refused  to  apply  these  acts  for 
the  benefit  of  persons  not  parties  to  the  parol  contract,  or  privies 
thereto." 

There  has  been  no  violation  of  the  policy  under  the  clause 
quoted.    There  can  be  no  hardship  in  enforcing  a  contract  in  ac- 
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cordance  with  the  generally  accepted  meaning  of  the  terms  in 
which  it  is  expi-essed.  There  is  quite  an  apparent  hardship  in 
depriving  one  of  his  idemnity,  who  has  continued  to  perform  his 
obligation  in  the  payment  of  assessments,  on  the  ground  that 
he  has  done  an  act  empty  in  form,  innocent  in  intention  and 
barren  of  injury  to  the  insurer. 
The  judgment  is  affirmed. 

Rice,  P.  J.,  and  W.  D.  Pouter,  J.,  dissent 


Owens  V.  Wehrle. 


Contract — Consideration — Real  estate  broker^Sale  by  another  person. 
The  courts  do  not  sit  to  relieve  suitoi-s  from  the  results  of  improvident 
agreements  and  the  consequences  of  bad  bargains. 

By  a  contract  under  seal  the  owner  of  real  estate  agreed  to  pay  to  a  real 
estate  broker  a  commission  if  property  recited  be  sold  within  a  stipulated 
time,  either  by  the  broker  or  any  other  person.  Held^  that  even  in  the  ab- 
sence of  proof  that  the  plaintiff  made  an  effort  to  sell  the  property  the  sug- 
gestion of  defense  arising  by  reason  of  lack  of  consideration  is  met  by  the 
presence  of  a  seal  to  the  agreement  importing  consideration. 

Argued  April  26, 1900.  Appeal,  No.  120,  April  T.,  1900,  by 
defendant,  in  suit  of  George  T.  Owens  against  F,  J.  Wehrle, 
from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  May  T.,  1899, 
No.  121,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Bbavbb, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  J  J.  Aflarmed. 
Opinion  by  W.  W.  Porter,  J. 

Assumpsit.    Before  Kennedy,  P.  J. 

It  appears  from  the  evidence  that  plaintiflf,  a  real  estate  broker, 
brought  suit  to  recover  his  commissions  on  an  agreement  under 
seal  which  provided,  inter  alia,  as  follows :  "  And  in  case  a  sale 
is  affected  through  the  above  agent  or  any  other  person,  or  within 
the  time  specified,  I  agree  to  pay  the  said  George  T.  Owens  a 
commission  of  five  per  cent  on  the  full  amount  of  the  same  and 
to  pay  the  same  out  of  the  first  money  received  by  me."  There 
was  no  proof  of  any  services  of  any  nature  performed  by  the 
plaintiff  who  rested  his  claim  on  the  words  of  the  instrument 
sued  upon.     The  court  below  directed  a  verdict  for  plaintiff. 
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Verdict  and  judgment  for  plaintiff  for  ^36.28.  Defendant 
appealed. 

Hrrar  assigned  was  in  directing  a  vei'dict  for  plaintiff. 

F.  P.  Spratdy  with  him  Thomas  M.  Marshall^  Jr,^  for  appel- 
lant 

Nelson  McVicar^  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  July  26, 1900 : 

The  defendant,  desiring  to  sell  a  piece  of  real  estate,  signed 
and  sealed  a  paper  containing  a  condensed  description  of  the 
property  and  the  following  agreement:  *'It  is  hereby  agreed 
that  I,  F.  J.  Wehrle,  place  the  above  described  property  in  the 
hands  of  George  T.  Owens  for  the  period  of  twelve  months  from 
this  date.  May  31,  1898,  and  do  empower  the  said  George  T. 
Owens  to  act  as  my  agent  in  the  sale  of  the  same ;  and  in  case 
a  sale  is  effected  through  the  above  agent,  or  any  other  person, 
or  within  the  time  specified,  I  agree  to  pay  the  said  George  T. 
Owens  commission  of  five  per  cent  on  the  full  amount  of  sale, 
and  to  pay  the  same  out  of  the  first  money  received  by  me." 

On  the  trial  of  the  case,  in  accordance  with  the  local  prac- 
tice, the  plaintiff  offered  in  evidence  the  averments  of  fact, 
not  denied  by  the  affidavit  of  defense.  These  included  the 
execution  of  the  agreement;  that  a  sale  was  made  by  the 
plaintiff,  or  by  some  other  person,  and  within  twelve  months  of 
the  date  of  the  agreement ;  that  the  land  was  sold  for  $8,350, 
on  January  26,  1899,  and  that  the  defendant  has  received 
more  of  the  purchase  money  than  the  amount  due  the  plaintiff 
on  the  sale. 

The  defendant  offered  no  evidence  whatever.  The  question 
for  the  court  below  thus  became  one  of  construction  of  the 
written  agreement.  Holding  the  defendant  to  be  bound,  a 
verdict  was  directed  for  the  plaintiff  for  the  amount  of  his 
claim,  based  on  five  per  centum  of  the  amount  for  which  the 
property  was  sold.  The  substance  of  the  defendant's  conten- 
tion is  that  the  true  construction  of  the  writing  is  that  the 
plaintiff  was  to  be  paid,  provided  he  effected  the  sale;  and 
that  failing  to  show  that  he  had  4one  so,  it  was  not  sufficient 
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to  aver  that  it  was  effected  through  the  plaintiff,  "  or  by  some 
other  person.*' 

In  the  affidavit  of  defense  there  are  allegations  made  that 
the  contract  in  suit  was  procured  by  improper  means.  But  no 
attempt  was  made  to  prove  these  allegations.  Of  course,  had 
fi-aud  been  shown  in  the  procurement  of  the  contract,  a  differ- 
ent case  would  have  been  presented.  This  not  appearing,  we 
have  before  us  a  written  agreement,  which  is  not  ambiguous  in 
its  terms,  which  is  not  susceptible  of  more  than  one  meaning, 
namely,  that  should  the  defendant's  property  be  sold  during 
the  time  limited,  by  the  plaintiff  or  by  any  one  else,  the  plain- 
tiff should  receive  a  certain  sum  of  money,  measured  by  a  per 
centum  of  the  price  received.  If  it  be  said  that  the  contract, 
thus  read,  bears  hardly  on  the  defendant,  the  reply  is  that 
courts  do  not  sit  to  relieve  suitors  from  the  results  of  improvi- 
dent agreements,  nor  the  consequences  of  bad  bargains.  It 
may  be  that  the  defendant  made  a  foolish  agreement.  It  may 
be  also  that  the  plaintiff,  in  the  mind  of  the  defendant  at  least, 
was  worth  as  an  agent  the  provision  made  for  him.  At  all 
events,  the  provision  was  made,  and,  while  it  would  seem,  in 
the  absence  of  proof  that  the  plaintiff  made  effort  to  sell  the 
property,  that  consideration  was  wanting,  yet  is  the  suggestion 
met  by  the  presence  of  a  seal  to  the  agreement  importing  con- 
sideration :  Geiselbrecht  v.  Geiselbrecht,  8  Pa.  Superior  Ct. 
183. 

This,  as  has  been  seen,  is  not  the  mere  appointment  of  an 
agent.  It  is  not  merely  the  entry  of  a  property  with  a  real  es- 
tate broker  for  sale  on  commission.  It  is  a  formal  agreement 
under  seal,  whose  terms  we  are  asked  to  enforce.  We  are  of 
opinion  that  the  court  below  could  not  have  done  otherwise 
than  direct  a  verdict  for  the  plaintiff  upon  the  case  as  it  was 
presented  before  him. 

Judgment  affirmed. 
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De  Arment  v.  Kennedy. 

Covenanisfor  life—Incumbrance^Lien, 

An  incumbrance  is  any  right  or  interest  in  land  which  may  subsist  in 
third  persons  to  the  diminution  of  the  value  of  the  land,  but  consistent 
with  the  passing  of  the  fee  by  the  conveyance.  It  is  not  necessarily  a  lien 
determinate  in  amount. 

The  curative  Act  of  May  16,  1891,  P.  L.  69,  providing  that  certain  im- 
provements  made  under  unconstitutional  acts  shall  be  valid,  and  that  the 
city  should  be  authorized  to  ascertain,  levy,  assess  and  collect  damages 
for  the  same,  creates  an  incumbrance  within  the  meaning  of  a  stipulation 
in  an  agreement  to  convey  land  *'  free  and  discharged  from  all  liens  and 
incumbrances.'' 

Argued  April  20, 1900.  Appeal,  No.  54,  April  T.,  1900,  by 
defendant,  in  suit  of  F.  H.  De  Arment  for  use  of  T.  S.  Gamble 
against  D.  J.  Kennedy,  from  judgment  of  C.  P.  No.  1,  Alle- 
gheny Co.,  June  T.,  1899,  No.  504,  in  favor  of  plaintiff  on  case 
stated.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Por- 
ter and  W.  D.  Porter,  JJ.  Aflarmed.  Opinion  by  W.  W. 
Porter,  J. 

Case  stated.    Before  the  court  in  banc. 

The  following  facts  appear  from  the  case  stated : 

That  on  May  15,  1896,  D.  J.  Kennedy,  the  defendant,  en- 
tered into  an  agreement  in  writing  with  F.  H.  De  Arment,  above 
named,  wherein  the  said  Kennedy  agreed  to  convey,  free  of  all 
incumbrances,  except  a  certain  mortgage  for  $3,000  a  certain 
piece  of  land  in  the  nineteenth  ward  of  the  city  of  Pittsburg, 
as  described  in  said  agreement,  to  the  said  F.  H.  De  Arment, 
and  that  subsequently,  to  wit :  on  June  6,  1896,  the  said  lot 
was  conveyed  by  deed  of  general  warranty. 

That  on  May  15,  1896,  at  the  time  of  the  execution  of  the 
agreement  aforesaid,  Collins  avenue,  in  the  city  of  Pittsburg, 
being  the  avenue  upon  which  said  lot  fronts  for  a  distance  of 
thirty  feet,  was  graded  and  paved  under  ordinance  of  the  city 
of  Pittsburg,  and  that  the  said  improvement  was  then  fully 
completed.  That  the  said  lot  of  ground  was  benefited  by  said 
improvement  and  was  then  liable  to  an  assessment  to  pay  the 
cost  thereof  so  soon  as  a  board  of  viewers  should  be  appointed 
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to  report  thereon.  That  said  board  of  viewers  was  not  ap- 
pointed and  that  no  assessment  was  actually  made  until  after 
the  date  of  said  agreement  and  deed  of  conveyance,  but  that 
the  said  board  of  viewers  was  appointed  and  an  assessment  was 
made  upon  said  lot  in  the  sum  of  $69.11  for  grading,  and 
$217.93  for  paving  and  curbing.    . 

Plaintiff  avers  that  the  said  assessment  was  an  incumbrance 
upon  the  said  lot  at  the  time  of  the  said  agreement  and  convey- 
ance, which  the  defendant,  D.  J.  Kennedy,  under  the  said 
agreement,  was  liable  to  pay  and  discharge.  Defendant  denies 
that  it  was  such  incumbrance  and  that  he  is  liable  to  pay  the 
same  under  said  agreement.  That  if  the  defendant  is  liable 
under  said  agreement  for  the  payment  of  the  said  assessment, 
he  is  indebted  to  the  plaintiff  herein  in  the  sum  of  $287.04, 
with  interest  from  August  8, 1898,  and  costs  at  Nos.  42  and  58, 
February  term,  1899,  M.  L.  D. 

Judgment  for  plaintiff  for  $287.04.     Defendant  appealed. 

Urror  assipied  was  entry  of  judgment  for  plaintiff. 

J.  MoF.  Carpenter^  for  appellant. — The  language  of  the  cura- 
tive Act  of  May  16, 1891,  P.  L.  71,  sec.  8,  it  is  true,  is  somewhat 
similar  to  that  used  in  the  general  act  creating  and  regulating 
liens  but  does  not  bear  the  construction  contended  for  by  plain- 
tiff's counsel,  and  falls  far  short  of  saying  that  the  lien  shall  date 
from  final  decree. 

Suppose  that  for  the  purpose  of  obtaining  a  street  it  is  neces- 
sary to  appropriate  a  man's  land  to  an  extent  that  the  dam- 
ages exceed  the  cost  of  improvement  and  the  land  is  sold  before 
these  damages  have  been  finally  ascertained  either  by  view- 
ers or  by  a  court  and  jury  on  appeal,  there  is  no  doubt  that 
they  belong  to  the  purchaser,  not  to  the  seller :  M egimiis  et  al. 
V.  Nunamaker,  64  Pa.  374.  Is  it  not  then  most  unreasonable 
to  hold  in  the  face  of  the  express  words  of  the  statute  that  the 
seller  must  pay  the  one  and  lose  the  other?  If  we  consider  the 
old  law,  the  mischief  and  the  remedy,  we  cannot  doubt  either  the 
purpose  or  effect  of  the  act  under  consideration.  To  aflBrm  the 
lower  court  is  to  defeat  the  manifest  intentions  of  the  statute. 

E.  H.  Jacksofiy  for  appellee,  relied  on  Lafferty  v.  Milligan, 
166  Pa.  684. 
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Opinion  by  William  W.  Portbb,  J.,  July  26, 1900  : 
By  the  terms  of  the  case  stated,  it  appeai-s  that  at  the  time  of 
the  execution  of  the  agreement  of  sale  Collins  avenue,  in  the  city 
of  Pittsburg  (upon  which  the  property  sold  abutted),  was 
graded  and  paved,  and  that  the  improvement  was  then  fully 
completed.  It  further  appears  that  the  lot  of  ground  was  bene- 
fited by  said  improvement  and  was  then  liable  to  assessment 
to  pay  the  cost  thereof  so  soon  as  a  board  of  viewers  should 
be  appointed  to  report  thereon.  Upon  these  facts,  we  are  of 
opinion  that  this  case  is  ruled  by  Lafferty  v.  Milligan,  165  Pa. 
534.  No  well  founded  distinction  can  be  drawn  to  take  it  out 
of  the  application  of  principles  there  laid  down.  A  bui'den  or 
incumbrance  was  imposed  upon  the  land  for  the  improvement, 
to  be  made  a  specific  lien  in  amount  as  soon  as  the  proceedings 
to  ascei*tain  the  amount  were  completed.  Under  the  agreement 
of  sale  the  defendant  was  liable. 
The  judgment  is  affirmed. 


Monsarratt  v.  Trust  Company. 

TlecuUng^  statement  defective  for  ambiguity. 

Modem  practice  does  not  require  the  skill  and  technical  nicety  of  the 
special  pleader ;  but  concession  of  latitude  in  matters  of  form  does  not 
make  permissible  conti*adiction  and  ambiguity  in  matters  of  substance. 

Principal  and  surety — Liability  of  surety. 

In  a  suit  on  a  surety  bond,  given  to  plaintiff,  his  successors  and  assigns 
to  recover  for  the  use  of  certain  locomotives,  it  is  no  defense  to  set  up  a 
sale  of  the  locomotives  by  plaintiff  as  working  a  release  of  the  surety. 

Argued  May  8,  1900.  Appeal,  No.  207,  April  T.,  1900,  by 
defendant,  in  suit  of  N.  Monsarratt,  receiver  of  the  Colum- 
bus, Hocking  Valley  &  Toledo  Railroad  Company,  against  the 
Equitable  Trust  Company,  from  judgment  of  C.  P.  No.  2,  Alle- 
gheny Co.,  Oct.  T.,  1899,  No.  365,  in  favor  of  plaintiff  for  want 
of  a  sufficient  affidavit  of  defense.  Before  Rice,  P.  J.,  Beaver, 
Oelady,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  Affirmed. 
Opinion  by  W.  W.  Porter,  J. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
Before  Shafer,  J. 
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The  facts  suflSciently  appear  in  the  opinion  of  the  court. 
Judgaient  for  plaintiff  for  want  of  a  sufficient  affidavit  of 
defense  for  $1,416.39.    Defendant  appealed. 

Error  assigned  was  in  making  absolute  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 

Wm.  M.  Hall^  Jr.^  for  appellant. — ^A  surety  cannot  be  held 
liable  beyond  the  terms  of  his  obligation :  Commonwealth  v. 
Simonton,  1  Watts,  310 ;  Bank  v.  Barrington,  2  P.  &  W.  27. 

If  the  creditor  has  disabled  himself  to  proceed  the  surety  is 
ipso  facto  discharged.  This  is  just  what  happened:  United 
States  V.  Simpson,  3  P.  &  W.  437. 

Nothing  can  be  clearer,  both  upon  principle  and  authority, 
than  the  doctrine  that  the  lialibity  of  a  surety  is  not  to  be  ex- 
tended by  implication  beyond  the  terms  of  his  contract :  United 
States  V.  Boecker,  88  U.  S.  662 ;  Miller  v.  Steward,  22  U.  S. 
680,  702. 

We  submit  that  this  guaranty  was  a  personal  one,  inuring 
only  to  the  benefit  of  the  receiver.  The  guaranty  was  for  the 
performance  of  a  certain  agreement. 

In  any  event  the  receiver  cannot  recover  the  money  due  the 
company.  It  is  not  alleged  that  there  has  been  an  assignment 
of  the  bond  or  agreement,  nor  is  the  suit  brought  in  the  name 
of  the  company. 

E.  Y.  Brecky  for  appellee. 

Opinion  by  William  W.  Pobteb,  July  26, 1900 : 

This  suit  is  brought  by  "N.  Monsarratt,  Receiver  of  the 
Columbus,  Hocking  Valley  and  Toledo  Railway  Company," 
upon  a  surety  bond  which  was  given  by  the  defendant  com- 
pany to  secure  the  performance  of  the  covenants  of  an  agree- 
ment by  certain  parties  with  the  receiver  for  the  use  of  two  loco- 
motives. The  claim  is  for  the  amount  of  the  rentals  unpaid 
by  the  principals,  under  the  agreement.  Judgment  has  been 
entered  for  want  of  sufficient  affidavit  of  defense. 

To  the  first  statement  filed,  an  affidavit  of  defense  was  pre- 
sented. We  are  furnished  with  no  copy  of  the  statement 
The  affidavit  recites  that,  "  it  appearing  by  the  statement  of 
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claim  that  the  plaintiff  suiTendered  possession  of  the  said  loco- 
motives on  the  fii-st  day  of  March,  1899,  and  thereafter  exer- 
cised no  control  or  ownership  over  the  same,"  the  surety  was 
released.  Thereupon,  the  plaintiff  filed  an  amended  state- 
ment. Therein,  he  recites  that  he  entered  upon  his  duties  as 
receiver  and  continued  to  perform  them  until  March  1, 1899 ; 
that  the  Hocking  Valley  Railway  Company  took  title  and  pos- 
session of  the  property  theretofore  imder  his  control,  "  except 
the  two  locomotives  hereinafter  referred  to."  He  avers  that 
he  "has  not  yet  been  discharged  from  his  office  as  receiver,  or 
his  accounts  closed,  and  he  is  yet  held  accountable  for  the 
sums  claimed."  Up  to  this  point  the  statement  seems  to  aver 
that  no  sale  was  made  of  the  locomotives  to  the  Hocking 
Valley  Railway  Company.  In  the  sixth  paragraph  of  the  state- 
ment, the  plaintiff  avers  that  the  principals  in  the  bond,  "  after 
the  termination  of  the  receivership  of  the  plaintiff,  as  stated 
in  the  first  paragraph  of  this  statement,"  kept  possession  of 
the  locomotives  and  became  indebted  to  the  plaintiff  "  for  the 
use  of  the  Hocking  Valley  Railway  Company  in  the  sum  of 
1270,  for  their  use  until  the  month  of  March,  1899,"  and 
for  April  and  May,  1899,  making  a  total  of  1803.15,  which  the 
principals  have  failed  to  pay  to  the  plaintiff.  Thus,  it  would 
seem  that  there  had  been  a  sale  to  the  railway  company  for 
whose  use  the  suit  is  brought  as  to  a  part  of  the  claim.  Later, 
in  the  same  paragraph,  the  allegation  is  made  that  on  April  25, 
1899,  notice  was  given  to  the  defendant  company  to  return 
the  locomotives  and  to  pay  the  rent  due  by  the  principals ;  and 
that  "thereupon  the  defendant  took  possession  of  the  two 
locomotives  mentioned  in  the  contract,  and  shipped  them  from 
Youngstown,  Oliio,  to  M.  S.  Connors,  the  plaintiff's  superin- 
tendent and  agent  at  Marion,  Ohio." 

To  the  amended  statement  an  additional  affidavit  of  defense 
was  filed,  in  which  it  is  alleged  that  on  March  1, 1899,  the 
plaintiff  surrendered  possession  and  title  and  gave  up  all  con- 
trol of  the  two  locomotives  in  question  to  the  Hocking  Valley 
Railway  Company;  and  that  thereafter  the  plaintiff  had  no 
control  over  the  same,  right  of  possession  or  title  thereto ;  that 
the  demands  made  concerning  these  locomotives  upon  the  de- 
fendant were  made  by  the  Hocking  Valley  Railway  Company, 
and  not  by  the  plaintiff ;  and  that  bills  were  rendered  by  the 
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said  railway  company,  and  not  by  the  said  plaintiff.  There  is, 
however,  no  denial  of  the  allegation  of  the  statement  that  in 
point  of  fact  the  two  locomotives  were  delivered  by  the  de- 
fendant company  to  the  plaintiff,  pursuant  to  a  demand  upon 
the  defendant  company  to  make  such  return.  We  cannot 
withhold  adverse  comment  upon  the  statement.  Modern  prac- 
tice does  not  require  the  skill  and  technical  nicety  of  the 
special  pleader.  But  concession  of  latitude  in  matters  of  fonn 
does  not  make  permissible  contradiction  and  ambiguity  in  mat- 
ters of  substance.  It  may  be  that  to  such  a  statement  as  that 
before  us,  the  defendant  would  not  be  under  compulsion  to 
reply  by  affidavit.  Having,  however,  put  upon  the  record 
affidavits  which  purport  to  contain  a  defense  upon  the  merits, 
we  proceed  to  a  consideration  of  the  propriety  of  the  judgment 
entered  by  the  court  below.  It  is  impossible,  as  we  have  seen, 
to  determine  from  the  amended  statement  of  claim  whether 
the  plaintiff  means  to  say  that  the  two  locomotives  passed,  by 
foreclosure  sale,  to  the  Hocking  Valley  Railway  Company,  on 
March  1,  1899,  or  not.  The  aflSdavits  of  defense  allege 
distinctly  that  the  locomotives  were  sold.  The  plaintiff,  how- 
ever, says  that  he  "  has  not  yet  been  discharged  from  his  oflSce 
as  receiver,  or  his  accounts  closed,  and  he  is  yet  held  account- 
able for  the  sums  claimed."  This  is  undenied  by  the  aflSdavits. 
The  conclusion  to  be  drawn  from  the  two  papers  is  that  the 
locomotives  were  sold  and  that,  by  the  terms  of  the  sale,  the 
plaintiff  remained  charged  with  the  duties  of  recovering  and 
delivering  possession  and  recovering  the  rents  accrued  and  to 
accrue. 

If  this  be  the  character  of  the  transaction,  the  defense  set 
up,  that  the  change  of  ownership  in  the  locomotives  worked  a 
release  of  the  surety  on  the  bond,  will  not  stand.  In  no  way 
was  the  surety  injured.  The  option  reserved  to  the  plaintiff 
in  the  agreement  of  letting,  to  require  the  return  of  the  loco- 
motives at  any  time,  was  a  provision  for  his  convenience.  Fur^ 
thermore,  if  the  sale  was  as  stated  above,  the  plaintiff  did  not 
lose  his  right  to  require  the  return  of  the  locomotives  to  him 
under  the  agreement ;  and  the  allegation  of  the  statement  is  not 
denied  in  the  affidavits,  that  possession  of  them  was  in  fact 
restored  to  the  plaintiff  by  the  defendant. 

If  the  plaintiff  chooses  to  set  forth  in  his  statement  that,  as 
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to  part  of  the  sum  claimed,  he  sues  for  the  use  of  his  vendee, 
he  may  do  so  without  losing  his  rights  on  the  surety  bond. 
The  stipulations  in  the  bond  contemplate  a  possible  sale  of  the 
locomotives ;  a  ti*ansf er  of  the  agreement  of  lease ;  and  of  the 
bond  itself.  The  bond  is  not  to  the  obligee  only,  but  also  to 
his  ''  successors  and  assigns."  A  *'  surety  is  not  liable  further 
than  the  true  intention  and  meaning  of  the  parties  expressed 
in  the  instrument  and  the  legal  construction  of  the  words  used, 
make  him  liable;  but  so  far  he  is  liable,  and  the  legal  con- 
struction of  the  words  make  him  answerable : "  Roth  v.  Miller, 
15  S.  &  R.  100. 

The  affidavit  alleges,  as  an  independant  matter  of  defense, 
that  the  plaintiff  negligently  permitted  the  lessees  of  the  loco- 
motives to  default  in  their  rent;  that  he  made  no  attempt  to 
collect  the  rent ;  that  he  did  not  notify  the  defendant  of  de- 
fault ;  and  did  not  exercise  the  option  to  terminate  the  agree- 
ment. This  is  not  a  good  defense.  Long  ago,  it  was  said  by 
Mr.  Chief  Justice  Tilghman,  that,  *'it  is  the  business  of  the 
surety  to  look  to  the  principal,  and  if  he  think  himself  in  dan- 
ger, to  apply  to  the  creditor  and  insist  on  his  taking  measures 
for  the  recovery  of  the  debt.  But  without  such  demand  by 
the  surety,  he  has  no  equity  against  the  creditor.  The  surety 
may  have  recourse  to  equity  to  compel  the  creditor  to  bring 
suit  against  the  principal.  Therefore,  when  a  creditor  makes 
an  agreement  by  which  he  disables  himself  from  bringing  suit, 
without  the  consent  of  the  surety,  he  acts  against  equity,  and 
ought  not  to  hold  the  surety  responsible.  But  nothing  short 
of  an  agreement  by  which  his  hands  are  tied  and  a  suit  pre- 
vented, can  discharge  a  surety : "  Cope  v.  Smith,  8  S.  &  R.  110. 
Mere  forbearance,  however  prejudicial,  will  not  discharge: 
U.  S.  V.  Simpson,  3  P.  &  W.  437 ;  Kramph  v.  Hatz,  52  Pa.  525 ; 
Zane  v.  Kennedy,  73  Pa.  182;  DeColyar  on  Guaranties,  407. 
The  allegations  of  the  affidavits  do  not  take  the  present  case 
out  of  the  operation  of  this  rule  of  law. 

We  are  of  opinion  that  the  judgment  for  the  plaintiff  must 
stand. 

Judgment  affirmed. 
Vol.  xrv — 35 
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Hutchinson  v.  Clay  Township. 

Negligence^Drainage  of  land  abutting  public  roads^  Statutes— Ad  (f 
1836 — Constitutional  law. 

The  Act  of  June  13,  1836,  P.  L.  551,  which  gives  to  supervisors  power 
to  remedy  obstructions  to  drains  under  public  roads  which  pass  over  pri- 
vate property  is  constitutional ;  section  32  gives  them  power  to  open,  re- 
pair and  maintain  all  such  drains,  and  sections  28  and  32  provide  a  system 
of  procedure  in  respect  to  any  of  the  acts  authorized  and  directed  by  the 
service  provisions  and  a  method  is  provided  for  the  payment  of  any  dam- 
ages incurred. 

It  follows  that  a  township  is  responsible  in  damages  if  it  ignores  the 
consequences  of  negligent  acts  and  omissions  injuriously  affecting  owners 
of  property  abutting  upon  roads. 

Argued  May  15,  1900.  Appeal,  No.  158,  April  T.,  1900,  by 
Clay  Township,  in  suit  of  Amelia  B.  Hutchinson  against  Clay 
Township  and  S.  C.  Kennedy  and  Elmer  Christy,  Supervisors, 
from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1899,  No.  73,  on 
verdict  for  plaintifiE.  Before  Rice,  P.  J.,  Beaver,  Oelady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.  AflSrmed.  Opinion 
by  W.  W.  Porter,  J. 

Trespass.  Before  Patton,  P.  J.,  of  the  thirty-third  judicial 
district,  specially  presiding. 

The  facts  sufficiently  appear  from  the  opinion  of  the  court 
below  refusing  motion  for  a  new  trial. 

Amelia  B.  Hutchinson  was  the  owner  of  a  tract  of  land  in 
Clay  township,  Butler  county,  upon  which  was  a  spring  that 
flowed  across  her  lands  until  it  reached  a  public  road  leading 
from  Sunbury  to  Boydstown.  This  road  had  been  constructed 
by  the  supervisors  of  the  defendant  township,  and  in  order  to 
allow  the  water  from  the  spring  to  fifeely  flow,  they  had  con- 
structed a  dr<iin  across  this  road,  some  three  feet  wide  and  eight- 
een inches  deep,  which  led  the  water  to  the  lands  of  Robert  A. 
Brown,  who  owned  the  land  adjoining  the  public  road  and  at 
a  lower  level.  The  difficulty  in  taking  care  of  the  water  is 
that  the  land  is  almost  level  and  the  debris  washing  down  fills 
the  drain  under  the  road,  and  also  is  deposited  upon  the  land 


Digitized  by 


Google 


HUTCHINSON  v.  CLAY  TOWNSHIP.  547 

546,(1900).]  .     Statement  of  Facts. 

of  Robert  A.  Brown  to  such  an  extent  that  it  caused  the  water 
to  flow  back  upon  the  property  of  the  pkintiff,  and  caused  the 
injury  complained  of  in  the  declaration. 

The  imdisputed  evidence  in  the  case  was  that  any  person 
could  have  gone  upon  the  lands  of  Robert  A.  Brown  and  with 
a  shovel,  in  a  day's  time,  could  have  remedied  the  wrong  at 
the  cost  of  $2.00.  But  who  had  the  power  to  do  this  ?  The 
court  instructed  the  juiy  that  the  supervisora  of  Clay  town- 
ship had  that  authority,  and  that  it  was  their  duty  to  take  care 
of  tliis  water  so  that  it  would  freely  flow  through  the  drain, 
and  if  they  failed  to  do  this,  they  were  answerable  in  damages. 

Did  we  commit  error  in  instructing  tiie  jury  that  the  Act  of 
June  13, 1836,  P.  L.  551,  gave  the  supervisors  power  to  rem- 
edy the  injury  ? 

But  little  can  be  added  to  what  has  been  said.  Section  28 
gives  the  power  to  the  supervisors  to  enter  upon  land  lying 
near  to  said  road  to  take  stone.  Section  29  provides  a  metliod 
for  the  assessment  of  damages  for  the  entry,  when  the  owner 
and  the  supervisors  can  agree  upon  the  persons  to  estimate  the 
damages.  Section  30  provides  a  method  for  the  assessment  of 
damages  for  the  entry,  when  the  owner  and  the  supervisors 
cannot  agree  upon  the  persons  to  estimate  the  damages.  Sec- 
tion 31  provides  for  the  making  and  providing  of  sufficient 
causeways.  Then  section  32  provides  that  the  supervisors 
aforesaid  "  shall  have  power  and  authority  as  aforesaid  to  enter 
upon  any  such  lands  and  enclosures  and  cut  open,  maintain 
and  repair  all  such  drains  and  ditches  through  the  same  as  they 
shall  judge  necessary  to  carry  the  water  from  the  said  roads." 
That  is,  they  shall  have  power  and  authority,  given  by  the  sec- 
tions just  mentioned,  to  enter  upon  the  land,  mentioned  in  the 
28th  section,  to  maintain  and  repair  the  ditches,  mentioned  in 
the  31st  section  of  the  act. 

It  can  be  admitted  that  the  part  of  the  charge  stating  that 
it  was  the  duty  of  the  supervisors  to  go  before  the  justice  of 
the  peace,  instead  of  stating  that  it  was  the  duty  of  the  owner 
of  the  ground  to  go  before  the  justice  of  the  peace,  was  error. 
But  it  was  harmless  and  of  no  importance,  as  that  was  not  a 
mateiial  question  or  in  any  manner  involved  in  the  issue  try- 
ing before  the  jury. 

We  may  also  say  it  would  be  immaterial  whether  or  not  the 
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owner  of  the  land  entered  upon,  should  proceed  to  collect  his 
damages  in  the  manner  designated  by  the  act  of  1836.  If  they 
had  the  right  to  go  upon  the  land  of  Robeiii  A.  Brown,  and  it 
was  their  duty  to  do  so,  to  remove  the  obstructions,  they  are 
liable  in  this  action. 

We  think  under  all  the  evidence  the  verdict  was  a  fair  one, 
and  that  it  should  not  be  disturbed.  Therefore,  the  motion 
for  a  new  trial  is  overruled  and  a  judgment  is  directed  to  be 
entered  on  the  verdict  upon  payment  of  the  jury  fee. 

Verdict  and  judgment  for  plaintiff  for  ^75.     Clay  Township 


Errors  assigned  were  alleging  that  the  charge  of  the  court 
was  not  consistent  in  that  it  was  contradictory  one  part  with 
the  other  and  with  the  point  submitted. 

John  M.  Thompson^  with  him  Newton  Blacky  for  appellant. — 
The  trial  judge,  without  one  word  of  explanation  and  with 
less  warmnt  for  saying  so,  told  the  jury  that  sections  28,  29 
and  30  provided  the  remedy  for  digging  drains  under  section  32, 
which  drains  were  authorized  by  section  31. 

No  such  connection  is  found  between  and  among  these  sec- 
tions. The  property  of  private  owners  is  not  to  be  thus  in- 
vaded or  appropriated,  and  while  it  is  the  exercise  of  one  of 
the  highest  powers  known  to  the  law,  it  is  never  inferred,  but 
it  must  be  granted. 

Lev.  McQuistion  and  S.  F.  Bowser^  with  them  A.  L.  Bowser^ 
for  appellee. 

Opinion  by  William  W.  Porter,  J.,  July  26, 1900 : 
This  action  is  brought  against  the  township  for  damages  re- 
sulting from  the  negligence  of  the  supervisors  in  failing  prop- 
erly to  maintain  a  certain  culvert  or  drain,  through  which  the 
water  from  a  spring  on  the  plaintiff's  farm  crossed  the  public 
road.  This  drain  covered  a  natural  water  course.  It  became 
obstructed,  whereby  the  water  ws&  backed  up  upon  the  plain- 
tiffs spring  house,  and  became  foul  and  unhealthy. 

There  is  a  large  body  of  testimony  in  the  paper-books.  There 
is  no  necessity  to  discuss  it  at  length.    There  are  numerous  as- 
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signments  of  error  which,  as  the  case  is  presented  to  us  in  the 
argument,  raise  substantially  but  one  question.  Before  stating 
the  point,  we  observe  that  there  is  direct  evidence  on  the  part 
of  the  plaintiff  that  the  drain  in  the  road  was  itself  obstructed. 
If  the  obstruction  was  in  the  drain  itself,  clearly  it  was  the 
duty  of  the  supervisors  to  remove  such  obstruction.  It  is  not 
the  whole  duty  of  supervisors  to  keep  the  roadbed  passable  for 
the  traveling  public.  The  abutting  propei-ty  owner  has  rights  in 
the  maintenance  of  the  drains  and  ditches,  which,  necessary  in  the 
original  construction  of  the  road,  are  to  be  properly  maintained. 
The  act  of  1836  is  explicit  on  this  point.  Section  31  imposes 
the  duty  upon  the  supervisors  "  to  make  and  maintain  .... 
suflBcient  causeways  of  stone  or  timber  on  marshy  or  swampy 
grounds,  and  also  to  make  and  maintain  suflBcient  bridges  over 
all  small  creeks  and  rivulets  and  deep  gullies."  By  section  28, 
they  are  given  the  power  "  to  enter  upon  adjacent  lands  to  pro- 
cure material  for  making,  maintaining  or  repairing  "  the  roads ; 
and  by  section  32,  it  is  provided  that  "  the  supervisors  afore- 
said shall  also  have  power  and  authority,  as  aforesaid,  to  enter 
upon  any  such  lands  or  enclosures  and  cut,  open,  maintain  and 
repair  all  such  drains  and  ditches  through  the  same,  as  they 
shall  judge  necessary  to  carry  the  water  from  the  said  roads." 

This  brings  us  to  the  defendant's  principal  contention.  The 
testimony,  it  is  said,  indicates  that  the  main  obstruction  to  the 
drain  is  upon  the  private  land  of  another  owner,  on  the  side  of 
the  road  away  from  the  plaintiff's  spring ;  that  to  relieve  the 
obstruction  requires  the  entry  upon  private  property ;  and  that 
the  act  of  1836,  giving  to  supervisors  the  right  of  such  entry, 
is  unconstitutional,  because  of  the  alleged  absence  of  provision 
for  compensation  to  the  owner  for  damages  suffered.  There  is, 
as  we  have  seen,  testimony  that  the  obstruction  was  in  the 
roadbed,  and  the  verdict  of  the  jury  may  be  sustained  on  the 
basis  of  that  testimony. 

The  act  is  not  unconstitutional.  Sections  28,  29,  30,  31  and 
82  provide  a  system  of  procedure  in  i-espect  to  any  of  the  acts 
authorized  and  directed  by  the  several  provisions.  So  taken, 
the  method  is  provided  for  securing  the  payment  of  any  damages 
incurred.  It  is,  however,  said  that  in  this  case  the  road  itself 
is  not  benefited,  but  only  the  owner  of  property  abutting  on 
the  road.    It  may  be  replied  that  there  is  some  evidence  that 
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the  road  was  in  time  of  storm,  itself  submerged.  Be  that  as  it 
may,  it  can  scarcely  be  seriously  contended  that  covered  natural 
water  courses  crossing  a  public  road  maybe,  by  neglect  or  design, 
converted  into  dams  to  the  injury  of  abutting  property  owners, 
because  the  public  roadway  itself  is  not  thereby  injured,  and 
that  townships,  whose  supervisors  keep  the  roads  passable  for 
travel,  may  ignore  the  consequences  of  negligent  acts  or  omis- 
sions injuriously  affecting  owners  of  property  abutting  upon 
the  roads. 

We  are  of  opinion  that  in  the  case  as  presented  to  us  no 
error  was  committed  and  the  judgment  is  affirmed. 


Klaas  V.  Klaas. 

Divorce— Act  of  lSd9^NuUi/iccUion— Marriage  to  person  married  void 
de  facto, 

A  marriage  void  by  reason  of  bigamy  on  the  part  of  one  of  the  parties 
is  none  the  less  void  because  proceedings  were  not  brought  under  the  act 
of  1869  to  declai*e  the  marriage  void. 

Respondent  manied  believing  her  former  husband  to  be  dead.  The  li- 
bellant  learning  that  he  was  still  alive  applied  for  a  decree  of  nullification 
under  the  act  of  April  U,  1859.  It  appearing  that  respondent's  alleged 
husband  had  been  married  before  his  marriage  to  her,  it  follows  that  libel- 
lant  is  not  entitled  to  the  decree  of  nullification. 

Argued  May  9,  1900.  Appeal,  No.  147,  April  T.,  1900,  by 
libellant,  in  suit  of  Albert  R.  Klaas  against  Marie  Klaas,  from 
decree  of  C.  P.  No.  2,  Allegheny  Co.,  July  T.,  1899,  No.  395J, 
dismissing  libel  in  divorce.  Before  Rice,  P.  J.,  Beaver,  Or- 
LADY,  W.  W.  Porter  and  W.  D.  Porter,  JJ.  AflBrmed. 
Opinion  by  W.  W.  Porter,  J. 

Libel  in  divorce.     Before  Shaper,  J. 

The  following  facts  appear  from  the  findings  of  the  court  be. 
low: 

1.  At  some  time  about  1875,  William  Lake  married  one,  Mary 
Morgan.  Without  any  divorce  from  her,  about  1880,  he  mar- 
ried one,  Kate  Rupplehauser,  and  without  any  divorce  from 
either  of  them,  in  1884  he  married  Marie  Roth,  the  respondent. 
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2.  In  1885  he  was  prosecuted  in  the  quarter  sessions  of  Alle- 
gheny county  for  bigamy,  in  contracting  the  last  mentioned 
marriage  with  Marie  Roth,  and  was  convicted  and  sentenced  to 
the  Allegheny  county  workhouse,  and  his  conviction  and  sen- 
tence remain  unreversed. 

8.  In  September,  1897,  a  license  was  procured  by  the  libellant 
and  respondent,  and  a  marriage  ceremony  performed  between 
them. 

4.  At,  and  before  this  marriage,  respondent  represented  to 
libellant  that  she  believed  her  husband,  William  Lake,  to  be 
dead,or  that  she  had  heard  that  he  was  dead,  and  that  he  was 
under  the  ruins  of  a  large  building  which  was  thrown  down  by 
a  wind  storm  in  Pittsburg.  Her  statement  that  he  was  dead 
was  believed  by  her  husband  although  he  made  no  inquiry  ex- 
cept from  her. 

6.  These  parties  lived  together  as  husband  and  wife,  and 
have  a  child  about  two  years  old.  In  May,  1899,  the  libellant 
first  knew  that  William  Lake  was  still  living. 

6.  The  said  Mary  Morgan  and  Kate  Rupplehauser  were  both 
living  in  1884,  at  the  time  of  the  marriage  in  question  herein, 
and,  so  far  as  appears,  are  both  living  still. 

The  court  concluded  and  stated  as  matter  of  law  that  [Wil- 
liam Lake  therefore  never  became  the  husband  of  the  respond- 
ent, and  accordingly  she  had  no  husband  living  when  she  mar- 
ried the  libellant.]  [4] 

The  court  further  stated  in  its  opinion :  [It  is  provided  by 
the  act  of  1705,  1  Sm.  L.  29,  that,  upon  conviction  of  bigamy, 
the  second  marriage  shall  be  void.  This  provision  is  not  con- 
tained in  the  Act  of  March  31,  1860,  P.  L.  382,  pec.  84,  ar  i 
P.  L.  427,  sec.  79,  no  doubt  being  omitted  as  unnecessary,  but 
it  would  not  seem  that  that  part  of  the  act  of  1705  is  repealed, 
and  we  are  therefore  of  opinion  that,  if  an  adjudication  of  nul- 
lity is  necessary  to  the  validity  of  an  after-contracted  marriage, 
the  conviction  of  bigamy  is  suflScient ;  but,  being  of  opinion 
that  the  alleged  marriage  with  William  Lake  was  absolutely 
void,  whether  adjudged  so  or  not  in  any  form  of  proceedings, 
we  do  not  deem  it  necessary  to  enter  into  a  discussion  of  the 
effect  of  the  conviction.]  [5] 

[The  court  below  dismissed  the  decree  in  divorce.]  [6] 

Libellant  appealed. 
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Errors  assigned  were  (1)  in  refusing  to  divorce  libellant  from 
respondent  (2)  In  its  fourth  finding  of  fact,  reciting  same. 
(3)  In  its  conception  of  the  Act  of  April  14,  1859,  P.  L.  647, 
and  also  in  stating :  ^^  Its  only  object  is  to  authorize  the  courts 
to  decree  to  be  void  a  supposed  marriage  which  is  already  ^  ab- 
solutely void.'  The  decree  so  made  has  no  effect  upon  tiie 
status  of  the  parties ;  it  simply  affects  the  evidence  of  it  and 
turns  that  which  was  before  but  matter  of  averment  and  proof 
into  res  judicata.  It  is  in  this  respect  similar  to  the  provisions 
for  decreeing  the  existence  of  the  facts  which  make  a  married 
woman  a  feme  sole  trader,  and  was  enacted  for  a  similar  reason.*' 
(4,  5)  To  conclusions  of  law  as  stated  in  the  opinion,  reciting 
same.     (6)  Refusing  decree  of  divorce. 

Samuel  A,  Ammon^  for  appellant 

A.  C.  Bobertsony  for  appellee. 

Opinion  by  William  W.  Pobtbe,  J.,  July  26, 1900 : 

The  libellant  married  the  respondent  on  September  7, 1897. 
The  application  is  for  a  decree  of  nullification  of  the  marriage 
under  the  provisions  of  the  act  of  April  14, 1859,  on  the  ground 
that  the.  respondent  had  a  husband  living  at  the  time  of  the 
marriage  to  the  present  libellant.  The  respondent  married  one, 
William  Lake,  on  August  14, 1884.  Believing  Lake  to  be  dead, 
she  so  represented  the  fact  to  the  present  libellant  before  mar- 
riage. She  now  sayB  that  she  made  no  positive  assertion  of  his 
death,  but  only  that  she  believed  him  to  be  dead.  In  May,  1899, 
the  libellant  learned  that  Lake  was  still  living.  He  thereupon 
brought  this  proceeding. 

The  respondent  in  defense  alleges  that  when  she  was  mar- 
ried to  Lake,  he  had  a  wife  or  wives  living.  She  claims  that 
by  reason  thereof,  her  marriage  to  liim  was  wholly  void,  and 
that,  therefore,  her  marriage  to  the  present  libellant  was  legal 
She  further  avers  that  Lake  was  convicted  of  bigamy  in  1885, 
and  by  reason  of  this  conviction  his  marriage  to  the  respond- 
ent was  rendered  void,  under  the  provisions  of  the  act  of 
Mai-ch  31, 1860. 

The  question  for  decision,  therefore,  is  whether  in  the  eye  of 
the  law  the  respondent  had  a  husband  living  at  the  time  she 
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married  the  libellant.  The  act  of  1859  provides  a  method  by 
which  a  judicial  record  may  be  obtained,  formally  declaring  void, 
maiTiages  which  by  the  law  are  void  and  recited  by  the  act 
itself  to  be  void.  It  is  a  means  furnished  by  the  legislature 
for  rendering  fa^Jts  and  their  effect  judicially  certain.  It  is  in 
the  nature  of  a  proceeding  in  divorce.  It  is  in  aid  of  the  party 
injured,  and  its  beneficial  provisions  should  be  invoked  and 
carried  out  by  the  persons  so  unfortunately  situated  as  to  be  in 
need  of  its  aid.  We  cannot  concede,  however,  that  a  marriage 
void  by  reason  of  bigamy  on  the  part  of  one  of  the  parties  is 
any  the  less  void  because  proceedings  were  not  brought  under 
the  act  of  1859  to  declare  the  marriage  void.  The  marriage  of 
the  respondent  with  William  Lake  was  absolutely  void.  She 
was  thus  free  to  marry  the  present  libellant,  who  is  not  entitled 
to  a  decree  of  nullification  of  his  marriage  under  the  provisions 
of  the  act  of  April  14, 1859,  inasmuch  as  the  respondent  had 
no  lawful  husband  living  at  the  time  of  her  intermarriage  with 
the  libellant.  There  are  happily  but  few  cases  in  the  reports 
of  this  commonwealth,  in  which  the  principle  involved  has  been 
discussed.  There  are  authorities,  however,  which  we  believe 
justify  the  conclusion  reached :  Kenley  v.  Kenley,  2  Yeates,  207; 
Heflfner  v.  Heffner,  23  Pa.  104;  Thomas  v.  Thomas,  124  Pa. 
646. 

Taking  this  view  of  the  case,  we  need  not  discuss  the  effect 
of  the  conviction  of  Lake  of  bigamy,  nor  the  argument  skilfully 
presented  by  counsel  for  the  appellant  on  this  branch  of  the 
case. 

The  judgment  is  affirmed. 


Coulter  V.  Gas  Company. 

OH  and  gas  leaser— Liability  of  assignee. 

An  assignee  of  an  oil  or  gas  lease  is  liable  for  pa3rmeiit  of  all  rents  or 
royalties,  which  accrue  when  he  holds  the  assignment. 

OH  and  gas  lease^Failure  of  gas— Reassignment, 

Where  an  oil  and  gas  lease  provides  for  the  pa3rnient  of  a  stipulated 
sum  per  year  for  each  well  from  which  gas  is  used  off  the  premises  and 
there  is  no  apportionment  provided  for  in  case  of  failure  of  gas,  when  a 
new  year  is  entered  upon,  an  obligation  to  pay  for  all  that  year  arises  sub- 
ject to  any  stipulated  right  to  annul  by  reassignment. 
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Argued  May  8,  1900.  Appeal,  No.  220,  April  T.,  1900,  by 
defendant,  in  a  suit  of  A.  L.  Coutler  against  Conemaugh  Gras 
Company,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Sept.  T., 
1898,  No.  440,  on  verdict  for  plaintiff.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed.    Opinion  by  W.  W.  Porter,  J. 

Assumpsit.     Before  Slagle,  J. 

Material  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Plaintiff  submitted  the  following  point : 

[1.  The  lease  to  defendant  is  a  yearly  letting  of  the  premises, 
and  under  the  terms  of  the  lease,  if  defendant  held  it  and  ex- 
ercised rights  under  it  for  the  first  quarter  of  the  year,  they 
are  liable  for  the  full  year  of  both  the  land  rental  and  the  roy- 
alty for  the  well,  and  this  is  true  whether  they  exercised 
rights  under  the  lease  for  the  remainder  of  the  year  or  not.  An- 
stver:  Affirmed.]   [1] 

The  court  below  instructed  the  jury  to  find  a  verdict  for 
plaintiff. 

Verdict  and  judgment  for  plaintiff  for  $312.60.  Defendant 
appealed. 

Hrrors  assigned  were  (1)  in  refusing  plaintiff's  point,  reciting 
same.     (2)  In  directing  the  jury  to  find  for  the  plaintiff. 

R,  B.  Stone^  with  him  0.  H,  Rosenhaum^  for  appellant. — The 
term  of  the  appellant's  control  over  the  premises  had  ceased  by 
the  exhaustion  of  the  gas,  for  the  removal  of  which  the  license 
was  granted,  except,  of  course,  that  it  had  the  right  to  remove 
its  property,  that  is,  the  casing,  tubing  and  pipe  lines,  at  any 
time :  Patterson  v.  Hausback,  8  Pa.  Superior  Ct.  40. 

Can  it  be  contended  that  the  term  of  liability  extended  be- 
beyond  the  term  of  the  instrument  under  which  the  alleged 
liability  arose?     Boyer  v.  Fullmer,  186  Pa.  282. 

The  same  rule  was  applied  in  Kemble  Iron  Company  v.  Scott, 
15  W.  N.  C.  220,  and  McCahan  v.  Hoi-ton,  121  Pa.  424. 

The  sum  prescribed  by  the  clause  in  question  was  not,  and 
did  not  purport  to  be,  for  the  rent  of  the  premises,  but  as  in 
the  case  of  Williams  v.  Guffy,  178  Pa.  842,  "  was  for  the  use 
of  the  well,"  or  for  the  product  of  the  well.    The  rental  for 
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the  farm  as  in  the  latter  case  was  not  limited  to  the  payment 
required  for  this  well. 

If,  pending  the  adjustment  of  a  disputed  liability,  the  debtor 
transmit  money  to  his  creditor  as  a  payment  in  full  of  the  de- 
mand, the  creditor  may  not  receive  and  retain  the  money  as  a 
credit  upon  a  larger  sum  claimed  by  him,  without  discharging 
the  debtor  as  to  the  whole :  Gas  Co.  v.  Johnson,  123  Pa.  676. 

In  that  case,  the  Supreme  Court,  Williams,  J.,  said:  "The 
party  paying  money  has  the  right  to  direct  its  appropriation. 
It  was  the  plain  duty  of  the  lessor  to  accept  the  check  for  the 
purpose  for  which  it  was  offered,  or  to  return  it."  See  also 
Harris  v.  Hay,  111  Pa.  662,  Rhoad's  Appeal,  189  Pa.  460, 
and  McDonald  v.  Piper,  193  Pa.  312. 

Harvey  A,  Miller^  for  appellee. — It  is  contended  by  counsel 
for  appellee  that  appellant  is  liable  for  the  royalty  for  the  well 
for  the  remainder  of  the  year,  and  for  reasons  therefor  see,  Wil- 
liams V.  Guffy,  178  Pa.  342. 

Opinion  by  William  W.  Porter,  J.,  June  26, 1900 : 
This  action  arises  upon  a  written  contract  executed  May  3, 
1893,  between  A.  L.  Coulter  and  John  Bott.  Bott  thereupon 
assigned  the  agreement  to  the  Jackson  Farm  Gas  Company. 
The  agreement  related  to  the  production  of  oil  and  gas  on  a 
farm  owned  by  the  plaintiff.  The  portions  of  the  contract  es- 
sential to  a  consideration  of  this  case  are  as  follows :  The  plain- 
tiff granted  to  John  Bott  and  his  assigns  "  all  the  oil  and  gas 
in  and  under  the  following  described  premises,  together  with 
the  right  to  enter  thereon  at  all  times  for  the  purpose  of  drilling 
and  operating  for  oil,  gas  or  water,  and  to  erect  and  maintain 
all  buildings  and  structures  and  lay  all  pipes  necessary  for  the 
production  and  transportation  of  oil,  gas  or  water  taken  from 
said  premises  ....  to  have  and  to  hold  the  above  premises  on 
the  following  conditions :  If  gas  only  is  found,  second  party 
agrees  to  pay  $300  each  year,  quarterly,  for  the  product  of 
each  well  while  the  same  is  being  used  off  the  premises.  .  .  . 
In  case  no  well  is  completed  within  ....  from  this  date,  then 
this  grant  shall  become  null  and  void,  unless  second  party  shall 
pay  to  said  first  party,  $150  annually  for  each  year  thereafter 
such  completion  is  delayed  ....  The  second  party  also  re- 
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serves  exclusive  right  to  reconvey  the  premises  hereby  granted, 
and  thereupon  this  instrument  shall  be  null  and  void.  The 
rental  to  commence  from  date  of  this  lease  and  to  be  paid  every 
three  months,  f37.50.  .  .  .  The  rental  to  continue  on  one  half 
of  this  farm  until  a  second  well  is  drilled." 

The  Jackson  Farm  Gas  Company  completed  a  gas  producing 
well  on  March  27, 1895,  and  continued  in  occupancy  until  Sep- 
tember 24, 1897,  the  date  of  the  assignment  to  the  defendant 
company.  The  pa5rment8  required  by  the  agreement  were  made 
until  March  27, 1897.  The  next  quarterly  payment,  which  fell 
due  on  June  27,  1897,  was  not  made  until  November  8,  1897, 
by  a  check  of  the  Jackson  Farm  Gas  Company.  This,  it  will 
be  noted  was  subsequent  to  the  assignment  of  the  contract  to 
the  defendant  company.  Accompanying  the  check  was  a  letter 
in  which  it  is  said:  "  As  the  well  stopped  producing  prior  to 
June  27,  the  above  amounts  are  in  full  settlement  for  royalties 
and  rental."  The  evidence,  while  not  entirely  clear,  indicates 
that  the  well  was  disconnected  from  the  pipe  lines  about  the 
time  of  the  assignment  of  the  contract  to  the  defendant  com- 
pany, in  September,  1897. 

The  plaintifiPs  claim  is  for  the  last  three  quarterly  payments 
due  to  March  27, 1898,  the  end  of  the  current  year,  including 
both  the  rent  of  one  half  of  the  farm  (due  because  of  the  fail- 
ure to  drill  a  second  well)  and  the  rent  or  royalty  due  on  the 
first  well.  The  liability  for  rent  of  one  half  of  the  farm  is 
apparently  not  disputed.  Nothing  is  said  in  the  printed  argu- 
ment of  the  appellant  denying  the  liability.  There  seems  to  be 
no  reason  to  doubt  that  the  defendant  company  is  responsible 
for  it,  inasmuch  as  an  assignee  of  an  oil  or  gas  lease  is  liable 
for  payment  of  all  rents  or  royalties,  which  accrue  while  he  holds 
the  assignment :  Fennell  v.  Gufifey,  156  Pa.  38.  Especially  is 
this  liability  fixed  in  this  case,  inasmuch  as  the  power  to  re- 
convey  and  thus  terminate  the  contractual  relation  was  not 
exercised  by  the  defendant  company.  The  pressure  of  the 
appellant's  argument  bears  upon  the  question  of  the  liability 
of  the  defendant  company  for  the  three  quarterly  amounts 
claimed  to  be  due,  under  the  contract,  for  the  first  well.  The 
stipulation  is,  "If  gas  only  is  found,  second  party  agrees  to  pay 
•800  each  year,  quarterly,  for  the  product  of  each  well  while 
the  same  is  being  used  off  the  premises." 
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The  appellant  asserts  that  the  first  well  ceased  to  supply  gas 
in  usable  quantities ;  that  it  was  disconnected  from  the  pipe 
lines ;  that  the  product  thus  ceased  ^^  being  used  off  the  prem- 
ises ; "  that  thereupon,  the  payments  for  this  well  ceased  be- 
fore the  time  of  the  payment  made  by  the  Jackson  Farm  Gas 
Company ;  that  the  said  payment  was  final  and  in  full  settle- 
ment as  shown  by  the  letter  accompanying  the  payment.  The 
plaintiff  replies  that  the  sum  to  be  paid  for  a  gas  well  was  a 
yearly  sum,  payable  in  quarterly  instalments;  that  the  con- 
tract was  for  a  year ;  t^iat  a  new  yeai*  had  begun  and  the  first 
quarterly  payment  on  account  had  been  made ;  that  the  con- 
tract provided  a  method  for  terminating  the  liability  for  rent 
by  reconveyance,  which  the  defendant  company  did  not  adopt ; 
that  after  the  alleged  disconnection  of  the  well  and  after  the 
defendant  company  took  an  assignment  of  the  contract,  they 
examined  the  well  with  intention,  if  possible,  of  using  it ;  that 
there  was  no  such  evidence,  therefore,  of  an  intention  to  aban- 
don it  as  invoked  the  operation  of  the  clause  relating  to  ces- 
sation of  use  "  off  the  premises ; "  that  the  letter  and  check 
of  the  Jackson  Farm  Gas  Company  were  sent  after  the  assign- 
ment to  the  Conemaugh  Gas  Company ;  that  any  act  of  the 
former,  after  parting  with  title,  could  not  operate  to  relieve 
the  Conemaugh  Gas  Company ;  that  the  notice  of  the  cessation 
of  the  gas  was  not  an  attempt  to  exercise  the  power  to  nullify 
by  reconveyance ;  and  that  if  such  an  attempt  it  was  futile  be- 
cause the  Jackson  Farm  Gas  Company  had  already  parted  with 
their  rights. 

Thus  stand  the  parties.  Many  allegations  and  counter  al- 
legations appear  to  be  made.  There  is,  however,  but  one  fun- 
damental question  upon  the  answer  to  which  the  case  hangs : 
Was  the  payment  of  $300  under  all  of  the  terms  of  the  con- 
tract an  amount  to  be  paid  for  a  current  year,  whether  the  well 
was  used  or  not  during  that  year?  We  are  of  opinion  that  the 
stipulation  was  for  a  year.  When  a  new  year  was  entered  up- 
on an  obligation  to  pay  for  all  of  that  year  arose,  subject  to 
the  right  to  annul  by  reassignment.  If  the  product  of  the 
well  ceased  to  be  used  "  off  the  premises  "  during  that  year,  it 
was  a  risk  assumed  by  the  lessee.  The  year  knew  no  frac- 
tions. In  respect  to  the  liability  to  pay  there  was  no  appor- 
tionment provided  in  the  case  of  failuie  of  gas.    This  is  the 
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meaning  to  be  placed  upon  the  clause  providing  for  payment 
It  is  true  that  in  this  case  the  compensation,  rent  or  royalty 
is  not  agreed  to  be  paid  in  advance  (as  in  Williams  v.  Guffy, 
178  Pa.  342),  but  the  promise  to  pay  is  to  pay  for  a  year,  and 
before  the  commencement  of  each  year,  the  lessee  had  the 
right  to  determine  whether  or  not  he  desired  to  enter  upon  it 
Apart  from  the  meaning  deducible  directly  from  the  language 
of  the  several  portions  of  the  contract  itself,  there  is  light  to 
be  gained  from  the  acts  of  the  parties.  There  was  an  examin- 
ation made  of  this  well  by  the  defendants  after  the  time  at 
which  the  well  is  said  to  have  been  cut  off  or  abandoned. 
Their  course  indicates  an  intention  to  retain  the  rights  un- 
der the  contract  to  drill  other  wells  and  to  utilize  the  first  well, 
if  possible.  The  letter  sent  by  the  Jackson  Farm  Gas  Com- 
pany could  not  at  the  most  have  a  greater  effect  than  notice 
that  the  well  had  ceased  to  produce.  Giving  tliis  its  proper 
effect  and  having  regard  to  the  disconnection  of  the  well  also, 
it  was  not  such  an  abandonment  as  released  the  defendants  in 
view  of  their  apparent  retention  of  right  and  their  failure  to 
reassign  as  provided  by  their  contract.  The  effect  of  the  fail- 
ure to  reassign  was  felt  by  the  defendants.  An  attempt  was 
made  at  or  about  the  time  of  the  bringing  of  this  suit  to  re- 
assign and  to  force  the  plaintiff  to  accept  the  reassignment 
This  he  declined.  The  incident  is  referred  to  only  because  the 
act  indicates  that  up  to  that  time  there  had  been  no  attempt  to 
render  null  the  document  under  which  the  defendant  company 
is  now  sought  to  be  held  liable. 

We  are  of  opinion  that  no  error  was  committed  by  the  court 
below  and  the  judgment  is,  therefore,  affirmed. 


Wingett  t).  Bell. 

Legacies  charged  on  lands— Alienee,  in  possession,  liabU. 

A  devisee  of  land  charged  witli  exclusive  right  of  residence  in  the  man- 
sion house,  vested  in  the  wiciow,  together  with  a  charge  for  her  comfort- 
able support  and  maintenance,  accepting  the  devise,  becomes  personally 
liable  for  the  charge.  And  the  alienee  of  the  devisee,  who  takes  the  land 
cum  onere  becomes  personally  liable  for  the  arrears  accruing  during  the 
continuance  of  his  estate,  the  charge  following  the  land. 
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As  between  the  original  devisee  out  of  possession  and  the  alienee  in 
possession,  equity  would  hold  the  latter  to  the  performance  of  the  obliga- 
tion, since  the  means  to  perform  and  the  fund  specially  charged  are  in  his 
exclusive  control. 

Jurisdiction,  0.  C. — Leggtdes  charged  on  land. 

The  orphans'  court  under  Act  of  February  24,  1834,  P.  L.  70,  has  ex- 
clusive equitable  jurisdiction  in  the  case  of  legacies  charged  on  land. 

Argued  April  17, 1900.  Appeal,  No.  62,  April  T.,  1900,  by 
defendant,  in  suit  of  Silas  Wingett,  executor  of  the  estate  of 
Hannah  Wingett,  deceased,  against  Hamilton  K.  Bell,  from 
decree  of  O.  C.  Washington  Co.,  Feb.  T.,  1894,  No.  64,  sus- 
taining  bill  for  support  and  maintenance.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Afl&rmed.     Opinion  by  W.  W.  Porter,  J. 

Hearing  on  bill,  answer  and  proofs.     Before  Taylor,  J. 

It  appears  from  the  record  that  the  prayer  of  the  petition  was 
for  a  citation  on  defendant  to  show  cause  why  he  should  not 
pay  to  the  petitioner  the  amount  of  the  rental  value  of  a  man- 
sion house  and  the  amount  required  for  the  support  and  main- 
tenance of  Hannah  Wingett  in  accordance  with  the  provisions 
of  the  will  of  Reuben  Wingett,  deceased. 

The  facts  suflBciently  appear  in  the  opinion  of  the  court. 

The  court  below  made  the  following  decree : 

[Now,  July  10, 1899,  this  cause  came  on  to  be  heard  on  the 
testimony  taken  and  was  argued  by  counsel,  whereupon,  upon 
due  consideration  thereof,  it  is  ordered,  adjudged  and  decreed 
that  the  said  H.  K.  Bell,  respondent  in  this  proceeding,  pay  to 
Silas  Wingett,  executor  of  the  will  of  Hannali  Wingett,  de- 
ceased, the  sum  of  $524.23  in  full  payment  for  tTie  suppport  and 
maintenance  of  the  said  Hannah  Wingett,  deceased,  by  reason 
of  his  being  the  vendee  of  land  changed  with  her  support  and 
maintenance,  as  found  in  the  foregoing  opinion.  And  it  is 
further  ordered  and  decreed  that  the  estate  of  Hannah  Wingett 
pay  one  half  of  the  costs  of  this  proceeding,  and  H.  K.  Bell  the 
other  one  half  of  the  costs  of  this  proceeding.]  [1] 

Defendant  appealed. 

Error  asngned  was  in  entering  the  deci'ee,  reciting  same. 
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Jno.  C.  Baney  for  appellant. — When  he  accepted  the  land, 
under  the  will,  he  made  himself  personally  liable  for  the  com- 
fortable support  and  maintenance  of  Hannah  Wingett  while 
she  remained  single.  Whether,  under  the  circumstances  of 
this  case,  Bell,  the  appellant,  and  the  alienee  of  the  land,  is  lia- 
ble or  not,  Silas  Wingett  remained  liable  to  Hannah  Wingett 
for  her  comfortable  support  and  maintenance  so  long  as  she 
remained  single :  Steele's  Appeal,  47  Pa.  487 ;  Hoover  v. 
Hoover,  6  Pa.  351. 

As  is  said  in  Glen  v.  Fisher,  6  Johns.  C.  R.  83,  a  case  which 
cannot,  in  this  particular,  be  distinguished  from  the  present,  by 
acceptance,  the  devisee  becomes  absolutely  bound  for  the  lega- 
cies, and  cannot  set  up  any  condition  precedent  to  it,  for  the 
law  makes  none.  He  who  accepts  a  benefit  under  a  will,  must 
conform  to  all  its  provisions,  and  renounce  every  right  incon- 
sistent with  them. 

Authorities  for  this  position  are  numerous,  but  attention  is 
called  to  the  following:  Coane  v.  Parmentier,  10  Pa.  72; 
Brandt's  Appeal,  8  Watte,  198 ;  Etter  v.  Greenawalt,  98  Pa. 
422 ;  Lobach's  Case,  6  Watte,  167. 

He  was  personally  liable  to  her  for  this.  It  was  a  personal 
charge  against  him.  It  was  a  debt  that  he  owed  her.  In  fur- 
nishing her  with  comfortable  support  and  maintenance,  he  was 
only  giving  her  what  she  could  have  compelled  him  to  give 
her,  by  a  proceeding  at  law. 

Our  contention  is,  that  being  personally  responsible  to  her  to 
do  this,  and,  in  pursuance  of  that  responsibility,  having  done  it, 
he  cannot  now,  as  executor  of  her  will,  compel  Hamilton  K. 
Bell,  the  alienee  of  the  farm  devised  to  him,  to  pay  the  amount 
which  he  has  expended.  All  claims  of  the  estate  of  Hannah 
Wingett,  by  reason  of  the  charge  on  the  farm  devised  to  Silas 
Wingett,  have  been  satisfied  by  the  furnishing  of  a  comforta- 
ble support  and  maintenance  to  Hannah  Wingett  by  Silas 
Wingett. 

T.  F,  Birch^  with  him  J.  W.  Donnan  and  A.  Dannan^  for  ap- 
pellee.— None  of  the  cases  cited  go  so  far  as  to  say  that  where 
maintenance  and  support  are  charged  upon  the  land  as  this 
was,  that  a  devisee  deprived  of  the  possession  from  which  the 
maintenance  is  provided  is  personally  liable  therefor :  Pierce  v. 
Livingston,  80  Pa.  101 ;  Steele's  Appeal,  47  Pa,  437. 
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This  IS  also  the  law  of  Mohler's  Appeal,  8  Pa.  26,  distinguish- 
ing Hoover  v.  Hoover,  5  Pa.  861,  and  followed  by  a  long  line 
of  affinnative  cases. 

In  the  language  of  Mounts's  Appeal,  107  Pa.  402,  when  the 
testator  directed  that  the  widow  should  have  her  maintenance 
off  the  farm  during  her  life,  '^  he  did  not  intend  that  this  ap- 
propriation should  be  used  merely  as  a  supplement  to  her  own 
industry  or  to  the  charity  of  her  child  or  children." 

The  second  contention  of  appellant,  that  the  executor  of 
Hannah  Wingett  cannot  maintain  this  proceeding  is  fully  an- 
swered by  reference  to  section  28  of  the  Act  of  February  24, 
1834,  P.  L.  70. 

Opinion  by  William  W.  Portbb,  J.,  July  26, 1900 : 
The  portions  of  the  will  of  Reuben  Wingett,  out  of  which 
this  controversy  arises,  are :  "  I  give  and  bequeath  unto  my 
son  Silas,  the  farm  on  which  I  now  reside,  supposed  to  contain 
about  one  hundred  and  twenty-five  aci^s,  reserving  to  i©y  wife 
the  exclusive  use  of  my  mansion  house  while  she  shall  remain 
my  widow,  or  is  capable  of  managing  it,  and  while  my  daugh- 
ters Jane  and  Amanda  shall  remain  single,  it  is  my  will  that 
they  both  have  a  home  in  the  house.  .  .  .  My  wife  is  to  have 
a  comfortable  support  and  maintenance  off  the  proceeds  of  the 
faim  while  she  remains  single.  My  son  Silas  to  have  possession 
of  the  farm  when  he  shall  arrive  at  the  full  age  of  twenty-five 
years,  but  he  shall  have  no  authority  to  sell  the  farm  during 
the  lifetime  of  his  mother,  nor  under  any  circumstances  until 
he  shall  be  thirty  years  of  age." 

Silas  Wingett  accepted  the  devise  of  the  farm  and  went  into 
possession.  He  and  his  family  occupied  the  mansion  house, 
and  the  decedent's  widow  an  adjacent  small  house,  under 
agreement  between  them.  On  April  19,  1886,  Silas  Wingett 
made  an  assignment  for  the  benefit  of  creditors.  Sale  was  made 
of  the  farm  by  the  assignees  to  H.  K.  Bell,  on  November  22, 
1886.  On  December  31,  1887,  Silas  Wingett  and  his  family 
with  his  mother,  Hannah,  left  the  farm.  Some  old  furniture 
was  left  in  the  mansion  house.  It  was  tightly  closed.  Upon 
the  door  was  posted,  by  Hannah  Wingett,  a  notice  forbidding 
trespass.  From  the  time  of  removal  until  her  death,  August  3, 
1890,  Hannah,  the  widow  of  the  decedent  made  her  home  with 
Vol.  XIV— 36 
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Silas  away  from  the  farm.  By  her  will  she  appointed  her  son, 
Silas,  executor.  On  April  3, 1894,  he  as  executor,  presented  a 
petition  to  the  orphan's  court  for  a  citation  to  Bell,  to  appear 
and  show  cause  why  he  should  not  pay  rental  value  of  the 
mansion  house  and  the  amount  required  for  the  support  and 
maintenance  of  Hannah  Wingett,  during  the  period  from  Jan- 
uary 1, 1888,  until  August  3, 1890.  The  allegation  is  that  un- 
der the  provisions  of  the  will  quoted.  Bell,  as  vendee  of  the 
assignee  of  Silas  Wingett,  is  chargeable  with  the  amount 
claimed. 

It  is  contended  by  Bell,  the  respondent,  that  the  widow  of 
the  decedent  received  her  support  and  maintenance  from  Silas 
Wingett  up  to  the  time  of  her  death,  and  that  as  the  charge  is 
a  personal  liability  of  the  original  devisee,  the  land  and.  the 
alienee  of  the  devisee  are,  therefore,  discharged.  The  provi- 
sion made  by  Reuben  Wingett  for  his  wife  was,  by  the  terms 
of  the  will,  a  chai'ge  on  the  realty.  This  is  too  plain  to  require 
the  citation  of  authorities.  Indeed,  the  appellant  concedes  it. 
The  provision  was  twofold.  First,  the  wife  was  given  the 
^*  exclusive  use  of  the  mansion  house  while  she  shall  remain  my 
widow,  or  ia  capable  of  managing  it,"  and  second,  ^'  a  comfort- 
able support  and  maintenance  off  the  proceeds  of  the  farm.** 
As  to  tlie  first  provision,  it  may  be  said  that  it  is  something 
more  than  a  mere  charge  upon  the  land.  It  would  seem  to 
come  near  to  creating  an  interest  in  the  land  itself.  See  Wust- 
hoff  V.  Dracourt,  3  Watts,  240.  It  is  the  gift  of  an  exclusive 
right  of  possession  and  use  of  the  mansion  house. 

The  defendant,  Bell,  the  owner  of  the  land  charged,  used 
the  mansion  house  during  the  period  for  which  compensation  is 
sought  The  widow  was  thus  excluded  &om  its  use.  If  living, 
she  would  be  entitled  to  receive  compensation  therefor.  Being 
dead,  the  right  survives  to  the  executor  of  her  wilL  Bell,  as 
alienee,  was  liable  by  privity  of  estate  during  the  time  he  oc- 
cupied the  premises  charged.  The  legatee  or  annuitant  had  a 
personal  remedy  against  him  during  the  time  he  was  in  posnt- 
sion  and  received  the  profits.  The  enforcement  of  paymeat 
WHS  within  the  jurisdiction  of  the  (uphans^  court,  under  tlie 
act  of  Februarys  24,  1834 :  Mohler^s  Appeal,  8  Pa.  26. 

There  was  no  need,  on  the  part  of  the  widow,  during  Ufie,  to 
make  demand  upon  Bell.    The  burden  was  on  him  to  diacliai^ge 
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tbe  obligation  imposed  upon  the  land,  and  to  f  unush  or  tender 
performance  to  her.  '^  The  charge  was  in  the  nature  of  a  debt 
which  the  debtor,  in  order  to  discharge  himself  of,  must  seek 
the  creditor  and  perform,  or  ofifer  to  perform,  his  obligation :  " 
Steele's  Appeal,  47  Pa.  437.  There  is  nothing  in  the  case, 
whatever,  showing  that  Hannah  Wingett  ever  received  from 
her  son,  Silas,  compensation  for  the  deprivation  of  the  use  of 
the  mansion  house.  The  course  of  the  court  below  in  enforc- 
ing the  right  to  such  compensation  against  Bell,  the  alienee, 
was,  therefore,  proper  in  substance  and  in  form. 

The  appellant  urges  strongly  that  the  second  or  supplemental 
.provision  of  the  will  for  a  '^  comfortable  support  and  mainte- 
nance," has  been  fulfilled.  Having  removed  from  the  farm, 
having  made  her  home  with  her  son,  Silas,  the  original  devisee 
of  the  land,  and  Silas  having  furnished  support  and  mainte- 
nance up  to  the  time  of  her  death,  it  is  claimed  that  the  land 
and  its  holder  are  thereby  released.  There  are  many  cases  in 
Pennsylvania  which  hold,  as  contended  by  the  appellant,  that  a 
devisee,  accepting  land  subject  to  a  charge,  becomes  personally 
liable  for  the  charge  by  virtue  of  his  acceptance  of  the  devise : 
Steele's  Appeal,  supra ;  Hoover  v.  Hoover,  6  Pa.  361 ;  Lobach's 
Case,  6  Watts,  167 ;  Etter  v.  Green  wait,  98  Pa.  422.  The  lia- 
bility may  even  extend  to  his  estate  after  his  death :  Swoopes' 
Appeal,  27  Pa.  68 ;  Coane  v.  Parmentier,  10  Pa.  72.  There 
are,  as  weU,  cases  which  hold  that  the  charge  foUows  the  land 
into  the  hands  of  an  alienee  of  the  devisee,  who  takes  the  land 
cum  onere,  and  thereby  becomes  personally  liable  for  the  arrears 
accruing  during  the  continuance  of  his  estate  (Mohler's  Ap- 
peal, supra),  the  original  devisee  also  remaining  liable :  Steele's 
Appeal,  supra. 

The  act  of  February  24, 1834,  (under  the  provisions  of  which 
this  proceeding  has  been  brought)  by  its  terms  and  by  the  con- 
struction placed  upon  them  by  the  Supreme  Court,  confers  a 
comprehensive  and  exclusive  equitable  jurisdiction  in  the  or- 
phans' court,  in  the  case  of  legacies  charged  on  land :  Mohler's 
Appeal,  supra ;  Downer  v.  Downer,  9  Watts,  60 ;  Craven  v. 
Bleakney,  9  Watts,  19 ;  Strickler  v.  Scheaffer,  5  Pa.  240 ;  Peirce 
V.  Livingston,  80  Pa.  99 ;  Brotzman's  Appeal,  119  Pa.  646 ; 
Walker  v.  Gibson,  164  Pa.  612.  By  the  teims  of  the  act  all  par- 
ties interested  ma^  be  brought  into  the  liti^Uon.    This  in- 
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eludes  the  exeeutor  of  the  will,  the  heirs  or  devisees,  and 
extends  to  an  alienee,  who  is  clearly  embraced  in  that  portion 
of  the  act  which  directs  notice  to  be  served  on  such  other  per- 
sons as  may  be  interested  in  the  estate :  Mohler's  Appeal,  supra. 
The  rights  of  all  of  them  may  be  considered  and  adjusted ;  the 
proceding  is  to  be  "  according  to  equity." 

In  Steele's  Appeal,  supra,  the  question  of  the  responsibility 
of  the  representatives  of  an  alienee  and  two  sons,  devisees,  of 
the  decedent  was  raised.  The  court  says:  ''Brodhead  pur- 
chased the  lands  devised,  subject  to  the  provision  in  question, 
and  it  is  charged  on  the  lands  in  his  hands  ;  his  representatives, 
therefore,  must  make  good  what  has  been  omitted  by  compen-* 
sation  in  money.  So,  too,  are  the  sons,  devisees,  answerable  for 
the  maintenance  of  the  vridow,  as  they  accepted  the  devises  on 
the  terms  of  furnishing  such  maintenance,  and  they  do  not  re- 
lieve themselves  by  a  transfer."  Then  the  case  is  sent  back 
"  to  be  proceeded  in,  in  accordance  with  the  views  herein  ex- 
pressed, leaving  the  equities  to  be  administered  under  them 
vrithout  further  instructions  to  the  court  below."  Thus  it  is 
apparent  that  the  liability  of  the  several  parties  for  the  per- 
formance of  a  charge  or  duty  imposed  upon  real  estate  is  to  be 
determined,  not  by  any  fixed  rule  of  sequence,  but  upon  the 
broad,  equitable  considerations  permitted  by  the  chai-acter  and 
scope  of  the  proceeding,  under  the  act  of  February  24,  1834. 

What,  then,  is  the  status  of  Bell,  the  alienee  and  present 
holder  of  the  land,  in  regard  to  the  furnishing  of  the  comfort- 
able support  to  Hannah  Wingett?  Confessedly,  he  has  not 
furnished  it,  although  he  has  been  in  possession  of  the  land. 
He  has  received  the  **  proceeds  of  the  farm  "  out  of  which  the 
vnll  specifically  provides  that  the  support  shall  come.  The 
reason  and  basis  of  his  liability,  in  law,  is  that  he  took  the  land 
cum  onere,  with  knowledge  of  the  charge.  It  may  be  assumed 
that  as  purchaser  of  the  property,  subject  to  the  charge,  he 
bought  for  a  price  lower  than  had  the  land  been  unencumbered. 
These  considerations  make  it  quite  clear  that  in  equity  Bell 
should  primarily  be  held  liable  for  the  charge  during  his  hold- 
ing of  title  and  receipt  of  the  usufruct  out  of  which  the  charge 
was  made  primarily  payable. 

What  is  the  status  of  Silas  Wingett  ?  By  the  rule  of  law,  he 
became  individually  Liable  for  the  charge  upon  the  real  estate 
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when  he  accepted  the  devise.  He  lost  the  possession  of  the 
land,  and  thereafter  ceased  to  receive  or  control  the  proceeds 
of  the  farm.  His  possible  insolvency  does  not  seem  to  have 
been  contemplated  by  the  testator,  but  the  intention  expressed 
by  the  will  is  that  the  land,  and  particularly  the  proceeds,  were 
to  be  the  primary  fund  for  the  discharge  of  the  obligation  im- 
posed. The  charge  was  not  one  which  by  promptly  paying, 
the  son  might  acquire  a  fee  in  the  land  devised.  It  was  a  con- 
tinuing charge,  which  could  only  be  strictly  performed  during 
tenure  and  occupancy  of  the  farm  by  the  devisee.  As  between 
the  original  devisee  out  of  possession,  and  the  alienee  in  pos- 
session, equity  would  hold  the  latter  to  the  performance  of  the 
obligation,  since  the  means  to  perform  and  the  fund  specially 
charged  are  in  his  exclusive  control. 

It  is,  however,  urged  that  as  Hannah  Wingett  lived  with  her 
son,  Silas,  after  leaving  the  farm,  and  as  she  received  support  at 
his  hands,  the  obligation  has  been  in  fact  performed  by  the  de- 
visee, who,  under  the  rule  of  law,  was  liable.  The  support  and 
maintenance  were,  by  the  will  of  the  testator,  to  be  derived  from  a 
specific  source,  namely,  the  "  proceeds  of  the  farm."  Plainly, 
that  which  she  received  from  her  son  did  not  come  from  that 
source.  It  was  not  furnished  because  of  inability  to  procure 
it  from  Bell,  who  was  in  possession,  for  no  refusal  on  his  part 
is  shown.  It  is  to  be  observed  that  aside  from  the  obligation 
imposed  by  accepting  the  devise,  Silas  Wingett  owed  the  moral 
and  legal  obligation  to  furnish  his  mother  with  support.  This 
obligation  is  of  a  higher  source  and  greater  stringency  than  that 
imposed  by  the  acceptance  of  the  devise.  The  presumption 
is  that  the  act  done  was  in  discharge  of  the  higher  obligation. 
Had  Silas  required  his  mother  to  leave  his  house  to  become  a 
charge  upon  other  relatives,  or  upon  the  county,  the  question 
now  presented  could  not  have  arisen.  Had  she  chosen  to  live 
with  other  relatives,  who  were  under  no  obligation  growing  out 
of  Reuben  Wingett's  will,  the  question  could  not  have  arisen. 
In  the  absence,  then,  of  clear  proof  that  the  support  given  by 
Silas  Wingett  to  his  mother  was  agreed  to  be  in  discharge  of 
the  obligation  to  support  imposed  by  the  devise  of  the  farm,  it 
will  be  assumed  that  it  was  done  in  discharge  of  a  filial  duty. 
We  hold  that  the  charge  imposed  upon  the  respondent  by  the 
court  below,  was  rightly  charged  in  view  of  all  the  equities. 

The  decree  is  affirmed. 
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Bannon  v.  Bank. 

EquUy^Appeals^  Validity  of  finding  of  fact. 

The  finding  of  the  court  below  under  the  new  equity  rules  especially  if 
the  credibility  of  the  witness  l>e  a  factor,  will  not  be  set  aside  on  appeal 
unless  there  be  manifest  error. 

Argued  April  23, 1900.  Appeal,  No.  66,  April  T.,  1900,  by 
plaintiff,  in  suit  of  Rose  Bannon,  against  the  Lincoln  National 
Bank  and  H.  F.  Doris,  from  decree  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1899,  No.  222,  in  favor  of  plaintiff.  Before  Rice,  P.  J., 
Bbaveb,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed.     Opinion  by  W.  W.  Porter,  J. 

Hearing  on  bill,  answer  and  proofs.    Before  Shafer,  J. 

It  appears  from  the  record  that  the  sole  question  involved 
was  whether  defendant  bank  had  the  right  to  treat  certain 
shares  of  stock  pledged  as  collateral  for  the  note  of  H.  F.  Doris 
as  his  property,  and  apply  the  proceeds  of  their  sale  not  only  to 
the  payment  of  the  note  for  which  they  were  specifically  pledged, 
but  also  to  the  payment  of  certain  other  minor  obligations. 

The  court  below  by  its  findings  of  fact  and  conclusions  of  law 
allowed  defendant  a  credit  upon  proceeds  of  stock  sold  in  pay- 
ment of  the  minor  obligations,  and  entered  a  decree  in  favor  of 
plaintiff  for  the  balance  only.     Plaintiff  appealed. 

Erron  assigned  were  to  the  findings  of  fact  of  the  court  be- 
low, and  to  its  decree  in  not  holding  that  the  defendant  held 
the  notes  amounting  to  $554.02,  and  discounted  by  it,  for  H.  F. 
Doiis,  and  held  in  trust  for  Rose  Bannon,  and  in  placing  one 
half  the  cost  upon  the  plaintiff. 

i.  C.  Barton^  for  appellant. 

James  R,  Sterrett^  for  appellee. 

Opinion  by  William  W.  Porter,  J.,  July  26, 1900. 
We  discern  no  error  in  this  record.     The  sole  question  in- 
volved is  whether  the  bank  had  the  right  to  treat  the  shares  of 
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stock,  pledged  as  collateral  for  the  note  of  H.  F.  Doris,  as  his 
property  and  apply  the  proceeds  of  their  sale,  not  only  to  the 
payment  of  the  note  for  which  they  were  specifically  pledged, 
but  also  to  the  payment  of  certain  other  minor  obligations.  The 
testimony  for  the  bank  is  that  it  was,  by  arrangement  with 
Doris,  authorized  to  treat  the  stock  as  collateral  for  his  general 
indebtedness.  He  denies  this.  The  court  below  finds  the  dis- 
puted fact  in  favor  of  the  bank  as  follows :  "  The  oflScers  of 
the  bank  believed,  at  the  time  the  agreement  was  made  by 
H.  F.  Doris,  that  the  stock  should  be  held  as  collateral  for  his 
indorsements ;  that  the  stock  was  in  fact  the  property  of  H. 
F.  Doris,  himself,  and  continued  to  entertain  that  belief  up 
until  after  the  sale  of  the  stock  by  them,  made  at  his  request. 
He  claimed  to  be  the  owner  of  it,  and  the  bank  received  no  in- 
formation from  any  source  which  would  indicate  to  it  that  it 
was  not  his  property."  We  see  no  reason  to  disturb  this. 
The  finding  of  the  court  below  under  the  new  equity  rules, 
especially  if  the  credibility  of  the  witnesses  be  a  factor,  will  not 
be  set  aside  on  appeal  unless  there  be  manifest  error : "  Mackin- 
tyre  v.  Jones,  9  Pa.  Superior  Ct.  643. 

The  plaintiff  contends  that  the  stock  was  hers ;  that  it  was 
pledged  only  for  the  note  of  $2,450.  The  certificates  were  in 
her  name.  They  were  lodged  with  the  bank  by  Doris  with  blank 
power  of  attorney,  duly  signed  by  the  plaintiff.  Thus  wa^ 
Doris  furnished  with  the  indicia  of  ownership :  Gilbert  v. 
Building  Association,  184  Pa.  654 ;  Wood's  Appeal,  92  Pa.  879. 
His  agreement  as  to  the  use  to  be  made  of  the  collateral,  in  the 
absence  of  any  restrictive  notice  from  the  plaintiff,  was  suflBcient 
protection  to  the  bank  in  dealing  with  the  pledged  stock.  True, 
the  agreement  with  Doris  was  verbal.  But  the  note  for  $2,450, 
referring  to  the  collateral  pledged,  treated  the  stock  in  terms 
as  the  property  of  Doris.  By  it  Doris  says :  "  As  collateral  se- 
curity, I  have  delivered  one  hundred  and  five  (105)  shares  of 
the  capital  stock  of  the  Dixon-Wood  Company,  which  I  hereby 
authorize  and  empower  the  holder  hereof,  on  default  in  pay- 
ment at  maturity,  ....  to  sell,"  etc.,  thereby,  on  the  face  of 
the  obligation,  treating  the  shares  as  his  individual  property. 
On  the  back  of  this  paper  the  plaintiff  indorsed  a  guaranty  of 
payment,  to  which  is  appended  her  signature.  By  so  doing, 
she  is  to  be  chargeable  with  knowledge  that  Doris,  in  dealing 
with  the  bank,  was  treating  the  shares  as  his  own. 
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The  court  below  divided  the  costs  between  the  parties.  Of 
this  the  appellant  complains.  This  was  an  adjustment  of  the 
costs  by  a  chancellor  in  the  exercise  of  his  discretion.  There 
is  nothing  inequitable  in  his  act.  True,  the  plaintiff  had  in  the 
hands  of  the  defendant  bank  a  sum  of  money  to  which  she  was 
entitled,  growing  out  of  the  sale  of  the  shares  of  stock,  bnt  not 
involved  in  the  determination  of  the  main  question  raised  here. 
This  sum  has  been  directed  to  be  paid  to  her.  It  should  have 
been  paid  without  compulsion.  Thus  the  plaintiff  would  seem 
to  be  entitled  to  costs.  But  there  was  a  dispute  between  the 
parties  which  had  in  it  some  substance.  This  required  the 
filing  of  the  bill.  In  this  contention  the  defendant  succeeds. 
On  the  whole  case,  therefore,  it  seems  equitable  that  the  costs 
should  be  divided. 

The  assignments  of  error  are  dismissed  and  the  decree  is 
a£Brmed. 


Auburn  v.  Tube  Works  Company. 

Master  afid  servant — Risks  of  employment—Negligence. 

If  an  employee  having  opportunity  of  becoming  acquainted  with  the 
risks  of  his  situation,  accepts  them,  he  cannot  complain  if  subsequently 
injured  by  such  exposure.  By  contracting  for  tlie  performlance  of  hazard- 
ous duties,  he  assumes  such  risks  as  are  incident  to  their  discharge  from 
causes  open  and  obvious,  the  dangerous  character  of  which  causes  he  has 
had  opportunity  to  ascertatn. 

Argued  April  25,  1900.  Appeal,  No.  106,  April  T.,  1899, 
by  defendant,  in  suit  of  Jas.  A.  Auburn,  against  National  Tube 
Works  Company,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
Aug.  T.,  1898,  No.  132,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D. 
Porter,  JJ.    Reversed.    Opinion  by  W.  W.  Porter,  J. 

Trespass.    Before  Kennedy,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
At  the  trial  defendant  presented  the  following  point : 
*  [1.  Under  all  the  pleadings  and  evidence  in  this  e^ise  the 
verdict  should  be  for  the  defendant.     Answer :  Refused.]  [1] 
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Verdict  and  judgment  for  plaintiff  for  $1,200.  Defendant 
appealed. 

Hrror  assigned  among  others  was  (1)  refusal  of  defendant's 
point,  reciting  point  and  answer. 

W.  B.  BodgerSy  for  appellant. 

L.  K.  Porter^  with  him  S.  G.  Porter  and  W.  A.  Challener^ 
for  appellee. 

Opinion  by  William  W.  Porter,  J.,  July  26, 1900 : 
The  defendant  company  is  engaged  in  the  business  of  pipe 
making.  It  has  a  large  plant  with  several  buildings.  One  of 
the  departments  is  a  rolling  mill.  The  plaintiff,  when  he  suf- 
fered the  injury  complained  of,  was  a  man  of  some  sixty  years 
of  age  and  had  worked  for  the  company  for  nearly  seventeen 
years.  On  January  17,  1897,  evidences  of  fire  were  discovered 
in  the  cinder  below  the  surface,  under  a  battery  of  boilers  in  the 
mill.  The  next  morning  it  was  ascertained  that  the  fii*e  ex- 
tended under  the  rotary  shears  next  to  the  boilers.  A  hole  was 
dug  along  side  of  the  boilers  to  ascertain  the  location  of  the  fire. 
A  test  hole  was  also  dug  about  noon  on  January  18,  on  the 
further  side  of  the  shears.  The  plaintiff  was,  on  the  afternoon 
of  the  18th,  directed  by  the  labor  foreman  to  procure  men  and 
to  dig  that  night  in  the  first  hole  and  find  the  fire.  The  plain- 
tiff then  saw  the  hole  by  daylight.  He  knew  there  was  fire  and 
saw  steam  coming  out  around  the  shears.  In  the  evening,  as 
foreman  of  a  gang  of  five  laborers,  he  went  to  work  in  the  first 
hole,  having  two  torches  in  his  possession  and  having  two  oth- 
ers from  the  bricklayer.  About  10  or  11  o'clock  that  night, 
thinking  that  he  had  gone  far  enough  with  the  hole  in  which 
he  had  been  directed  to  dig,  he  started  another  hole  on  the 
other  side  of  the  shears.  To  justify  this  course,  he  says  that 
he  consulted  one,  German,  who  was  a  lieutenant  of  police,  em- 
ployed by  the  defendant  company. 

After  starting  the  second  hole,  he  went  to  the  mill  office 
about  midnight.  When  he  returned  to  the  work,  he  found  his 
men  raising  the  iron  plates  which  formed  the  flooring.  On  his 
attention  being  called  to  tlie  fact  that  he  was  standing  on  one 
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of  the  plates  and  thus  preventing  its  being  lifted,  he  says:  "I 
made  a  step  to  one  side,  reached  my  hand  out  to  catch  the  boiler 
wall,  and  I  stepped  and  I  had  nothing  to  step  on,  and  I  went 
into  the  hole."  He  fell  into  the  test  hole  which  had  been  dug 
in  the  afternoon  and  of  the  existence  of  which  he  says  he  had 
no  knowledge. 

This  is  a  general  statement  of  the  facts.  The  right  to  recover 
damages  for  the  accident  is  based  on  the  alleged  negligence  of 
the  defendant  company. 

Passing  by  this  question  of  negligence  wholly,  and  assuming 
for  the  purposes  of  this  discussion  that  the  facts  proven  consti- 
tuted negligence^  we  are  of  opinion  that  the  defendant  company 
was  entitled  to  a  directed  verdict,  as  requested  by  the  point  of 
charge.  "  When  the  employee  after  having  the  opportunity  of 
becoming  acquainted  with  the  lisks  of  his  situation,  accepts  them, 
he  cannot  complain  if  sulwequently  injured  by  such  exposure. 
By  contracting  for  the  performance  of  hazardous  duties,  he  as- 
sumes such  risks  as  are  incident  to  their  discharge  from  causes 
open  and  obvious,  the  dangerous  character  of  which  causes  he 
has  had  opportunity  to  ascertain : "  Nuss  v.  Rafsnyder,  178  Pa, 
401 ;  Beraisch  v.  Roberts,  143  Pa.  1.  The  plaintiff,  on  the 
afternoon  of  the  18th  received  his  instructions.  He  had  op- 
portunity to  examine  and  inspect  the  place  of  his  labor  and  its 
surroundings.  It  is  true  that  the  work  may  not  have  been 
within  the  usual  duties  of  the  plaintiff,  but  when  he  undertook 
it,  he  assumed  the  increased  risk  incident  to  such  work :  Rooney 
V.  Carson,  161  Pa.  26.  He  could  not  be  unaware  of  the  haz- 
ardous character  of  the  labors  upon  which  he  was  to  enter.  The 
presence  of  concealed  fire  was  known  to  him.  The  tracing  of 
it  was  the  work  to  be  done.  Excavation  was  the  method  of  do- 
ing it.  Excavation  had  already  begun.  The  risk  of  injury  by 
reason  of  the  existence  of  such  excavation  was  an  incident  to 
the  employment. 

Furthermore,  the  plaintiff  failed  to  exercise  such  care  in  the 
performance  of  the  work  as,  under  the  circumstances,  was  re- 
quired of  him.  The  presence  of  steam  and  that  the  work  would 
be  required  to  be  done  with  artificial  light  were  known  to  him. 
The  transfer  of  the  labor  from  one  point  to  another  increased 
the  necessity  for  care.  As  foreman  of  the  gang  of  workman,  it 
was  peculiarly  the  duty  of  the  plaintiff  to  examine  the  place  and 
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surroundings  of  the  intended  excavation.  He  admitted  that  he 
could  have  seen  the  hole  into  which  he  fell  had  he  looked  for  it. 
It  was  in  immediate  proximity  to  the  work.  He  knew  enough 
to  put  him  on  his  guard  and  he  took  no  precaution  whatever : 
Hurley  v.  Steel  Co.,  186  Pa.  187.  He  depicts  the  conditions  due 
to  the  presence  of  steam  and  the  consequent  diflBculty  in  seeing 
the  place  of  danger.  The  presence  of  the  steam  only  empha- 
sized the  obligation  on  his  part  to  exercise  a  high  decree  of  care. 
He  absented  himself  for  a  short  time  during  the  progress  of 
the  work.  On  his  return  he  undertook  to  direct  it  at  a  point 
within  one  step  of  the  hole  into  which  he  fell,  and  of  which, 
up  to  that  time,  as  he  says,  he  had  no  knowledge.  A  person 
of  ordinary  prudence  would  have  taken  one  of  the  torches  and 
made  some  examination  of  the  place  of  the  labor,  which  was 
one  of  known  danger:  Ingram  v.  Navigation  Co.,  145  Pa.  177. 
Had  the  plaintiff  done  so,  he  would,  as  indicated  by  his  own 
testimony,  indubitably  have  seen  the  hole  into  which  he  fell. 
A  servant  or  employee  assumes  the  risk  of  all  dangers,  however 
they  may  arise,  against  which  he  may  protect  himself  by  the 
exercise  of  ordinary  observation  and  care :  Pittsburg  v.  Sent- 
meyer,  92  Pa.  277.  Having  failed  to  exercise  the  care  required 
of  him,  the  plaintiff  is  not  entitled  to  recover. 

None  of  the  essential  facts  are  here  in  dispute.  The  defend- 
ant company  had,  therefore,  the  right  to  call  upon  the  court  to 
declare  the  law  in  relation  thereto  and  to  direct  the  jury  what 
verdict  they  should  render. 

The  judgment  is  reversed. 


Huntingdon  County  Line. 

County  line— Duty  of  commissioners. 

The  duty  of  commissioners  appointed  under  the  Act  of  April  17,  1876, 
P.  L.  42,  as  amended  by  the  Act  of  May  23,  1895,  P.  L.  97,  is  to  designate, 
Surrey  and  mark  the  boundary  line  between  counties,  as  established  by 
law;  they  have  no  discretionary  power  to  establish  a  new  line. 

County  line  commission — Binding  force  of  decision  by  court  of  one  county. 

The  approval  of  the  report  of  county  line  commissionei's  by  the  quarter 

sessions  of  one  county  is  not  such  conclusive  adjudication  of  the  questions 
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ef law  and  of  fact  as  precludes  the  court  of  the  other  county  from  inquir- 
ing into  them  and  refusing  its  approval. 

Jurisdiction,  Superior  Court — Certiorari  on  appeal. 

No  appeal,  using  that  term  in  the  sense  applied  to  it  prior  to  the  Act  of 
May  9,  1889,  P.  L.  158,  lies  from  the  order  of  the  court  of  quarter  sessions 
approving  or  refusing  to  approve  the  report,  and  no  mode  has  been  pro- 
vided by  law  for  bringing  on  the  record  the  evidence  received  and  con- 
sidered by  the  couit  upon  the  hearing  of  exceptions  to  the  report.  The 
jurisdiction  of  the  Superior  Court  is  simply  that  which  the  Supreme  Court 
had  on  certiorari  and  is  restricted  to  a  review  of  the  record  proper.  It 
follows  that  the  determination  by  the  quarter  sessions  of  disputed  ques- 
tions of  fact  raised  by  the  exceptions  and  depending  on  evidence  outside 
the  record  is  not  the  proper  subject  of  an  assignment  of  error. 

Change  of  venue — Local  prejudice-— Interest  of  associate  judges. 
When  it  does  not  appear  that  the  associated  judges  had  any  other  or 
greater  interest  in  the  event  of  a  cause  than  as  taxpayers  of  the  county 
they  ai*e  not  disqualified  to  sit  in  the  cause ;  and  where  no  greater  local 
interest  or  prejudice  exists  than  is  ordinarily  incident  to  a  county  line  com- 
mission and  which  was  reasonably  to  be  anticipated  when  the  acts  of  1876 
and  1895  were  passed,  the  court  is  not  bound  to  change  the  venue. 

Argued  April  25,  1900.  Appeal,  No.  30,  March  T.,  1900, 
by  Huntingdon  county,  from  decree  of  Q.  S.  Mifflin  Co., 
April  T.,  1897,  No.  37,  refusing  to  approve  the  report  of  the 
commissioners  appointed  to  run  and  mark  the  line  between  the 
counties  of  Huntingdon  and  Mifflin,  and  to  grant  a  change  of 
venue.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter 
and  W.  D.  Porter,  J  J.     Affirmed.    Opinion  by  Ricb,  P.  J. 

Exceptions  to  report  of  county  line  commission  and  petition 
for  change  of  venue.  Before  Bailey,  P.  J.,  and  the  associate 
justices  of  quarter  sessions  of  Mifflin  county. 

It  appears  from  the  record  that  on  March  8,  1897,  the  report 
of  the  county  line  commission  was  filed  in  the  court  of  quarter 
sessions  of  Huntingdon  county.  Exceptions  to  this  report  filed 
by  Mifflin  county  were  dismissed  by  Judge  Stewart,  specially 
presiding  in  the  court  of  quarter  sessions  of  Huntingdon  county. 
On  June  30, 1897,  the  decree  of  the  court  of  quarter  sessions 
of  Mifflin  county  by  the  associate  justices  refusing  to  approve 
of  the  report  and  declining  to  order  the  same  to  be  reported  was 
filed.  Bailey,  P.  J.,  refused  to  concur  in  the  above  decree  of 
the  associated  judges.    An  appeal  taken  to  the  Superior  Court 
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was  dismissed  October  10, 1897.  See  report  of  the  proceedings 
in  8  Pa.  Superior  Ct.  880. 

On  December  19,  1898,  a  petition  of  the  commissioners  of 
Huntingdon  county  to  the  court  of  quarter  sessions  of  Mifflin 
county  for  rule  on  the  commissioners  of  Mifflin  county  to  show 
cause  why  the  report  and  di-af t  made  by  the  county  line  com- 
mission should  not  be  approved  was  filed.  On  the  same  day 
a  decree  of  the  associate  judges  of  Mifflin  county  was  made 
granting  a  rule  on  above  petitioners  returnable  forthwith  and 
argument  to  be  had  at  once  on  exceptions.  Exceptions  to  the 
said  decree  were  filed  and  appeal  taken  to  the  Superior  Court, 
reported  in  11  Pa.  Superior  Ct.  386. 

On  December  19,  1898,  exceptions  of  Mifflin  county  to  the 
report  of  county  line  commission  were  filed  in  the  court  of 
quarter  sessions  of  Mifflin  county.  On  the  same  day  a  supple- 
mental petition  of  Huntingdon  county  by  its  attorneys  for  rule 
to  show  cause  on  Mifflin  county,  returnable  at  a  future  day  and 
to  be  heard  by  a  disinterested  judicial  officer,  was  filed.  On  the 
same  day  a  decree  by  the  associate  judges  refusing  to  grant  the 
prayer  of  the  above  petition  and  refusing  to  call  in  a  disinter- 
ested law  judge  to  hear  the  case,  granting  exceptions  and  seal- 
ing bill  for  petitioners,  was  filed.  Evidence  was  filed  Decem- 
ber 19,  1898,  by  the  commissioners  of  Mifflin  county  in  support 
of  the  exceptions  to  the  county  line  report  and  on  December  19, 
1898,  decree  of  the  associate  judges  of  Mifflin  county  sustaining 
exceptions  filed  by  Mifflin  county  to  county  line  report,  and 
refusing  to  approve  said  report  and  order  it  to  be  recorded, 
filed.  On  August  23,  1899,  the  petition  of  commissioners  of 
Huntingdon  county  to  Hon.  John  M.  Bailey,  pi*esident  judge 
of  the  court  of  quarter  sessions  of  Mifflin  tK)unty,  for  change  of 
venue  was  filed.  On  October  6,  1899,  opinion  and  decree  of 
Judge  Bailey  refusing  application  for  change  of  venue  filed, 
and  on  December  27, 1899,  decree  of  the  associate  judges  of  the 
court  of  quarter  sessions  of  Mifflin  county  sustaining  exceptions 
to  the  report  of  the  county  line  commission  and  refusing  to  ap- 
prove said  report  and  to  order  the  same  to  be  recorded,  filed. 
Huntingdon  county  appealed. 

Errori  assiffned  among  others  were  (1-3)  in  not  affirming 
the  first,  fourth  and  fifth  points  of  Huntingdon  county,  request- 
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ing  findings  of  fact  (13)  In  making  the  decree  refusing 
change  of  venue.  (14)  In  refusing  to  approve  the  report  of 
the  county  line  commission  and  in  refusing  to  order  the  same 
to  be  filed.  (15)  In  overruling  the  objection  of  Huntingdon 
county  to  the  offer  in  evidence  of  the  minority  report  of  J.  C. 
Swigart,  one  of  the  county  line  commissioners,  and  admitting 
the  said  report  in  evidence. 

L.  E.  Beers  and  H.  H.  Waite^  with  them  TF.  M.  WiUiamsan^ 
for  appellant. — An  abuse  of  discretion  is  not  a  proceeding  ac- 
cording to  law,  but  is  contrary  to  law :  Donoghue's  Appeal,  5 
Pa.  Superior  Ct.  1. 

The  procedure  and  findings  of  the  county  line  commission  as 
^hown  by  their  report  being  regular  and  in  conformity  to  law, 
the  report  should  be  approved  by  this  court:  Huntingdon 
County  Line,  8  Pa.  Superior  Ct.  380 ;  Donoghue's  Appeal,  6 
Pa.  Superior  Ct.  1. 

As  to  the  several  assignments  of  error  relating  to  the  points 
submitted  to  the  court  to  answer,  being  assignments  of  error 
Nos.  1,  2,  3,  4,  6,  6  and  7,  they  may  all  be  treated  together. 
They  are  saturated  with  the  same  error,  and  it  is  a  crowning 
one,  to  wit :  the  discretion  exercised  by  the  associate  judges 
was  an  arbitrary  one  and  not  a  judicial  discretion  and  this  ap- 
pears clearly  and  plainly  by  the  evidence  appearing  in  the  rec- 
ord. 

The  exceptions  filed  by  Mifflin  county  to  the  report  when 
presented  there  raised  the  same  questions  which  were  raised  by 
the  exceptions  to  the  report  when  presented  in  Huntingdon 
county  and  which,  after  full  hearing,  wei^e  overruled  by  Judge 
Stewart  and  approved  by  this  court. 

Our  application  for  change  of  venue  was  based  upon  the  lst| 
3d  and  4th  sections  of  the  first  part  of  the  act  of  March  30, 1875, 
and  the  3d  and  4th  sections  of  the  second  part  of  said  act 

The  determination  of  the  question  whether  a  change  of  venue 
should  be  ordered  under  the  Act  of  March  30,  1876,  P.  L.  35, 
authorizing  changes  of  venue  in  civil  causes  is  judicial  and 
not  ministerial.  The  court  or  judge  is  required  to  hear  the 
application  after  reasonable  notice  to  the  other  side  and  when 
satisfied  of  the  truth  of  the  facts  alleged  to  make  an  order,  but 
until  so  satisfied  the  duty  of  the  court  to  make  the  order  doef 
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not  arise:  Newlin's  Petition,  123  Pa.  641;  Phila.  v.  Ridge 
Avenue  Pass.  R.  R.  Co.,  143  Pa.  444. 

The  associate  judges  sat  once  in  judgment  upon  the  merits 
of  this  case,  and  they  were  incompetent  to  sit  again  to  pass 
upon  the  same  facts. 

If  a  juror  has  acted  as  a  juix>r  in  a  former  trial  of  the  same 
cause  it  is  good  ground  for  a  challenge :  Freeman  v.  Wall,  3 
Luz.  Leg.  Reg.  33. 

That  the  action  of  the  president  judge  of  the  court  below 
in  refusing  to  grant  a  change  of  venue  as  prayed  for  may  be  re- 
ceived on  an  appeal  of  the  whole  case,  we  cite  Phila.  v.  R.  R. 
Co.,  143  Pa.  444. 

We  objected  to  the  omission  of  the  minority  report  of  J.  0. 
Swigart  because  he  withdrew  from  the  commission  and  never 
ran  the  line  with  the  other  members  of  it. 

To  allow  him  to  throw  into  court  his  ex  parte  report,  when 
he  had  severed  his  official  relations  with  the  commission  was 
plain  error.  The  act  of  1895  made  no  provision  for  a  minority 
report. 

J.  A.  McKee  and  F.  W.  CulberUon^  for  appellee. — ^When  this 
case  was  first  before  this  court  (8  Pa.  Superior  Ct.  380),  the 
assignment  of  error  by  Huntingdon  county  (No.  19,  March 
term,  1898)  was  overruled,  and  the  appeal  from  the  order  of 
June  30,  1897,  was  dismissed.  The  learned  president  judge 
held  then  that  the  Act  of  May  22, 1895,  P.  L.  97,  was  manda- 
tory and  because  no  exceptions  were  taken  to  the  report  of  the 
county  line  commissioners  on  the  day  it  was  filed  in  the  court 
of  quarter  sessions  of  Mifflin  county,  the  court  had  nothing  to 
do  but  to  approve  the  report  as  directed  by  the  act,  and  dis- 
sented from  the  order  made  by  the  associate  judges.  This 
court  decided  that  the  act  was  not  mandatory,  and  sustained 
the  action  of  the  associate  judges  at  that  time. 

When  this  case  was  again  before  this  court  (11  Pa.*  Superior 
Ct.  386),  the  decree  of  the  associate  judges  was  reversed, 
being  regarded  by  this  court  as  an  arbitrary  act,  lacking  legal 
discretion,  because  they  made  the  rule  asked  for  by  Hunting- 
don county  returnable  forthwith  and  ordered  the  cause  on  for 
argument  at  once,  thus  affording  Huntingdon  county  no  oppor- 
tunity to  produce  its  testimony  in  relpy  to  the  exceptions  that 
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day  filed,  although  it  seems  it  had  uo  additional  testunony  to 
offer. 

When  the  court  has  heard  and  decided,  its  whole  duty  is  per- 
formed. The  court  is  not  required  to  give  reasons  for  its  de- 
cision :  Toole's  Appeal,  90  Pa.  376 ;  Ostertag's  Petition,  144 
Pa.  426.  The  court  is  not  bound  to  set  out  legal  reasons  for 
its  action ;  it  is  only  bound  to  have  them :  Gross's  License,  161 
Pa.  344.  Where  the  record  shows  a  hearing  and  a  decision 
adequate  reasons  will  be  presumed :  Donoghue's  License,  6  Pa. 
Superior  Ct.  1.  The  discretion  of  the  quarter  sessions  once 
properly  exercised  is  not  reviewable;  it  is  the  discretion  of 
the  quarter  sessions  exercised  in  the  line  of  inquiry  directed 
by  the  statute,  and  not  that  of  the  appellate  court,  which  the 
law  requires.  The  presumption  is  that  the  decree  is  judicial 
and  not  arbitrary :  Donoghue's  License,  5  Pa.  Superior  Ct.  1. 

The  power  and  duty  to  decide  disputed  questions  of  fact 
arising  out  of  the  evidence  dehors  the  record  in  proceedings  on 
report  of  county  line  commissioners  i-ests  with  the  court  below, 
and  with  their  decision,  after  a  fair  hearing,  the  appellate  court 
has  no  power  to  interfere :  Huntingdon  County  Line,  11  Pa. 
Superior  Ct.  386. 

Opinion  by  Rice,  P.  J.,  July  26, 1900: 

1.  The  duty  of  commissioners  appointed  under  the  Act  of 
April  17,  1876,  P.  L.  42,  as  amended  by  the  Act  of  May  22, 
1895,  P.  L.  97,  is  to  designate,  survey  and  mark  the  boundary 
line  as  established  by  law ;  they  have  no  discretionary  power 
to  establish  a  new  line. 

2.  The  supervisory  jurisdiction  of  the  court  of  quarter  ses- 
sions is  not  confined  to  a  mere  examination  of  the  regularity 
and  formality  of  their  report.  If  the  proceedings  be  regular, 
and  no  error  of  law  be  apparent  on  the  face  of  their  report,  and 
no  exceptions  be  filed,  an  arbitrary  refusal  to  approve  it  would 
not  be  die  exercise  of  a  second  judicial  discretion.  Such  an 
abuse  of  discretion  would  be  corrected  on  appeal.  Whilst  in 
the  determination  of  disputed  questions  of  fact  involved  in  the 
ascertainment  of  the  true  location  of  the  line  such  a  report 
raises  a  prima  facie  presumption  in  favor  of  the  line  run  by  the 
commissionei-s,  yet  if  it  be  made  to  appear  to  the  court  by  evi- 
dence adduced  in  support  of  exceptions  that  their  findings  as 
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to  the  true  location  of  the  line  are  clearly  wrong,  or  that  in- 
stead of  locating  the  line  as  established  by  law,  they  undertook 
to  establish  a  new  boundary  line,  or  that  the  report  was  pro- 
cured by  illegitimate  influences  brought  to  bear  by  interested 
parties  upon  the  commissioners,  the  court  is  not  bound  to  add 
its  approval  to  the  illegal  proceeding. 

3.  The  approval  of  the  report  by  the  court  of  quarter  ses- 
sions of  one  county  is  not  such  a  conclusive  adjudication  of 
the  questions  of  law  and  of  fact  as  precludes  the  court  of  the 
other  county  from  inquiring  into  them  and  refusing  its  ap- 
proval. 

4.  No  appeal,  using  that  term  in  the  sense  applied  to  it 
prior  to  the  Act  of  May  9,  1889,  P.  L.  158,  lies  from  the  order 
of  the  court  of  quarter  sessions  approving  or  refusing  to  ap- 
prove the  report,  and  no  mode  has  been  provided  by  law  for 
bringing  on  the  recoi-d  the  evidence  received  and  considered 
by  the  court  upon  the  hearing  of  exceptions  to  the  report. 
The  jurisdiction  of  the  Superior  Court  upon  what  the  act  of 
1889  denominates  an  appeal  is  simply  that  which  the  Supreme 
Court  had  on  certiorari,  and  is  restricted  to  a  review  of  the  record 
proper.  It  follows  that  the  determination  by  the  court  of  quar- 
ter sessions  of  disputed  questions  of  fact  raised  by  the  excep- 
tions and  depending  on  evidence  outside  the  record  is  not  the 
proper  subject  of  an  assignment  of  error.  An  affirmance  of 
the  order  or  decree  of  the  court  below  does  not  necessarily 
imply  an  approval  of  all  its  findings  of  fact  based  on  extrane- 
ous evidence ;  it  implies  only  that  they  are  not  before  us  for 
rewiew.  These  remarks  apply  as  well  to  the  disputed  ques- 
tions of  fact  involved  in  the  ascertainment  of  the  true  location 
of  the  line  as  to  the  allegations  of  misbehavior  on  the  part  of 
the  commissionera  or  of  interested  parties. 

The  foregoing  conclusions  are  little  more  than  a  restatement 
in  a  condensed  form  of  propositions  fully  considered  and  dis- 
cussed in  our  former  opinions  in  this  case.  See  8  Pa.  Superior 
Ct.  380 ;  11  Pa.  Superior  Ct.  386.  After  a  careful  reconsidera- 
tion of  them  we  see  no  reason  for  coming  to  a  different  con- 
clusion. As  we  said  in  the  last  cited  opinion,  **  The  power 
and  duty  to  decide  disputed  questions  of  fact  arising  out  of  evi- 
dence dehors  "the  record  rest  with  the  court  below  and  with 
Vol.  XIV— 37 
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their  decision,  after  a  hearing,  we  have  no  power  nor  dis- 
position to  interfere. " 

This  disposes  of  all  the  assignments  of  error  excepting  the 
thirteenth,  which  relates  to  the  application  for  change  of  venue. 
Upon  that  question  little  can  be  added  profitably  to  the  care- 
fully considered  opinion  of  the  learned  president  judge  of  the 
court  below.  We  concur  in  his  conclusions :  first,  that,  as  it 
did  not  appear  that  the  associate  judges  had  any  other  or  greater 
interest  in  the  event  of  the  cause  or  in  the  question  to  be  de- 
termined thereby  than  as  taxpayers  of  the  county,  they  were 
not  disqualified  to  sit  in  the  cause;  second,  that  where  no 
greater  local  interest  or  prejudice  exists  than  is  ordinarily  inci- 
dent to  such  a  proceeding,  and  which  was  reasonably  to  be  an- 
ticipated when  the  acts  of  1876  and  1896  were  passed,  the  court 
is  not  bound  to  change  the  venue.  It  must  be  alleged  and 
proved  to  the  satisfaction  of  the  court  or  judge  that  by  reason 
of  local  prejudice  a  fair  trial  cannot  be  had :  Philadelphia  v. 
Ry.  Co.,  148  Pa.  444;  Felts  v.  R.  R.  Co.,  160  Pa.  603.  The 
learned  president  judge  to  whom  this  application  was  made  was 
not  satisfied  that  any  of  the  causes  for  change  of  venue  specified 
in  the  1st  section  of  the  Act  of  March  30, 1896,  P.  L.  86,  ex- 
isted, and  we  are  not  convinced  that  in  so  holding  he  committed 
error. 

Finding  no  error  in  the  record  and  no  abuse  of  discretion  be- 
ing apparent,  we  make  the  same  order  we  made  in  the  appeal 
from  Huntingdon  County,  8  Pa.  Superior  Ct  380. 

The  assignments  of  error  are  overruled  and  the  appeal  is 
dismissed. 


Busch  V.  Calhoun. 

Appeal— Erroneous  reason  for  correct  judgment, 

A  correct  judgment  will  not  be  disturbed  sJthough  based  on  an  erroneous 
reason. 

Cause  of  action — Trespass  quare  clausum  fregU, 
.    Trespass  quare  clausum  fregit  cannot  be  maintained  if  the  defendan*: 
was  in  possession  of  the  locus  in  quo  when  the  alleged  trespass  was  com- 
mitted, and  bad  been  in  possession  for  some  years  previous  thereto. 

Practice—Act  of  1^1 —Distinctions  of  form  and  substance. 

The  act  of  1887  while  abolishing  ceitain  distinctions  in  action  makes 
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DO  change  as  to  the  particularity  with  which  matters  of  substance,  indis- 
pensable to  an  intelligent  and  just  judgment  between  the  parties,  must  be 
set  out. 

Practice,  C,  P, ^Pleading -^Caiise  of  action. 

Under  the  Act'  of  May  26,  1887,  P.  L.  271,  trespass  will  lie  for  the  use 
and  occupation  of  premises,  the  possession  of  which  was  not  in  the  plain- 
tiff duiing  the  penod  sued  for  but  the  cause  of  action  must  be  adequately 
set  out  in  the  pleading. 

Argued  Nov.  22, 1899.  Appeal,  No.  143,  Oct.  T.,  1899,  by 
plaintiff,  in  suit  of  Kate  M.  Busch  against  William  Calhoun,  Sr., 
from  judgment  of  C.  P.  Delaware  Co.,  March  T.,  1897,  No.  156, 
on  verdict  for  defendant.  Before  Rice,  P.  J.,  Beaveb,  Or- 
LADY,  W.  W.  Porter,  W.  D.  Porter  and  Beeber,  JJ.  Af- 
firmed.   Opinion  by  Orlady,  J. 

Trespass  to  recover  damages  for  the  unlawful  occupancy  of 
plaintiff's  ground. 

The  following  appears  from  the  plaintiffs  statement : 

For  that  the  said  defendant  heretofore,  to  wit :  on  Novem- 
ber 1,  1895,  with  force  and  arms,  etc.,  broke  and  entered  the 
close  of  the  said  plaintiff,  that  is  to  say,  "  All  that  certain  lot 
or  piece  of  ground,  situate  in  the  borough  of  Norwood,  county 
of  Delaware,  and  state  of  Pennsylvania,  designated  on  the  plan 
of  Noi-wood  and  recorded  in  the  office  of  the  recorder  of  deeds, 
etc.,  in  and  for  the  county  of  Delaware  aforesaid,  in  deed  book 
*  T,'  No.  4,  p.  619,  etc.,  as  No.  405,  and  particularly  designated 
as  follows :  No.  405,  situate  on  the  east  side  of  Winona  avenue, 
at  the  distance  of  323  feet  northwardly  from  the  Darby  and 
Chester  turnpike,  contiiining  in  front  on  the  said  Winona  ave- 
nue fifty  feet^  and  extending  between  parallel  lines,  at  right 
angles  thereto,  120  feet  to  a  fifteen-feet  wide  alley,' "  and  Avith 
force  and  arms,  etc.,  retained  possession  of  the  same  from  the 
said  date  until  the  date  of  the  commencement  of  this  action  and 
other  wrongs  to  the  said  plaintiff,  then  and  there  did,  against 
the  peace  and  dignity  of  the  commonwealth  of  Pennsylvania, 
unto  the  damage  of  the  said  plaintiff  of  $300,  which  sum  the 
said  plaintiff  avers  is  justly  due  and  payable  to  her  by  the  said 
defendant.  And  therefore  she  brings  this  suit,  etc.  The  plea 
was,  "  Not  guilty." 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 
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Errors  assigned  among  others  were  (1)  in  directing  a  ver- 
dict to  be  entered  for  defendant  as  follows:  "I  find  a  case, 
which  is  148  Pa.  65,  which  is  the  last  case  I  can  find  upon  the 
subject  of  the  action  of  trespass  of  this  kind.  Where  there  has 
never  been  actual  possession  in  the  plaintiff  during  all  the  time 
of  the  defendant's  possession,  the  plaintiff  never  had,  during 
this  time,  possession  of  this  fifteen  feet;  therefore,  under  the 
authorities,  I  hold  that  the  action  of  trespass  cannot  be  main- 
tained. If  the  defendant  went  knowingly  upon  another  par- 
ty's ground,  then,  clearly,  the  action  would  be  maintained ;  but 
being  in  possession  at  the  time  the  plaintiff  got  her  title,  I  hold 
that  the  defendant's  point  is  well  taken,  and  I  therefore  direct, 
it  being  the  uncontmdicted  evidence  of  the  plaintiff  that  she 
never  had  actual  possession  of  the  premises,  that  the  plaintiff 
is  not  entitled  to  recover,  and  the  jury  are  instructed  to  render 
a  verdict  for  the  defendant.  I  will  give  the  plaintiff  an  excep- 
tion to  my  charge,  and  have  the  record  transcribed.  My  atten- 
tion is  called  to  the  fact  that  at  the  time  the  action  was  brought 
the  plaintiff  was  in  actual  possession,  the  defendant  having 
surrendered.  I  am  of  the  opinion  that  this  makes  no  difference, 
as  the  things  complained  of  were  while  the  defendant  was  in 
full  possession."  (3)  In  affirming  defendant's  first  point,  as 
follows :  ''  It  being  the  uncontmdicted  evidence  of  the  plaintiff 
that  she  never  had  actual  possession  of  the  premises  in  ques- 
tion at  or  before  the  time  of  the  alleged  trespasses,  the  plaintiff 
is  not  entitled  to  recover,  and  the  juiy  are  instructed  to  render 
their  verdict  for  the  defendant.  Answer:  AflBrmed."  (4)  In 
not  permitting  plaintiff  to  amend  her  statement  of  claim. 

V.  Q-ilpin  Robinson^  for  appellant. — The  leanied  court  was 
misled  by  the  case  of  Collins  v.  Beatty,  148  Pa.  65. 

There  is,  therefore,  just  this  material  difference  between  our 
case  and  the  case  of  Collins  v.  Beatty,  148  Pa.  65,  relied  upon 
by  the  learned  court :  In  Collins  v.  Beatty,  supra,  Beatty  was 
in  possession  at  the  time  of  the  suit,  and,  in  our  case,  the  de- 
fendant, Calhoun,  was  not  in  possession.  Our  only  remedy 
against  him,  therefore,  was  an  action  of  trespass,  which  we 
brought.  And  since  the  procedure  Act  of  May  25,  1887,  P.  L. 
271,  we  would  be  entitled  to  recover  even  though  the  state- 
ment filed  should  set  forth  "an  action  of  trespass,"  technically 


Digitized  by 


Google 


BUSCH  V.  CALHOUN.  681 

578,  (1900).]  Argaments— Opinion  of  the  Court. 

so-called,  instead  of  ^^  case : "  Duffield  v.  Rosenzweig,  144  Pa. 
520. 

This  ruling  was  quoted,  with  approval,  in  Miller  v.  Lehigh 
County,  181  Pa.  622. 

Wm.  B,  Broomall^  for  appellee.  , 

Opinion  by  Orlady,  J.,  July  26, 1900: 

In  1873,  John  Cochran  owned  a  tract  of  land  fronting  on  the 
east  side  of  Winona  avenue,  between  Welcome  avenue  on  the 
north  and  a  turnpike  road  on  the  south,  which  he  divided,  be- 
ginning at  Welcome  avenue,  into  fifty-foot  front  lots  and  made 
the  last  lot  at  the  turnpike  road  seventy-three  feet  front. 
From  1873  to  1879  these  lots  were  sold  by  descriptive  distances 
from  either  end,  and  an  error  in  measurement  of  the  frontage, 
left  a  strip  of  ground  fifteen  feet  wide  between  lots  Nos.  406 
and  406.  The  plaintiff  owned  lot  No.  406,  and  while  attempt- 
ing to  locate  the  lot  on  the  ground  she  discovered  the  error,  and 
in  1896  secured  a  deed  from  John  Cochran  for  the  fifteen-foot 
strip. 

While  the  title  to  this  strip  was  yet  in  Cochran  the  defend- 
ant attempted  to  purchase  it,  but  owing  to  certain  liens  of  rec- 
ord against  Cochran  he  failed  to  secure  a  good  title  thereto, 
and  under  an  arrangement  with  one  of  Cochran's  lien  creditors 
he  went  into  possession  of  the  lot  without  any  title  to  it  and 
erected  a  building  thereon  for  use  as  a  meat  market.  When 
the  plaintiff  had  perfected  her  title  to  the  strip  she  notified  the 
defendant  to  vacate  the  premises ;  this  he  did  soon  after  and  re- 
moved the  buildings  which  he  had  erected.  He  had  occupied 
the  lot  about  seven  years,  about  one  year  of  which  time  was  sub- 
sequent to  the  perfection  of  the  plaintiff's  title  to  the  strip.  This 
action  of  trespass  was  brought  to  recover  for  the  use  and  occu- 
pation of  the  premises.  The  statement  alleged  that  the  de- 
fendant "  with  force  and  arms,  etc.,  broke  and  entered  the  close 
of  the  plaintiff  "  and  "  with  force  and  arms  retained  possession 
of  the  same."  On  the  trial  of  the  cause  it  appeared  from  the 
plaintiff's  evidence  that  she  had  never  been  in  actual  possession 
of  the  lot  until  it  was  surrendered  by  the  defendant,  but  that 
she  was  in  actual  possession  of  the  lot  when  the  suit  was  brought. 
The  court  affirmed,  a  point  submitted  by  the  defendant,  as  fol- 
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lows :  **  It  being  the  uncontradicted  evidence  of  the  plaintiff, 
that  she  never  had  actual  possession  of  the  premises,  at  or  be- 
fore the  time  of  the  alleged  trespass,  the  plaintiff  is  not  entitled 
to  recover  and  the  jury  are  instructed  to  render  their  verdict 
for  the  defendant,"  and  said  that  "  when  there  has  never  been 
actual  possession  in  the  plaintiff  during  all  the  time  of  the 
defendant's  possession,  ....  I  hold  that  the  action  of  trespass 
cannot  be  maintained.  My  attention  is  called  to  the  fact  that 
at  the  time  the  action  was  brought  the  plaintiff  was  in  actual 
possession.  The  defendant  having  surrendered  it,  I  am  of  the 
opinion  that  this  makes  no  difference,  as  the  things  complained 
of  were  while  the  defendant  was  in  full  possession."  A  verdict 
for  the  defendant  was  accordingly  directed  by  the  court. 

Whatever  of  doubt  may  have  existed  in  regard  to  the  form 
of  action  in  such  a  case,  it  was  relieved  by  the  procedure  Act 
of  May  26, 1887,  P.  L.  271.  The  2d  section  of  that  act  pro- 
vides that  "so  far  as  relates  to  procedure,  the  distinctions 
heretofore  existing  between  actions  ex  delicto  be  abolished, 
and  that  all  damages,  heretofore  recoverable  in  trespass,  trover 
or  trespass  on  the  case,  shall  hereafter  be  sued  for  and  recov- 
ered in  one  form  of  action,  to  be  called  an  action  of  trespass." 

The  manifest  purpose  of  this  enactment  was  to  abolish  the 
technical  distinctions  between  the  common-law  actions,  and  it 
should  be  liberally  interpreted:  Jones  v.  Gordon,  124  Pa.  268. 
However,  as  to  all  matters  of  substance,  completeness,  accuracy 
and  precision  are  as  necessary  now  to  a  statement  as  they  were 
before  to  a  declaration  in  the  settled  and  time  honored  forms : 
Fritz  V.  Hathaway,  136  Pa.  274 ;  Murphy  v.  Taylor,  173  Pa. 
817.  It  was  intended  to  dispense  with  formality,  but  to  insist 
on  matters  of  substance  indispensable  to  an  intelligent  and  just 
judgment  between  the  parties :  Winkleblake  v.  VanDyke,  161 
Pa.  5.  In  the  case  before  us,  the  verdict  was  directed  solely 
for  the  reason  that  the  plaintiff  could  not  recover  in  the  form 
of  action  of  trespass  unless  she  had  shown  that  she  was  in  actual 
possession  of  the  premises  upon  which  the  disturbance  of  pos- 
session was  alleged  to  have  occurred.  On  this  question  the 
court  below  erred  in  the  reason  given,  but  not  in  its  judgment, 
in  view  of  the  cause  of  action  set  out  in  the  pleadings.  The 
case  of  Collins  v.  Beatty,  148  Pa.  65,  is  sufficient  authority  for 
the  action  of  the  court  and  the  judgment  is  affirmed* 
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683, 1900.]  Syllabus— Assignment  of  Error. 

Commonwealth  v.  Keary. 

Onminal  lanv^Iicket  scalpers^ConsiUtUional  law— Ad  of  186S— Po^toe 
power. 

The  Act  of  May  6,  1863,  P.  L.  582,  to  prevent  fraud  on  travelers  is 
within  the  police  power  and  is  constitutional.  It  does  not  abridge  any 
privilege  or  right  secured  to  citizens  either  by  the  constitution  of  the  United 
States  or  by  that  of  the  commonwealth ;  nor  does  it  deprive  any  of  prop- 
erty without  due  process  of  law. 

The  opinion  by  Ludlow,  J.,  14  Phila.  384,  cited  and  approved ;  author- 
ities in  other  states  collated  and  reviewed. 

Argued  Oct.  2, 1899.  Appeal,  No.  40,  April  T.,  1900,  by 
defendant,  in  suit  of  Commonwealth  of  Pennsylvania,  against 
Edward  P.  Keary,  from  sentence  of  Q.  S.  Allegheny  County, 
March  Sessions,  1899,  No.  128,  on  verdict  of  guilty.  Before 
RiCB,  P.  J.,  Beaver,  Orlady,  Smith,  W,  W.  Porter  and 
Berber,  JJ.    Aflirmed.    Opinion  by  W.  W.  Porter,  J. 

Indictment  under  Act  of  May  6, 1863,  P.  L.  582,  to  prevent 
frauds  upon  travelers.     Before  McClung,  J. 

The  facts  suflSciently  appear  in  the  opinion  of  the  court. 
Verdict  of  guilty  and  sentence  thereon.    Defendant  appealed. 

JErrors  assigned  among  others  were  (4)  in  refusing  defend- 
ant's  first  point,  which  was  as  follows :  "  1.  That  the  act  of 
assembly  of  May  6,  1863,  entitled  *  An  act  to  prevent  frauds 
upon  travelers'  and  the  supplements  thereto,  under  which  the 
indictment  in  this  case  is  based,  is  unconstitutional  and  void 
in  this,  that  it  contravenes  the  bill  of  rights  contained  in  the 
constitution  of  the  state  of  Pennsylvania,  and  the  provision  of 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States  and  the  constitution  of  the  United  States  giving  to  con- 
gress all  powers  with  reference  to  intestate  commerce.  Anr 
stver:  Refused."  (5)  In  refusing  defendant's  second  point, 
which  point  and  answer  are  as  follows :  "  2.  That  the  acts  of 
assembly  referred  to  are  unconstitutional  in  this,  that  they  at- 
tempt to  make  that  a  crime  which  is  not ;  and  in  this  case, 
that  the  evidence  expressly  shows  that  the  tickets  alleged  to 
have  been  sold  were  valid  tickets  issued  by  the  railroad  corn- 
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pany.  Answer :  Refused."  (6)  In  refusing  defendant's  tMrd 
point,  which  point  and  answer  are  as  follows :  '^  8.  That  the 
acts  of  assembly  in  question  are  an  attempt  to  create  a  mo- 
nopoly and  assume  power  not  of  a  legislative  nature.  An- 
8wer:  Refused."  (7)  In  refusing  defendant's  fourth  point, 
which  point  and  answer  are  as  follows :  ^^  4.  That  the  act  is  not 
a  police  regulation  or  within  the  police  powers  of  the  common- 
wealth of  Pennsylvania.     Answer :  Refused." 

J.  S.  Fergvsony  with  him  E.  G.  Ferguson  and  JosiahOohen, 
for  appellant. — We  contend  that  this  act  of  assembly  is  uncon- 
stitutional. It  is  an  attempted  exercise  of  the  police  power  of 
the  state  in  violation  of  the  principles  upon  which  that  power 
rests. 

It  is  unconstitutional  because  it  deprives  the  defendant  and 
others  in  like  case  of  rights  and  privileges  secured  to  a  citizen 
of  the  state,  and  because  it  abridges  his  privileges  and  immunities 
as  a  citizen  of  the  United  States,  and  denies  to  him  the  equal 
protection  of  the  laws. 

It  is  likewise  unconstitutional  because  it  deprives  him  of  his 
property  without  due  process  of  law. 

It  is  likewise  unconstitutional  because  it  amounts  to  a  reg- 
ulation of  commerce  among  the  several  states  by  the  legislature 
of  the  state  of  Pennsylvania. 

If  further  offends  the  constitution  of  the  state  of  Pennsyl- 
vania because  it  is  practically  an  abdication  of  governmental 
functions  in  favor  of  private  individuals  and  corporations. 

The  police  power  is  generally  grounded  on  disaster,  fault  or 
necessity :  Philadelphia  v.  Scott,  81  Pa.  80. 

To  cut  up,  root  and  branch,  a  business  that  may  be  honestly 
conducted  to  the  convenience  of  the  public  and  the  profit  of 
the  persons  engaged  in  it  is  beyond  legislative  power :  People 
v.  Warden,  167  N.  Y.  116, 132. 

The  appellant  is  deprived  of  rights  and  privileges  secured 
to  a  citizen  of  the  state,  and  his  privileges  and  immunities  as  a 
citizen  of  the  United  States  are  abridged  and  the  equal  pro- 
tection of  the  law  is  denied  him. 

The  act  is  likewise  unconstitutional  because  it  amounts  to  a 
regulation  of  commerce  among  the  several  states  by  the  legis- 
lature of  the  state  of  Pennsylvania. 
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The  act  offends  the  constitution  of  the  state  of  Pennsylvania 
because  it  is  practically  an  abdication  of  governmental  functions 
in  favor  of  private  individuals  and  corporations. 

The  whole  act  utteriy  disregards  the  convenience  of  the  citi- 
zen. 

Clarence  Burleigh^  with  him  John  C.  Haymaker^  district  at- 
torney, for  appellee. 

Opinion  by  William  W.  Porteb,  J.,  July  26, 1900 : 
The  defendant  admits  that  he  carried  on  the  business  of 
buying  and  selling  railroad  tickets  in  the  city  of  Pittsburg. 
In  defense,  he  challenges  the  constitutionality  of  the  act  of 
May  6, 1863,  under  which  his  conviction  was  had.  The  ques- 
tion has  been  raised,  heretofore,  directly  but  once  in  Pennsyl- 
vania, and  then  flatly  decided.  The  late  Judge  Ludlow,  of 
Philadelphia  county,  in  Commonwealth  v.  Wilson,  14  Phila. 
384,  filed  in  1880,  an  opinion  covering  the  entire  case  now 
presented  to  us.  This  opinion  seems  to  have  satisfied  the 
minds  of  the  profession  for  twenty  years.  Now,  however,  the 
identical  question  is  reopened.  The  act  is  nearly  two  score 
years  old,  and  has  been  the  ground  of  action  in  many  courts 
in  many  cases.  True,  lapse  of  time  will  not  obliterate  from 
legislation  the  stamp  of  unconstitutionality,  but  something 
may  be  predicated  of  it  in  favor  of  constitutionality. 

In  Sleeper  v.  Penna.  R.  R.  Co.,  100  Pa.  259,  it  was  held 
that  the  act  of  1863  did  not  preclude  recovery  in  the  case  of 
a  purchaser  of  a  raili'oad  ticket  from  an  unauthorized  agent 
outside  of  the  state,  where  the  railroad  company  refused  to 
carry  the  passenger.  But  the  validity  of  the  act  and  the  oper- 
ative force  of  its  provisions  were  tacitly  conceded.  The  legis- 
lation thus  passed  under  the  eye  of  the  Supreme  Court  without 
challenge  as  to  its  constitutionality.  In  view  of  this  fact  and 
of  the  age  of  the  act,  the  language  of  Mr.  Justice  Mitchell,  in 
the  recent  case  of  Sugar  Notch  Borough,  192  Pa.  349,  is  pecu- 
liarly apt  in  application  to  the  case  in  hand.  He  says,  in 
speaking  of  the  borough  act  of  1887 :  "  It  has  been  in  opera- 
tion for  twelve  years,  has  been  twice  previously  before  this 
court,  and  has  been  the  ground  of  action  many  times  before 
other  courts  without  objection  to  its  constitutionality.     It  is 
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rather  late  now  to  question  it.  While  these  circumBtances  are 
not  conclusive  in  its  favor,  yet  they  are  a  strong  argument 
that  it  is  not  so  plainly  repugnant  to  the  constitution  as  it 
must  be  to  require  a  court  to  overturn  an  act  of  the  legisla- 
ture." It  is  furthermore  to  be  recalled  that  nothing  but  a 
clear  violation  of  constitutional  provisions — a  manifest  attempt 
to  exercise  prohibited  power — will  justify  the  judicial  depart- 
ment in  declaring  unconstitutional,  and  thereby  nullifying, 
legislative  action:  Powell  v.  Commonwealth,  114  Pa.  266; 
Penna.  R.  R.  v.  Riblet,  66  Pa.  164.  Upon  him  who  denies 
the  constitutionality  of  legislation  lies  the  burden  of  demon- 
stration. 

The  appellant  contends  that  the  act,  under  which  he  was 
convicted,  is  in  violation  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  which  declares  that  "no 
state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  the  citizens  of  the  United  States ; 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  Again,  he 
contends  that  the  act  is  in  derogation  of  the  rights  "of  enjoy- 
ing and  defending  life  and  liberty,  of  acquiring,  possessing  and 
protecting  property  and  reputation,  and  of  pursuing  their  own 
happiness,"  declared  by  the  state  constitution  to  be  "  inherent 
and  indefeasible."  He  also  asserts  that  the  act  violates  the 
constitution  of  the  United  States  in  that  the  act  impairs  "  the 
obligation  of  contracts,"  and  "  is  an  attempt  to  regulate  com- 
merce ....  among  the  several  states." 

These  contentions  raise  large  questions.  Were  they  new, 
the  temptation  would  be  strong  and  the  duty  plain  to  discuss 
them  with  considerable  elaboration.  We  have  seen,  however, 
that  in  Pennsylvania  they  have  long  ago  been  considered  at 
length  and  carefully  determined  in  an  opinion  by  a  judge  of 
recognized  ability.  Further  than  this,  acts  substantially  the 
same  in  provision  have  been  adopted  in  other  states.  These 
have  been  directly  passed  upon  by  many  courts.  In  every 
case  all  or  some  of  the  same  questions  as  those  here  raised, 
have  been  reviewed  in  detail  with  manifest  care  and  at  great 
length.  In  all  of  the  adjudicated  cases,  save  one,  the  acts  have 
been  declared  constitutional,  and  their  provisions  upheld.     It 
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is  believed  that  at  the  expense  of  some  labor,  all  of  the  reported 
cases  have  been  collected  and  examined  by  us,  in  which  the 
question  here  involved  has  been  considered.  They  are  as 
follows:  Commonwealth  v.  Wilson  (1880),  supra;  Fry  v.  The 
State,  63  Indiana,  662,  (1878) ;  State  v.  Corbett,  57  Minnesota, 
845,  (1894) ;  Burdick  v.  People,  149  Illinois,  600,  (1894)  ;  The 
People  V.  The  Warden  of  the  Prison,  157  N.  Y.  116,  (1898) ; 
Jannin  v.  The  State,  51  S.  W.  Rep.  1126,  (Texas,  1899)  ;  Nash- 
ville, etc.,  R.  R.  V.  McConnell,  82  Fed.  Rep.  65,  (C.  C.  Tennes- 
see, 1897),  and  see  State  v.  Bernheim,  49  Pac.  Rep.  441,  (Mon- 
tana, 1897).  All  of  these  cases  are  in  substantial  accord,  the 
case  of  The  People  v.  The  Warden  of  the  Prison,  supra,  being 
the  exception.  In  that  case,  the  appellate  division  of  the  Su- 
preme Court  of  New  York,  apparently  unanimously,  held  the 
act,  then  under  review,  to  be  constitutional.  On  appeal  the 
judgment  was  reversed.  In  the  opinion  of  the  court  of  appeals, 
written  by  the  chief  justice,  three  of  the  associate  justices  con- 
cur. The  remaining  three  of  the  associate  justices  dissent, — 
two  of  them  filing  dissenting  opinions.  In  that  case,  under  the 
construction  put  upon  the  act  by  the  court,  a  duly  constituted 
agent  of  one  railroad  company  had  power  to  buy  and  sell  tickets 
of  other  carriers.  It  will  be  seen  that  the  Pennsylvania  act  con- 
tains no  provision  susceptible  of  the  construction  upon  which  the 
majority  of  the  court  of  appeals  of  New  York  have,  in  large  meas- 
ure, based  their  conclusions  and  decree.  It  is,  therefore,  not  nec- 
essary to  concede  that  this  New  York  case  is  an  authority  in  favor 
of  the  appellant's  contention  in  the  case  before  us.  In  view, 
then,  of  these  reported  adjudications,  with  their  wealth  of  dis- 
cussion, it  seems  unnecessary  to  rehearse  the  reasoning  by 
which  the  courts  have  been  led  to  an  almost  unanimous  con- 
clusion that  acts  of  the  character  of  that  before  us  are  not 
violative  of  constitutional  inhibition,  but  are  within  the  police 
power  of  the  state.  The  reasoning  runs  in  all  of  the  cases 
along  the  same  lines.  We  need  but  add  the  conclusions  which 
impel  us  to  aflSrm  the  judgment  of  the  court  below. 

The  act  does  not  impair  '*  the  obligation  of  contracts,"  since 
the  contracts  alleged  to  be  affected  by  the  act  had  no  existence 
until  nearly  forty  years  after  its  passage.  The  act  does  not 
violate  the  constitutional  provision  respecting  interstate  com- 
merce.    It  is  not  an  attempt  to  make  a  rule  affecting  inter- 
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state  commerce.  It  is  a  police  regulation  affecting  the  person 
and  conduct  of  those  attempting  to  do  certain  acts  which  have 
been  forbidden  under  penalty.  "  Legislation  may  in  a  great 
variety  of  ways  affect  commerce  and  persons  engaged  in  it  with- 
out constituting  a  regulation  of  it  within  the  meaning  of  the 
constitution :  •'  Hall  v.  DeCuir,  96  U.  S.  485.  The  act  is  not 
in  violation  of  the  provisions  of  the  fourteenth  amendment. 
"  Neither  the  amendment,  broad  as  it  is,  nor  any  other  amend- 
ment was  designed  to  interfere  with  tiie  power  of  the  state, 
sometimes  termed  the  police  power,  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  education  and  good  order  of 
the  people : "  Barbier  v.  Connolly,  113  U.  S.  27.  The  act  of 
1863  does  not  abridge  any  privilege  or  right  secured  to  citizens, 
either  by  the  constitution  of  the  United  States  or  by  that  of  the 
commonwealth ;  nor  does  it  deprive  any  of  property  without 
due  process  of  law.  It  does  not  deprive  the  holder  of  a  rail- 
road ticket  of  the  unused  portion  of  it.  It  regulates  the  sale 
and  requires  the  company  issuing  to  buy.  The  regulation  may, 
in  some  cases,  result  in  the  holder  receiving  less  than  would  be 
paid  by  an  individual  buyer.  On  the  other  hand,  the  act  gives 
to  the  holder  of  an  unsalable,  unused  portion  of  a  ticket 
a  customer  in  the  company  issuing  it.  The  purchaser  of  a 
railroad  ticket  takes  it  subject  to  such  reasonable  restrictions 
as  the  law  may  impose  upon  the  public  business  of  the  carrier. 
The  purpose  of  the  act  is  to  prevent  fraud.  It  is  recited  in  the 
preamble  that,  "  whereas  numerous  frauds  have  been  practiced 
upon  unsuspecting  travelers  by  means  of  the  sale,  by  unauthor- 
ized persons,  of  railway  and  other  tickets,"  the  appellant  is  not 
in  the  position  of  one  innocently  selling  an  unused  portion  of  a 
ticket  bought  in  good  faith.  He  is  confessedly  conducting  a 
business  at  which  the  act  of  assembly  directly  strikes,  and 
which  the  legislature  has  said  is  prolific  of  fraudulent  results. 
The  appellant  is  not  deprived  of  any  property  of  which  he  is 
honestly  the  owner,  nor  is  he  prevented  from  prosecuting  a  busi- 
ness of  a  kind  recognized  by  the  law  as  respectable.  The  privi- 
leges and  immunities  protected  by  the  constitution  are  subject  to 
such  restraints  as  the  government  may  prescribe  for  the  general 
good  of  the  whole  people.  The  appellant  has,  therefore,  no 
right  to  complain  of  the  restriction  put  upon  his  business,  which 
has  been  stigmatized  as  conducive  to  fraudulent  acts  and 
practices. 
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To  those  not  familiar  with  the  evils  which  have  led  the 
legislatures  of  Pennsylvania  and  other  states,  to  pronounce 
the  business  of  a  "  ticket  broker  "  or  "  ticket  scalpers  "  fraud- 
ulent and  punishable,  the  examination  of  the  reports  of  the  In- 
ter-State Commerce  Commission  is  interesting  and  instructive. 
See  2  Inter-State  Commerce  Reports  (Co-op.  ed.),  p.  345 ;  vol.  3, 
p.  363.  An  excerpt  from  the  last  citation  may  be  found  in 
Ray  on  Passenger  Carriers,  sec.  138.  The  facts  and  figures  given 
are  astounding.  They  are  too  voluminous  to  embody  here. 
The  impression  made  on  the  minds  of  tlie  commission  is 
evinced  by  the  expressions  contained  in  the  annual  report  for 
1890  (p.  364).  Some  of  them  are  as  follows :  "  In  whatever  as- 
pect ticket  scalping  may  be  viewed,  it  is  fraudulent  alike  in  its 
conception  and  in  its  operations  ....  Fraud,  therefore,  is 
the  incentive  to  the  business  ....  One  might  suppose  that  a 
practice  of  this  character  could  no  more  be  defended  than  lar- 
ceny or  forgery,  but,  strange  as  it  may  appear,  it  is  defended  be- 
fore legislative  bodies,  and  elsewhere,  and  the  right  to  carry  it 
on  unmolested  is  demanded."  While  to  the  legislative  body 
may  be  conceded  a  large  discretion  in  pronouncing  upon  the 
moral  character  of  the  acts,  in  respect  to  which  they  have  legis- 
lated, yet  is  the  corroboration  of  their  judgment  acceptable 
from  a  source  created  by  national  authority  with  national 
opportunity  and  obligation  to  obtain  accurate  information. 
Their  reports  further  show  that,  the  evil  appearing  great,  the 
commission  have,  on  more  than  one  occasion,  advocated  the 
passage  of  legislation  by  congress,  not  differing  greatly  from 
the  Pennsylvania  act,  in  order  that  the  business  of  the  ticket 
broker  might  be  stamped  out  by  national  authority. 

Finding  no  error  committed  by  the  court  below,  the  judg- 
ment is  affirmed  and  the  record  is  remitted  that  the  sentence 
imposed  by  the  court  below  may  be  carried  out. 
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Washington  Borough  v.  Smith. 

MunicipcU  lien—Notice^TenatUs  in  common — Question  for  jury^ Ser- 
vice. 

Where  an  ordinance  requires  notice  to  pave  sidewalk  to  be  given  to  the 
owners,  a  service  on  one  of  two  tenants  in  common  is  not,  in  law,  a  notice 
to  the  cotenant ;  if,  however,  the  tenant  served  is  the  agent  of  the  coten- 
ant,  such  notice  will  be  sufficient  and  the  question  of  such  agency  is  prop- 
erly for  the  jury. 

Argued  April  17, 1900.  Appeal,  No.  1,  AprU  T.,  1900,  by 
defendants,  in  suit  of  the  burgesses  and  inhabitants  of  the  bor- 
ough of  Washington  in  the  county  of  Washington  against 
W.  W.  Smith  and  Gertrude  S.  Miller,  from  judgment  of  C.  P. 
Washington  Co.,  Nov.  T.,  1898,  No.  5,  on  verdict  for  plaintiflF. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and 
W.  D.  Porter,  J  J.    Affirmed.    Opinion  by  W.  W.  Porter,  J. 

Sci.  fa.  sur  municipal  lien.     Before  Taylor,  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 

The  court  charged  the  jury  in  part  as  follows : 
[If  you  should  find  from  all  the  evidence  in  this  case  that 
Mr.  Smith  was  the  agent  of  the  other  tenant  in  common  in  this 
property,  that  he  collected  all  the  rents  and  that  he  managed 
the  affairs  of  the  cotenancy,  made  the  repairs,  and  that  when 
parties  went  to  Mrs.  Miller  concerning  the  property  she  sent 
them  to  Mr.  Smith,  stating  to  them  that  he  managed  it,  although 
they  may  have  consulted  together  if  anything  was  to  be  done, 
one  sent  to  the  other,  and  from  all  the  facts  that  have  been 
testified  to  here  concerning  that  matter  you  should  find  that 
Mr.  Smith  had  charge  of  this  property  and  managed  it  for 
Mrs.  Miller  as  well  as  himself,  with  her  direction,  it  will  be  for 
you  to  say  whether  or  not  there  was  not  sufficient  notice  and 
power  given,  sufficient  notice  given  him  to  bind  her  under  all 
the  circumstances  under  which  they  held  it.  You  will  recollect 
the  testimony  of  Mr.  Bane,  the  tenant  in  possession  of  this  prop- 
erty under  these  two  owners,  that  after  the  husband  of  Mrs.  Mil- 
ler died,  to  whom  he  applied  always  for  information  concern- 
ing the  manner  in  which  this  property  was  to  be  repaired,  etc., 
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after  he  died  he  went  to  Mrs.  Miller  about  it,  and  she  told  him 
that  Mr.  Smith  had  charge  of  this  property  and  managed  it,  and 
she  did  not  want  to  be  bothered  with  it ;  and  Mrs.  Miller  her- 
self says,  gentlemen  of  the  jury,  that  while  she  received  no  for- 
mal notice,  and  she  never  authorized  Mr.  Smith  to  act  as  her 
agent  in  accepting  notice  for  the  laying  of  this  pavement, 
they  did  meet  and  talk  of  the  fact  that  notice  had  been  given 
to  Mr.  Smith  by  the  borough  to  lay  this  sidewalk,  or  that  the 
borough  was  going  to  require  this  pavement  to  be  relaid,  and 
this  before  it  was  relaid  and  before  she  went  away  in  May  last, 
or  some  time  last  summer.]  [4]  .... 

[So  we*  think  that  the  law  is  complied  with,  with  regard  to 
notice  if,  from  all  the  evidence  in  the  case  the  jury  can  say 
simply  that  they  are  satisfied  that  the  property  owner,  or  all  of 
them  concerned  in  it,  having  an  interest  in  it,  had  notice  that 
unless  they  relaid  the  pavement,  under  the  ordinance  require- 
ments, if  it  was  out  of  repair,  and  unless  they  relaid  it,  it 
would  be  laid  for  them  at  the  parties'  expense  with  twenty  per 
centum  added  ultimately  and  recovered  from  them.]  [5] 

Verdict  and  judgment  for  plaintiff  for  $215.97.  Defendant 
appealed. 

Urrors  assigned  among  others  were  (4,  5)  to  portions  of  the 
judge's  charge,  reciting  same. 

T.  F.  Birch^  for  appellants. — It  is  the  intendment  of  the 
statutes  relating  to  boroughs,  that  notice  shall  be  given  to 
every  person  of  a  proceeding  to  fix  him  for  a  debt :  Watson 
V.  Borough  of  Sewickley,  91  Pa.  388. 

It  must  be  made  affirmatively  to  appear  that  the  acceptance 
of  a  notice  such  as  this  was  a  part  of  the  business  for  which 
"Mr.  Smith"  was  employed:  Morgan  v.  Wilson,  6  Kulp,  358. 

Finally,  the  question  whether  an  agent  has  authority  to 
bind  his  principal,  when  the  facts  are  undisputed,  is  a  question 
of  law  for  the  court,  whether  such  authority  is  sought  to  be 
sustained  by  previous  authorization,  or  by  subsequent  ratifica- 
tion: Gulick  V.  Grover,  33  N.  J.  L.  463. 

Where  an  agency  rests  in  parol  and  there  is  no  dispute  as 
to  its  terms  and  no  ambiguity  which  needs  explanation,  it  is  for 
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the  court  and  not  for  the  jury  to  determine  its  meaning  and 
effect:  Langenheim  v.  Anschutz-Bradberry  Co.,  2  Pa.  Superior 
Ct  286. 

Many  of  the  principles  laid  down  in  the  foregoing  case  are 
applicable  to  the  case  at  bar,  and  we  refer  to  it  as  ruling  many 
of  the  points  submitted. 

J.  P.  Miller^  for  appellee. 

Opinion  by  William  W.  Porteb,  J.,  July  26, 1900  : 

This  proceeding  is  by  scire  facias  upon  a  municipal  lien  for 
the  laying  of  a  sidewalk  in  front  of  property  owned  by  W.  W. 
Smith  and  Gertrude  S.  Miller.  The  lien  was  filed  pursuant  to 
an  ordinance  of  the  borough  providing  that  owners  of  property 
"  shall  within  twenty  days  after  notice,  at  their  own  proper  cost 
and  expense,  grade,  pave  and  curb  the  sidewalks  in  front  of 
theii'  respective  properties ;  "  and  that  **  if  any  lot  owner  shall 
neglect  or  refuse  to  grade,  pave  or  curb  in  front  of  his  or  her 
property,  after  notice  given  in  accordance  with  the  provisions 
of  the  1st  section  of  this  ordinance,  the  authorities  of  the  said 
borough  may  cause  the  same  to  be  done,  collecting  the  cost  of 
the  work  and  material,  with  twenty  per  centum  penalty  in  addi- 
tion, from  such  lot  owner,  in  the  manner  provided  by  the  laws 
of  this  commonwealth." 

It  will  be  observed  that  the  puipose  of  the  notice  required  is 
that  the  property  owner  may,  by  doing  the  work  himself,  save 
the  penalty  imposed.  No  particular  form  of  notice  is  prescribed 
by  the  ordinance,  nor  is  the  method  of  giving  it  specified.  It 
is  sufficient  if  the  owner  shall  have  notice  within  the  contem- 
plation of  the  general  provision. 

In  this  case  the  property  was  owned  by  W.  W.  Smith  and 
Gertrude  S.  Miller,  jointly.  A  written  notice  was  personally 
served  upon  W.  W.  Smith.  This  is  not  denied.  It  is,  how- 
ever, contended  by  the  defendants  that  the  notice  contemplated 
by  the  ordinance  was  not  given  to  Mrs.  Miller. 

The  notice  served  on  Smith  was  addressed  to  "  Smith  and 
Miller."  It  is  contended  by  the  plaintiflf  that,  as  the  parties 
were  tenants  in  common,  the  service  of  notice  on  Smith  was 
notice  to  Mrs.  Miller.  In  Darlington  v.  The  Commonwealth, 
41  Pa.  68,  a  notice,  required  to  be  given  to  property  owners  of 
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an  intended  opening  of  a  street  through  their  property,  was 
held  to  be  suflBcient  if  actually  given  to  one  of  two  tenants  in 
common.  The  notice  was  personal  and  not  written.  Apparently, 
it  was  not  transmitted  by  the  owner  notified^  to  his  cotenant 
The  principal  ground  upon  which  it  was  held  to  be  good  as  to 
both  was  that  the  proceeding  affected  only  the  possession  of  the 
owners,  and  that,  being  tenants  in  common,  the  possession  of 
one  was  the  possession  of  both.  The  case  does  not  decide  the 
one  before  us.  While  service  on  Smith  was  not,  in  law,  notice 
to  Mrs.  Miller,  yet  the  fact  that  the  parties  had  a  joint  interest 
in  the  property  has  a  bearing  on  the  subsequent  discussion, 
relative  to  the  agency  of  Smith. 

The  plaintiff  contends  that  Smith  was  in  fact  the  agent  of 
Mrs.  Miller  in  the  management  of  the  property,  as  well  as  a 
tenant  in  common  with  her.  The  testimony  in  the  cause  showed 
that  Smith  attended  to  the  renting  of  the  property,  and  the 
collecting  of  the  rents,  that  he  paid  the  taxes,  and  that  he 
attended  to  the  repairs  with  the  consent  of  Mrs.  Miller.  This, 
Smith  admits,  but  at  the  same  time  denies  that  he  had  author- 
ity to  act  for  Mrs.  Miller  in  respect  to  the  laying  of  the  side- 
walk. Mrs.  Miller  denies  that  Smith  was  her  agent,  but  does  not 
deny,  in  terms,  his  collection  of  the  rents,  etc.  She  denies  re- 
ceiving any  notice  of  the  intended  paving  of  the  sidewalk.  Her 
testimony  clearly  shows,  however,  that  she  had  some  knowledge 
of  it  by  publication,  and  that  she  had  a  conversation  with  Mr, 
Smith,  her  cotenant,  on  the  subject,  before  the  pavement  was 
laid  and  before  the  notice  was  served.  The  tenant  of  the  prop- 
erty testifies  that  he  had  no  dealings  with  Mrs.  Miller  in  respect 
to  the  property ;  that  he  did  go  to  her  once,  but  that  she  gave 
him  to  understand  that  Mr.  Smith  had  the  control  of  it,  and 
that  she  had  given  up  the  management  of  it  to  him.  This  tes- 
timony is  not  conclusive  proof  of  the  agency.  Taken,  however, 
in  connection  with  the  facts  that  the  parties  were  mutually 
interested  in  the  property ;  that  Mrs.  Miller  was  absent  from 
the  borough  beyond  the  personal  service  of  tiie  notice ;  that  the 
work  to  be  done  was  a  public  improvement ;  that  no  specific 
form  or  method  of  service  of  the  notice  was  prescribed  by  law ; 
that  one  tenant  in  common  may  bind  his  fellows  for  absolutely 
necessary  repairs  to  the  joint  property ;  that  the  purpose  of  the 
notice  was  to  afford  relief  from  a  penalty,  rather  tluw  to  fix  an 
Vol.  XIV— 38 
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original  liability ;  the  court  committed  no  error  in  submitting 
to  the  jury  the  questions  of  notice  and  of  agency,  as  was  done 
in  the  charge. 

We  have  given  the  assignments  careful  consideration,  and 
find  that  none  discloses  error  sufficiently  substantial  to  warrant 
a  reversal. 

The  judgment  is  affirmed. 


Brown  w.  Traction  Company. 

Bathtfays—CarUrilnUory  negligence — Stop,  look  and  listen, 
A  looking  which  leads  a  man  to  drive  in  front  of  a  rapidly  approaching 
car,  followed  by  no  other  look  just  before  driving  on  the  track,  but  only  a 
look  after  getting  on  the  track  when  the  car  is  upon  him,  is  not  the  kind 
of  looking  which  is  contemplated  by  the  rule  of  law.  No  en*or  in  a  close 
calculation  of  chances  can  relieve  from  the  charge  of  contributory  negli- 
gence. 

Argued  April  24, 1900.  Appeal,  No.  90,  April  T.,  1900,  by 
defendant,  in  a  suit  of  Phillip  Brown,  Jr.,  against  Pittsburg, 
Allegheny  &  Manchester  Traction  Company,  from  judgment  of 
C.  P.  No.  2,  Allegheny  Co.,  April  T.,  1897,  No.  728,  on  verdict 
for  plaintiff.  Before  Rice,  P.  J.,  Beaver,  Oblady,  W.  W. 
Porter  and  W.  D.  Porter,  JJ.  Reversed.  Opinion  by 
W.  W.  Porter,  J.    Rice,  P.  J.  and  Orlady,  J.  dissent. 

Trespass.    Before  Frazer,  J. 

The  facts  suflSciently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  $1,000,    Defendant 
appealed. 

Error  assigned  was  in  refusing  to  aflSrm  defendant's  point, 
which  point  and  answer  are  as  follows  :  That  under  all  the 
evidence  in  this  case  the  verdict  should  be  for  the  defendant. 
Answer :  Refused.  It  is  for  the  jury  to  determine  whether  or 
not  the  verdict  should  be  for  the  defendant.  To  which  refusal 
to  affirm  said  point,  counsel  for  defendant  excepts,  and  there- 
upon billed  sealed  for  defendant. 

Jf.  p.  Potter^  for  appellant,  relied  on  Ehrisman  v.  Railway 
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Co.,  150  Pa.  180,  Omslaer  v.  Traction  Co.,  168  Pa.  519,  and 
Smith  V.  Ti-action  Co.,  187  Pa.  110. 

In  the  case  of  Darwood  v.  The  Union  Traction  Company, 
189  Pa.  592,  the  court  held  that  a  nonsuit  was  properly  entered, 
where  a  person  driving  had  left  a  place  of  perfect  safety  to  go 
into  a  place  of  danger.    That  is  this  case  exactly. 

A.  M.  Browfh^  with  him  Tho9.  M.  Brotm^  for  appellee. 

Opinion  by  William  W.  Portbb,  J.,  July  26, 1900 : 
The  plaintifiE  was  driving  a  pair  of  farm  horses  attached  to  a 
farm  wagon,  partially  loaded  with  coal,  along  Ohio  street  in 
the  city  of  Allegheny.  The  defendant  company  operates  a 
double  track  electric  railway  on  said  street.  The  plaintiff  was 
driving  in  the  rear  of  two  other  wagons  on  the  south  side  of 
the  street,  next  to  the  curb.  He  desired  to  turn  north  on  Cedar 
street.  Before  reaching  the  intersection  of  the  two  streets,  he 
attempted  diagonally  to  cross  Ohio  street,  and  in  so  doing  was 
compelled  to  cross  both  of  the  tracks  of  the  defendant  company. 
He  says  that  before  starting  he  looked  in  both  directions  and 
saw  no  car  on  the  south  track,  but  did  see  one  approaching  on 
the  north  track  and  about  300  feet  distant.  He  turned  his 
horses  diagonally  across.  The  car  struck  about  the  middle  of 
the  wagon.  The  injury  for  which  damages  have  been  recovered 
was  the  result.  The  appellant  claims  that  the  point  of  charge 
requesting  a  directed  verdict  should  have  been  aflBrmed.  This 
is  the  only  error  assigned.  The  negligence  alleged  is  the  undue 
speed  of  the  car  and  the  failui^e  on  the  part  of  the  motorman  to 
stop  the  car  in  time.  What  is  the  evidence  on  this  point  sub^ 
mitted  by  the  plaintiff?  He  first  saw  the  car  at  a  distance  of 
300  feet,  and  was  asked,  "  When  you  looked  at  this  distance 
could  you  tell  whether  it  was  coming  fast  or  slow  ?  A.  Not  very 
well  at  that  distance.  Q.  Its  head  was  towards  you  ?  A.  Yes, 
sir.  Q.  Coming  down  that  way  ?  A.  Yes,  sir.  Q.  You  started 
to  cross  the  track ;  tell  us  how  far  you  got  and  what  occurred. 
A.  I  thought  the  car  was  going  to  catch  me,  and  when  I  got  a 
good  look  at  it  she  appeared  to  be  going  awful  fast.  Q.  Where 
were  you  then?  A.  I  had  my  horses  across  the  track  then." 
And  on  referring  to  the  speed  further,  he  says  that  the  car  was 
going  *' pretty  fast."    Mr.  Pietsch,  a  witness  for  the  plaintiff. 
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says  that  the  speed  was  "  the  regular  speed  they  run."  An- 
other witness  says :  ^*  I  can't  just  say  exactly  what  speed  it 
would  be,  but  it  was  running  about  as  fast  as  ever  I  saw  a  street 
car  run  anywhere."  This  is  all  that  a  somewhat  careful  exam- 
ination of  the  testimony  discloses  on  the  subject  of  undue  speed. 

On  the  other  allegation  of  negligence,  the  plaintiff  says  that 
as  the  car  was  nearly  upon  him,  he  threw  up  his  hand  and  called 
a  warning  to  the  motorman,  both  of  which  acts,  the  pkintiff 
says,  were  unheeded. 

The  main  obstruction  to  a  recovery  by  the  plaintiff  in  this 
case  is  his  own  course  of  conduct.  So  frequent  have  been  the 
statements  of  the  rights  and  obligations  of  street  cars  and  the 
public  on  foot  or  in  vehicles,  that  no  need  is  apparent  for  their 
reiteration.  See  Cupps  v.  Traction  Co.,  13  Pa.  Superior  Ct.  630. 
The  plaintiff  here  looked  before  starting  to  cross  the  two  tracks. 
He  admits  that  he  saw  the  moving  car  approaching.  He  was  un- 
able to  form  an  estimate  of  its  speed  until,  having  gotten  upon  the 
track,  he  saw  the  inevitability  of  the  collision,  which  he  tried  to 
avert  by  striking  his  horses  with  the  whip,  and  succeeded  only  in 
getting  them,  but  not  his  wagon,  beyond  the  further  track.  The 
case  discloses  only  another  of  those  incidents  of  the  city  streets 
become  common  already  under  the  modern  provision  made  for 
rapid  transit.  It  is  but  another  case  of  what  in  colloquial  phrase 
is  called  "  taking  chances."  But  the  man  who  "  takes  chances," 
when  he  loses,  cannot  hold  others  liable  for  his  miscalculation. 
It  is  a  course  of  action  reprehensible,  not  only  because  of  the  in- 
jury suffered  by  the  individual,  but  also  because  it  imperils  the 
lives  and  safety  of  many  others.  Had  the  plaintiff  but  followed 
the  course  he  was  pursuing  until  he  had  reached  the  mtersection 
with  Cedar  street,  the  car  with  which  he  collided  would  not 
have  been  in  his  way.  It  may  be  that  the  acts  of  stopping  and 
looking  by  the  plaintiff  were  performed,  as  he  alleges,  but  a 
looking  which  leads  a  man  to  drive  in  front  of  a  rapidly  ap- 
proaching car,  followed  by  no  other  look  just  before  driving 
upon  the  track,  but  only  by  a  look  after  getting  upon  the  track 
when  the  car  is  upon  him,  is  not  the  kind  of  looking  which  is  con- 
templated by  the  rule  of  law.  No  error  in  a  close  calculation  of 
a  chance  can  relieve  from  the  charge  of  contributory  negligence. 
In  the  case  of  Cupps  v.  Traction  Co.,  supra,  there  was  direct 
testimony  by  the  plaintiff  that  he  looked  before  starting  to  cross 
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the  double  tracks  and  that  he  did  not  look  again-  until  he  was 
upon  the  second  track,  where  he  was  struck.  In  this  case,  the 
plaintiff  does  not  expressly  say  that  he  did  not  look  just  before 
he  attempted  to  cross  the  second  track.  He,  however,  as  will 
be  seen  by  the  testimony  above  quoted,  was  asked  to  "  tell  us 
how  far  you  got  and  what  occurred  ?  "  He  was  asked  to  detail 
all  of  the  circumstances  attending  the  accident,  and  particularly 
what  he  did.  Opportunity  was  given  to  him  to  testify  to  the 
performance  of  his  duty  in  respect  to  crossing.  From  the  tes- 
timony nothing  appears  to  indicate  that  he  performed  the  duty 
of  looking  just  before  entering  upon  the  track  upon  which  he 
knew  a  car  was  approaching  at  a  speed  of  which  he  was  unable 
to  form  an  estimate.  While  it  is  true  that  he  was  bound  only 
to  present  a  case  free  from  contributory  negligence,  and  not  to 
disprove  the  existence  of  such  negligence  (Sopherstein  v.  Ber- 
tels,  178  Pa.  406),  yet  as  his  testimony  purports  to  be  a  state- 
ment of  just  what  he  did,  and,  as  it  is  not  made  to  appear  that 
he  looked  when  he  was  required  by  law  to  look,  the  court  should 
have  directed  a  verdict  for  the  defendant.  See  Boehmer  v. 
Traction  Co.,  194  Pa.  318,  and  Kern  v.  Traction  Co.,  194  Pa.  75. 
In  view  of  what  has  been  said,  we  conclude  that  the  judgment 
in  this  case  should  be  reversed. 
The  judgment  is  reversed. 

Rice,  P.  J.,  and  Orlady,  J.,  dissent 


Commonwealth  v.  Robb. 

Mercantile  tax^Act  of  IS99— Effect  of  repealing  clause  on  existing  pro- 
ceedings. 

The  Act  of  May  2,  1899,  P.  L.  184,  by  its  repealing  clause,  did  not  stop 
proceedings  already  commenced  under  the  then  existing  laws  determin- 
ing liability  for  mercantile  tax. 

Mercantile  tax — Dealer  operating  in  county, 

A  person  engaged  in  the  purchase  of  hay  either  baled  or  unbaled  which 
he  sells  baled  to  consumers,  storing  and  baling  in  barns  within  Tioga 
county,  is  a  dealer  within  the  meaning  of  the  Act  of  April  22,  1846,  P.  L. 
486,  and  he  is  liable  to  appraisement  in  the  county  where  he  receives  and 
stores  his  hay  and  delivers  the  subject  of  sale  to  the  common  carriers. 
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Argued  Feb.  15,  1900.  Appeal,  No.  18,  Feb.  T.,  1900,  by 
defendant  in  suit  of  Commonwealth  of  Pennsylvania  against 
James  L.  Robb,  from  judgment  of  C.  P.  Tioga  Co.,  Sept.  T., 
1899,  No.  3  J  dismissing  appeal  of  defendant  from  assessment 
as  a  dealer  in  merchandise.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  W.  W.  Porter  and  W.  D.  Porter,  J  J.  AflBrmed. 
Opinion  by  Orlady,  J. 

Appeal  from  decision  of  mercantile  appraiser  assessing  appel- 
lant $40.00  as  a  hay  dealer.     Before  Mitchell,  P.  J. 

The  following  facts  appear  from  the  opinion  of  the  court 
below: 

It  was  admitted  at  the  hearing  that  defendant  bought  and 
sold  hay,  grain  and  straw  during  the  year  1898,  the  sales 
amounting  in  value  to  $50,000.  The  assessment  appealed  from 
was  based  upon  the  dealings  of  the  defendant  for  that  year  in 
this  county.  Due  and  lawful  notice  of  the  assessment  was 
given.  The  defendant  appeared  before  the  appraiser  and  county 
treasurer,  on  the  day  of  appeal,  and  his  only  objection  then 
made  was  that  he  is  not  liable  to  a  license  tax  under  the  law. 

The  defendant  has  bams  at  several  railway  stations  in  the 
county  for  storing  hay  and  straw,  but  uses  them  for  such  stor- 
age only  when  he  is  unable  to  get  cars  in  which  to  make  ship- 
ment directly  to  purchasers.  In  1898  he  sold  about  $26.00 
worth  of  straw  at  Wellsboro  for  local  consumption.  He  does 
not  store  grain,  having  that  delivered  directly  into  cars  for 
shipment. 

The  defendant's  place  of  business,  his  oflSce  and  residence 
are  in  Wellsboro.  But  he  makes  purchases  at  different  places 
in  the  county  and  ships  them  thence  by  rail,  from  the  most 
convenient  station.  At  times  he  takes  ordei-s  for  these  pro- 
ducts at  places  without  the  county,  and  ships  them  wherever 
the  purchasers  desire  them  delivered.  Most  of  his  business, 
however,  is  done  by  correspondence  and  otherwise,  at  Wellsboro. 

Defendant  filed  the  following  reasons  in  support  of  his  ap- 
peal: 

1.  Dealers  in  hay,  straw  and  grain  are  not  within  the  provi- 
sions of  any  act  of  assembly  or  law  that  makes  such  dealers 
liable  to  the  payment  of  a  mercantile  tax. 
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2.  There  is  no  warrant  of  law  for  the  assessment  appealed 
from.  The  said  assessment  is  unjust  and  illegal.  The  acts 
of  assembly  under  which  the  proposed  assessment  was  made 
were  repealed  by  the  act  of  the  general  assembly  of  Pennsyl- 
vania, approved  May  2, 1899. 

The  court  ordered  that  the  appeal  be  dismissed  and  set  aside 
and  that  defendant  pay  the  costs.    Defendant  appealed. 

Hrror  assigned  was,  in  not  sustaining  the  appeal  taken  by 
defendant  and  in  not  entering  judgment  in  favor  of  defendant 
with  costs. 

Henry  C,  McOarmiek^  with  him  David  Cameron  and  Seth  T. 
McCormick  for  appellant. — The  questions  that  have  arisen  un- 
der the  act  of  1846,  where  the  tax  has  been  sustained,  have  all 
related  to  manufactured  articles. 

The  case  of  Commonwealth  v.  Evans,  decided  by  the  Supreme 
Court  in  1884,  reported  only,  so  far  as  we  know,  in  2  Chest. 
Co.  Reps.,  p.  383,  is  an  important  authority,  if  not  a  controlling 
decision,  of  the  case  at  bar. 

It  should  be  stated  as  a  further  reason  for  reversing  the  judg- 
ment of  the  court  below,  that  by  act  of  assembly  approved 
May  2,  1899,  P.  L.  184,  the  act  under  which  it  is  sought  to 
collect  this  tax,  and  all  other  acts  relating  to  mercantile  taxes, 
were  repealed,  without  any  reversation  as  to  pending  claims  or 
cases ;  so  that  there  was  not,  when  this  case  was  heard,  or  since, 
any  statute  under  which  the  tax  for  1898  could  be  imposed  or 
collected. 

Alfred  J.  Shattuck,  with  him  M.  F.  ElUoU,  F.  E.  Watraus 
and  H.  F.  Marsh  for  appellee. — Judge  Biddle  in  the  case  of 
Barton  v.  Morris,  10  Phila.  360,  says :  "  A  dealer  is  one  whose 
business  it  is  to  buy  and  sell.  It  is  a  term  of  trade  having  as 
distinct  and  well  known  signification  as  that  of  merchant^ 
mariner,  or  broker. 

The  act  of  1846  distinguishes  between  dealers  and  manufac- 
turers, and  makes  manufacturers  taxable  as  sellers  of  merchan- 
dise, if  they  keep  a  store  away  from  their  manufactory  for  the 
sale  of  their  goods :  Com.  v.  Campbell,  33  Pa.  880. 

The  legislature  in  passing  the  act  of  1846  understood  the 
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words  it  was  using.  A  tax  was  laid  upon  dealers — ih^t  is,  upon 
those  who  should  buy  and  seU. 

Dealers  therefore  might  and  did  evade  the  tax,  as  above 
stated,  by  having  an  interest  in  the  factory.  To  prevent  this 
the  second  clause  of  the  act  was  added,  taxing  the  manufacturers 
themselves  wlierever  the  goods  manufactured  were  sold  at  a 
store  separate  from  the  workshop,  but  by  express  words  ex- 
empting them  in  all  other  cases :  Norris  Brothers  v.  Com.,  27 
Pa.  494. 

The  case  of  the  Com.  v.  Evans,  2  Chest.  Co.  Reps.  883,  cited 
by  the  appellant  was  read  in  full  to  the  learned  court  below 
and  cited  by  counsel  for  the  commonwealth. 

The  principle  upon  which  that  case  was  decided  is  very  clear, 
but  it  does  not  rule  the  case  at  bar,  and  was  not  thought  con- 
trolling against  the  commonwealth  by  the  learned  judge  who 
heard  the  case  below. 

The  second  question  which  has  been  discussed  in  the  case  in 
the  court  below,  and  is  referred  to  in  the  paper-book  of  the 
appellant,  is  the  effect  of  the  Act  of  May  2, 1899,  P.  L.  184. 

The  act  of  1899,  is  prospective  in  its  operation,  intended  to 
apply  first  to  the  year  1900,  and  thereafter.  In  the  case  of 
Telegraph  Company  v.  Com.,  66  Pa.  70,  more  fully  reported  in 
8  Brews.  Rep.  617,  Chief  Justice  Agnew,  in  delivering  the 
opinion  of  the  court,  placed  that  construction  upon  a  similar 
law. 

Opinion  by  Orlady,  J.,  July  26, 1900 : 

The  defendant  appealed  to  the  court  of  common  pleas  from 
the  decision  of  the  mercantile  appraiser  of  Tioga  county,  who 
classed  and  appraised  him  as  a  dealer  in  hay,  straw  and  grain, 
and  assessed  him  with  a  mercantile  license  tax  of  ^0.00.  Af- 
ter a  full  hearing  by  the  court  below  the  appeal  was  dismissed 
and  the  record  is  brought  before  this  court  for  review. 

The  appellant  contends  that  he  is  not  a  dealer  in  any  manu- 
factured article,  and  does  not  make  any  sales  in  the  county  of 
Tioga  within  the  purview  of  any  act  of  assembly  imposing  a 
mercantile  license  tax ;  and  further  that  the  Act  of  May  2, 
1899,  P.  L.  184,  repealed  the  former  acts  of  assembly  relating 
to  mercantile  taxes. 

From  the  evidence  taken  on  the  hearing  of  the  appeal  in  the 
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court  below,  it  appears  that  the  appellant  bought  and  sold 
hay,  grain  and  stmw  within  the  county  during  the  year  1898, 
amounting  in  value  to  $50,000,  of  which  amount  he  sold  within 
the  county  |f25.00  worth  of  straw  for  local  consumption. 

His  residence,  only  place  of  business,  and  oflSce  are  at  Wells- 
boro,  Tioga  county.  He  solicited  orders  for  these  products 
from  coal  mining  and  other  companies  which'  are  consumers 
and  dealers,  and  filled  the  orders  by  delivering  the  articles  on 
railroad  cars  at  different  stations  in  the  county.  The  price  he 
received  included  the  freight  charges.  To  facilitate  his  busi- 
ness operations  he  had  seven  storage  bams,  of  an  aggregate 
capacity  of  about  150  carloads,  located  at  convenient  shipping 
points  where  the  hay,  straw  and  grain  were  received  from 
farmers  and  placed  on  the  cars  direct  from  wagons,  or  tempo- 
rarily stored  for  future  shipments.  These  bams,  each  of  which 
was  in  charge  of  a  local  employee,  were  considered  necessary 
in  his  business,  as  it  was  at  times  impossible  to  get  cars, 
and  at  times  it  was  necessary  to  have  hay  on  hand.  The  hay 
was  brought  from  farmers  in  both  pressed  and  loose  form,  the 
loose  hay  being  pressed  or  baled  for  shipment  by  appellant  at 
his  bams.  He  endeavored  to  anticipate  his  purchases  of  hay, 
straw,  and  grain  by  having  a  previous  order  for  these  articles, 
though  at  the  time  of  the  hearing  he  had  in  the  storage  barns 
between  two  and  three  carloads  of  hay  awaiting  sales.  His 
business  profit  consisted  in  the  difference  between  the  buying 
and  selling  price.  The  Act  of  April  22, 1846,  P.  L.  486,  un- 
der which  the  tax  is  claimed,  is  os  follows :  "  Section  11,  That 
hereafter  all  dealers  in  goods,  wares  and  merchandise,  the 
growth,  product  and  manufacture  of  the  United  States,  and 
every  person  who  shall  keep  a  store  or  warehouse  for  the  pui> 
pose  of  vending  and  disposing  of  goods,  wares  and  merchandise, 
where  such  person  is  concerned  or  interested  in  the  manu- 
facture of  such  goods,  wares  and  merchandise,  shall  be  classi- 
fied in  the  same  manner,  and  required  to  pay  the  same  annual 
tax  and  license  fee,  as  is  provided  and  required  in  relation  to 
dealers  in  foreign  merchandise :  Provided,  That  mechanics 
who  keep  a  store  or  warehouse  at  their  own  shop  or  manufac- 
tory, for  the  purpose  of  vending  their  own  manufactures  ex- 
clusively, shall  not  be  required  to  take  out  any  license." 

The  amount  of  the  tax  in  this  case  is  not  in  controversy.   In 
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Norris  v.  Commonwealth,  27  Pa.  494,  a  dealer,  "  in  the  popular 
and  therefore  in  the  statutory  sense  of  the  word,  is  not  one  who 
buys  to  keep,  or  makes  to  sell,  but  one  who  buys  to  sell  again. 
He  stands  intermediately  between  the  producer  and  the  con- 
sumer, and  depends  for  his  profit,  not  upon  the  labor  he  bestows 
on  his  commodities,  but  upon  the  skill  and  foresight  with  which 
he  watches  the  markets,"  and  manufacturers  of  locomotives  who 
do  not  make,  except  to  supply  orders  and  have  no  stoi-e  or 
place  of  sale  apart  from  their  manufactory,  were  exempted 
from  liability  to  the  tax. 

In  Commonwealth  v.  Campbell,  33  Pa.  380,  it  was  held  that  a 
tanner  who  bought  hides  and  manufactured  them  into  leather 
and  sold  the  leather  at  the  tan  yard  and  to  commission  dealers 
who  sold  on  a  percentage,  and  who  did  not  keep  a  warehouse, 
shop  or  store  away  from  the  tan  yard  for  the  purpose  of  vend- 
ing the  manufactured  product,  was  not  liable  to  the  tax  for  the 
reasons  that  the  sales  made  at  the  tannery  were  authorized  by 
the  proviso  of  tlie  act;  and  it  was  held  that  the  sales  made 
away  from  the  tannery  were  without  the  county  and  were  tax- 
able there,  and  that  he  was  a  manufacturer  and  not  a  dealer 
within  the  meaning  of  the  statute.  Dealers  are  the  middle 
men  between  the  manufacturer  or  the  producer  and  the  con- 
sumer. In  Commonwealth  v.  Teller,  144  Pa.  645,  it  was  held 
that  dealers  in  leaf  tobacco  who  had  warehouses  in  Lancaster 
county  for  the  storage  of  the  tobacco  there  purchased  were 
held  exempt  from  the  tax,  but  solely  because  Teller  Brothers 
were  not  engaged  in  the  sale  of  tobacco  or  any  other  kind  of  mer- 
chandis  e  in  Lancaster  county,  all  the  sales  being  made  in  Phila- 
delphia county,  where  they  were  in  fact  assessed  as  such  dealers, 
and  held  for  payment  of  the  tax.  In  Commonwealth  v.  Gorm- 
ley,  173  Pa.  586,  it  was  held  that  a  plumber  who  buys  pipes 
and  fittings  and  fits  them  together  in  the  shape  of  a  steam  and 
water  heating  system,  and  has  no  other  store  or  place  at  which 
he  does  business  as  a  buyer  and  seller,  and  who  has  no  other 
place  of  business  than  his  workshop  and  who  gets  paid  by 
charging  for  his  labor  and  the  cost  of  material,  is  not  a  dealer 
within  the  meaning  of  this  act.  He  does  not  sell  the  thing  he 
buys.  His  own  work  must  be  added,  a  necessary  and  expen- 
sive part  of  the  completed  whole,  as  all  parties  know  who  have 
such  bills  to  pay.     The  exemption  enjoyed  by  a  manufacturer 
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is  confined  to  the  plant  used  for  the  manufacture  of  its  goods 
and  the  business  of  making  and  selling  done  there :  Com.  v. 
Potter,  159  Pa.  683.  One  who  buys  and  sells  live  stock,  such 
as  horses  and  cattle,  is  not  within  the  class  contemplated  by 
the  act :  Com.  v.  Evans,  2  Chest.  Co.  Rep.  383. 

The  appellant  in  this  case  is  a  dealer  within  the  meaning  of 
the  act.  He  buys  to  sell,  and  does  sell  in  unchanged  form  just 
what  he  buys.  He  adds  nothing  to  the  article  by  his  labor 
or  skill.  He  delivers  the  subject  of  sale  to  the  common  carrier 
with  freight  charges  paid  by  him  in  Tioga  county  where  he  re- 
ceives his  payments,  and  where  his  exclusive  business  of  buy- 
ing and  shipping  hay,  straw  and  produce  is  conducted.  There 
he  deals,  contracts,  keeps  his  accounts  and  pays  his  debts,  and 
is' engaged  in  no  other  business.  By  the  Act  of  May  2,  1899, 
P.  L.  184,  sec.  9,  it  is  made  the  duty  of  every  mercantile  appraiser 
appointed  under  the  act  on  or  before  the  first  day  of  May,  in 
each  year,  to  certify  to  the  county  treasurer  a  correct  list  of  all 
venders  or  dealers  in  goods,  wares  and  merchandise,  etc.  By 
the  3d  section  of  the  act  the  appraisers  are  to  be  appointed  by 
the  county  commissioners  on  or  before  December  13,  in  each 
year,  etc.,  and  while  all  acts  or  parts  of  acts— general,  special  or 
local — ^inconsistent  therewith,  are  repealed,  this  act  referred  to 
the  manner  and  system  of  providing  revenue  after  it  became  a 
law,  and  it  was  not  intended  to  relieve  delinquents  who  had 
been  properly  assessed  under  existing  laws  from  paying  their 
share  of  the  public  burden.  In  the  case  before  us,  the  apprais- 
ment  was  made  February  20,  1899,  and  the  appeal  was  taken 
on  April  10,  1899,  under  the  law  then  in  force.  Under  the  act 
of  1899  the  term  of  the  appraiser  would  not  begin  until  Janu- 
ary 1, 1900,  and  continue  for  three  years,  while  the  term  of  the 
appraiser  who  made  the  assessment  would  not  expire  until  De- 
cember 31,  1899,  it  being  for  one  year  under  the  former  acts. 
The  repealing  clause  did  not  stop  proceedings  already  com- 
menced, as  it  did  not  in  any  manner  affect  the  jurisdiction  of 
the  court  to  determine  the  liability  of  appellant  for  the  tax 
due  by  him  for  1899 :  Hickory  Tree  Road,  43  Pa.  139.  The 
repealing  statute  provided  the  manner  of  imposing  a  mercan- 
tile license  tax  after  January  1, 1900,  at  which  time  the  new  ap- 
praiser assumed  his  duties. 

The  judgment  is  affirmed. 
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Miller  v.  Westerhoff. 

SaU^OuararUy  of  tiOe^ExeciUionr—Stay  of  earlier  writ-^Effect  on 
junior  writ. 

The  fact  that  an  earlier  writ  was  stayed  does  not  affect  the  levy  on  an- 
other writ  which  was  at  the  time  in  the  shenfiTs  hands  and  on  which  the 
levy  on  the  former  writ  was  noted. 

A  sale  and  delivery  by  the  sheriff  under  such  second  writ  disposes  of 
the  owner^s  title,  and  will  defeat  his  recovery  on  a  contract  of  sale  in 
which  he  had  guaranteed  to  his  vendee  a  clear  title.  Through  plaintiffs 
failure  to  make  good  his  title  to  the  property,  his  vendees  lost  the  fruit  of 
their  attempted  purchase,  and  when  it  was  taken  from  them  by  the  sheriff^s 
vendee  they  had  a  complete  defense  to  the  plaintiff^s  claim  for  the  pur- 
chase money. 

Argued  Nov.  16, 1899.  Appeal,  No.  188,  Oct  T.,  1899,  by 
plaintiff,  in  suit  of  Henry  W.  Miller  against  Peter  Westerhoff, 
Henry  Westerhoff  and  F.  S.  Napier,  trading  as  Westerhoff 
Bros.  &  Napier,  from  judgment  of  C.  P.  Lancaster  Co.,  June  T., 
1897,  No.  86,  on  verdict  for  defendants.  Before  RrcE,  P.  J., 
Bbavbr,  Oelady,  W.  W.  Porter,  W.  D.  Porter  and  Bbb- 
BER,  J  J. .  Affirmed.     Opinion  by  Orlady,  J, 

Assumpsit.    Before  Livingstok,  P.  J. 

It  appears  from  the  evidence  that  plaintiff  sold  to  defendants 
a  boiler  and  engine,  hangers  and  pulleys,  etc.  There  was  evi- 
dence tending  to  show  an  agreement  that  the  defendants  should 
not  take  the  goods  unless  tlie  title  was  good.  After  the  agree- 
ment of  sale  it  appears  that  the  engine  and  boiler  were  sold  by 
the  sheriff  on  a  vend.  ex.  as  the  property  of  one  J.  M •  Krick, 
under  the  following  circumstances :  In  September,  1894,  two 
executions  were  issued  against  Krick,  one  by  Hiram  Messinger, 
on  September  24,  to  November  term,  1894,  for  J$500.  On  this 
writ  the  sheriff  levied  on  the  boiler  and  engine.  This  writ  was 
stayed  before  sale  and  nothing  further  was  done  under  it.  An- 
other writ  issued  on  September  25,  by  Jacob  Wolf,  to  Novem- 
ber term,  1894,  for  f  1,200.  The  indorsements  on  these  several 
writs  appear  in  the  opinion  of  the  court.  The  boiler  and  en- 
gine, etc.,  in  question  were  sold  under  the  second  writ,  and 
^possession  delivered  to  the  sheriff's  vendee. 
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[At  the  trial  the  court  refused  to  entertain  the  motion  of  the 
plaintiff  to  strike  out  the  offers  of  the  vend.  ex.  and  fi.  fas.  as 
testimony  in  the  case.]  [1] 

[It  subsequently  refused  plaintiff's  offer  to  prove  by  Milton 
B.  Dissinger  as  follows :  Plaintiff  offers  to  prove  by  this  wit- 
ness that  at  the  time  the  fi.  fa.  of  November  term,  1894,  No.  47, 
was  in  the  hands  of  the  sheriff,  he  made  the  levy ;  that  he  went 
to  Landisville  and  levied  on  the  goods  that  are  marked  upon 
the  back  of  the  writ ;  that  he  did  not  make  any  levy  by  virtue 
of  this  writ  on  any  engine  or  boiler,  or  any  other  goods  that 
were  located  in  the  borough  of  Ephrata.  Objected  to  by  de- 
fendant. 

By  the  Court :  It  appears  on  the  face  itself  there  had  been  a 
levy  on  these  goods.  Having  done  so  of  course  we  disallow  it. 
Pbintiff  excepts.]  [2] 

Defendant  submitted  the  following  point : 

[The  evidence  of  both  plaintiff  and  defendant  is  that  the  sale 
was  conditional  on  vendor  having  a  good  title ;  that  if  the  ven- 
dor did  not  have  a  good  title  vendee  was  not  to  take  property 
at  any  price ;  that  subsequently  the  property  was  sold  by  the 
sheriff  and  taken  out  of  vendee's  possession  by  the  purchaser ; 
vendor,  therefore,  had  not  a  good  or  marketable  title,  and  the 
sale  was  not  executed,  and  the  verdict  must  be  under  the  law 
and  the  evidence  for  the  defendant.  Afiswer :  This  we  answer 
in  the  affirmative,  and  would  have  so  answered  had  there  been 
no  point  here ;  but,  points  having  been  presented,  we  thought 
it  our  duty  to  answer  them.]  [7] 

Plaintiff  submitted  among  others  the  following  points : 

[6.  The  sale  of  the  engine  and  boiler  under  the  vend,  ex.,  to 
April  term,  1897,  No.  110,  was  not  valid,  for  the  reason  that 
there  was  no  levy  on  the  fi.  fa.  issued  to  November  term,  1894, 
on  the  engine  and  boiler,  and  as  a  consequence  no  title  passed 
to  the  purchaser  of  it  at  said  sheriff's  sale,  and  defendants 
should  not  have  given  up  possession  of  it.  Answer :  Our  an- 
swer to  the  fifth  point  is  that  according  to  the  law  and  the  evi- 
dence, the  records  presented  and  admitted,  the  point  is  not 
sustained.]   [5] 

[6.  Under  the  law  and  the  evidence  the  verdict  must  be  for 
the  plaintiff.  Answer :  The  sixth  point  under  the  law  and  the 
evidence  the  verdiot  must  be  for  the  plaintiff,  we  refuse.]  [6] 
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The  court  charged  the  jury  as  follows : 

This  is  an  action  brought  by  Henry  Miller,  plaintiff,  to  re- 
cover from  Peter  Westerhoff,  Henry  Westerhoff  and  F.  S. 
Napier,  doing  business  as  Westerhoff  Bros.  &  Napier,  for  the 
sum  of  $250,  for  property  which  he  alleges  he  has  sold  to  them 
for  that  price. 

You  remember  the  evidence  shows  there  was  some  bargain- 
ing with  reference  to  this  property,  and  finally  concluded  that 
Mr.  Weidman  was  to  buy  the  property  if  the  title  was  good,  if 
he  could  get  a  good  title  to  it.  There  appears  to  have  been 
some  controversy  in  regard  to  the  fact  at  the  time  it  was  offered 
to  these  people ;  and  the  contract  was  finally  they  were  to  take 
it  if  the  title  was  good  at  the  price  of  $250. 

They  undei*took  to  look  about  for  the  title  themselves,  on 
their  own  part  to  see  whether  it  was  good  or  not ;  and  the  tes- 
timony is  that  it  had  not  been  for  some  time  ag^ed  upon  be- 
tween them,  but  it  was  finally  sold  for  $250  provided  that  title 
was  good,  the  condition  of  the  sale.  If  the  title  was  found  to 
be  not  good  it  was  not  to  be  a  sale,  they  were  not  to  recover. 

Some  of  the  evidence  shows  a  man  named  Weidman,  I  be- 
lieve, undertook  to  look  after  the  title,  and  did  make  some  effort. 
The  plaintiff  says,  or  some  of  his  witnesses,  that  he  said  he 
would  consult,  or  did  consult  Mr.  Brown  and  Mr.  Wolf ;  Wolf 
having  at  some  prior  time  had  a  claim  upon  or  owned  this 
property. 

Mr.  Weidman  in  his  testimony  says,  he  did  not  tell  these 
people  that  he  had  seen  Brown  or  Wolf,  and  that  they  had  said 
it  was  good.     He  said  he  never  told  him  so. 

[The  question  here  to  be  decided  is  but  a  single  question 
whether  or  not  he  has  satisfied  this  jury  by  the  evidence  pre- 
sented that  under  the  law  his  title  is  good. 

It  is  said,  and  papers  have  been  shown  here  which  show  it 
has  been  sold  as  the  property  of  another,  and,  as  I  understand 
the  evidence,  taken  away  from  the  defendants  in  this  case. 

If  that  would  be  so,  it  would  not  be  such  title  as  he  under- 
took to  give. 

I  believe  the  evidence  shows  that  fact,  I  believe  the  papers  I 
had  yesterday  show  that  to  be  the  fact.  If  that  be  so  then  your 
verdict  would  have  to  be  for  the  defendant.]   [3] 

[We  now  say  to  you  in  conclusion  that  having  examined  the 


Digitized  by 


Google 


MILLER  V.  WESTERHOFF.  607 

604,  (1900).]  Charge  of  Court— Arguments. 

points  carefully,  and  finding  the  property  has  been  sold  as  the 
property  of  another  after  these  people  purchased  it  from  this 
man,  it  could  not  have  been  his  at  the  time,  and  therefore  your 
verdict  will  have  to  be  in  this  case  for  the  defendant.  The 
clerk  will  take  the  verdict.]  [4] 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

JErrors  assigned  were  (1)  in  refusing  motion  for  plaintiff,  re- 
citing same.  (2)  In  refusing  plaintiff's  offer,  reciting  offer. 
(3, 4)  To  portions  of  the  judge's  charge,  reciting  same.  (5, 6)  In 
answer  to  plaintiff's  fifth  and  sixth  points,  reciting  points  and 
answers.  (7)  In  answer  to  defendants'  point,  reciting  point 
and  answer. 

A.  B.  Hassler^  for  appellant. — The  fis.  fas.  referred  to  are 
November  term,  1893,  Nos.  46  and  47. 

No.  46  should  not  have  been  considered  by  the  jury.  It  was 
stayed  by  the  court.  Under  it  the  boiler  and  engine  were 
levied  on  by  the  sheriff. 

No.  47  should  not  have  been  considered  by  the  jury  for  the 
reasons  that  the  levy  did  not  show  that  the  boiler  and  engine 
had  been  levied  on,  and  the  court  (2nd  specification  form)  re- 
fused to  permit  plaintiff  to  show  that  it  had.  not  been  levied 
on  under  this  writ,  and  that  the  sheriff  was  never  in  view  or 
possession  of  it  after  the  writ  came  into  his  hands. 

The  goods  must  be  in  view  of  the  sheriff  to  constitute  a  valid 
levy :  Duncan's  Appeal,  37  Pa.  500. 

A  mere  paper  levy  is  no  levy  at  all,  and  a  sale  under  it  is  a 
nullity,  as  to  subsequent  execution  creditors  and  purchasers : 
Carey  v.  Bright,  58  Pa.  70  (84)  ;  Lowry  v.  Coulter,  9  Pa.  349 ; 
Weidensaul  v.  Reynolds,  49  Pa.  73 ;  1  Tr.  &  H.  (Brightly) 
sees.  1112, 1113, 1117. 

The  property  levied  on  may  be  designated  in  the  body  of  the 
return,  or  by  reference  to  the  schedule,  attached  thereto,  and 
it  is  said  that  such  designation  is  requisite  to  render  the  levy 
good :  1  Tr.  &  H.  (Brightly)  sec.  1113. 

TF.  J7,  Hensel^  for  appellee. — All  the  assignments  of  error 
may  be  argued  together,  in  considering  the  strenuous  effort  of 
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appellant  to  establish  that  his  title  to  the  property  was  good, 
notwithstanding  the  sheriff's  sale  swept  it  away  from  his  ven- 
dees : 

1.  Vendor  levied  on  it  as  the  property  of  another. 

2.  Vendor  knew  it  had  been  levied  upon. 

3.  He  himself  put  in  a  property  claim  for  it  after  the  second 
fi.  fa.  issued. 

4.  He  was  served  with  the  rule  to  come  into  court  and  main- 
tain his  claim. 

5.  He  failed  to  do  so. 

6.  He  permitted  it  to  be  sold  on  a  vend.  ex. 

7.  It  was  in  the  same  place  when  sold  and  taken  away  as 
when  he  originally  had  it  levied  on  as  Krick's  property. 

8.  The  sale  was  never  "  completed  by  defendant's  taking  and 
using  the  goods  "  as  alleged  in  appellant's  argument 

On  the  other  hand  they  remained,  exactly  where  they  were 
when  the  vendor  undertook  to  sell  them,  until  the  purchaser 
on  the  vend.  ex.  removed  them. 

There  was  a  cloud  on  the  title  to  this  property  from  the  time 
Messinger  first  levied  upon  it  until  it  was  finally  sold,  without 
protest  from  him,  on  the  vend.  ex. 

In  Riley  v.  Ogden,  185  Pa.  606,  it  was  decided :  The  exe- 
cution and  delivery  of  an  interpleader  bond  does  not  discharge 
the  goods  levied  upon  from  the  lien  of  the  execution,  or  substi- 
tute the  bond  for  the  goods,  but  merely  operates  as  a  transfer  of 
the  goods  from  the  custody  of  the  sheriff  to  that  of  the  claimant 
pending  the  issue  as  to  their  ownership." 

Opinion  by  Orlady,  J.,  July  26, 1900 : 

The  plaintiff  sued  to  recover  the  sum  of  $250  which  was  the 
price  of  an  engine,  boiler,  hangers  and  pulleys  that  had  been 
sold  and  delivered  by  him  to  the  defendants,  who  resisted  pay- 
ment on  the  ground  that  at  the  time  of  the  alleged  sale  it  was 
distinctly  understood  that  unless  the  plaintiff  had  a  clear  title 
to  the  property  they  would  not  buy  it  at  any  price,  and  that  it 
had  been  established  afterwards  that  the  plaintiff  did  not  have 
any  title  thereto.  On  the  trial  it  appeared  that  Hiram  Mes- 
singer issued  a  writ  of  fieri  facias  to  No.  46,  November  term, 
1894,  on  a  judgment  he  had  against  J.  M.  Krick.  Jacob  Wolf 
issued  a  writ  of  fieri  fs^ias  tp  No.  47^  November  term,  1894,  on 
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a  judgment  he  had  against  the  same  defendant.  The  levy  on 
fi.  fa.  No.  46,  which  was  issued  September  24,  was  indorsed  on 
the  writ  as  follows :  ^^  September  24,  1894,  on  shafting  and 
pulleys,  one  caramel  cutter,  stick,  machine  rollers,  two  fans, 
rock,  six  tables,  seventeen  trays  on  third  floor,  mixing  tank,  two 
milk  tanks,  engine  and  boiler,  pump,  shafting,  etc.,  levied  on 
as  per  pi-operty  of  J.  M.  Krick."  On  fi.  fa.  No.  47,  which  was 
issued  September  26,  the  indorsement  is  "  levied  September  27, 
1894,  on  42,500  cigars,  100  lbs.  scrap,  1,000  Spanish,  150  pounds 
Little  Dutch,  50  pounds  binders,  18  pounds  smoking  tobacco, 
1  lot  chewing  tobacco,  65  sets  blocks,  2  presses,  1  heater,  set 
harness,  fly  net,  carriage,  bunching  machine,  household  and 
kitchen  furniture,  etc.,  levied  as  personal  property  of  J.  M, 
Krick."  From  these  indorsements  on  the  writs  of  fi.  fa.  it  is 
clear  that,  at  the  time  the  sheriff  indoraed  his  levy  upon  writ 
No.  47,  he  had  an  actual  levy  on  the  engine  and  boiler  by  virtue 
of  his  seizure  of  these  items  under  writ  No.  46.  A  sheriff  hav- 
ing two  or  more  executions  in  his  hands,  seizes  goods ;  this  is 
Uie  levy ;  he  is  not  required  to  make  a  separate  schedule  for 
each.  He  may  make  the  list  on  one  execution  and  refer  to  it 
in  his  return  on  the  others.  The  levy,  however,  all  the  time  is 
on  all  the  executions,  if  it  is  so  made  and  so  expressed  to  be  at 
the  time  it  was  made :  McCormick  v.  Miller,  3  P.  &  W.  230. 
If  a  second  fi.  fa.  be  delivered  to  a  sheriff  after  he  has  the  de- 
fendant's goods  in  possession  under  the  prior  fi.  fa.  the  goods 
are  bound  by  the  second  execution,  subject  to  the  firat  from 
the  date  of  the  delivery  of  the  last  writ.  In  contemplation  of 
law,  he  \&  deemed  (unless  it  appears  to  be  clearly  otherwise)  to 
have  seized  under  the  second  writ,  the  same  property  that  was 
seized  under  the  first,  and  not  merely  the  surplus,  frbm  the 
time  the  second  writ  comes  to  his  hands,  or  at  any  rate,  from 
the  time  he  indorses  the  seizure :  Watmough  v.  Francis,  7  Pa. 
206 ;  Winegardner  v.  Hafer,  15  Pa.  144.  When  the  sheriff 
levies  on  a  specific  article  or  articles,  naming  them,  without 
more  he  will  be  confined  to  his  levy ;  as  for  example  where  he 
levies  on  a  horae,  he  will  not  be  permitted  to  sell  a  cow,  or 
other  article  of  property.  But  not  so  when  words  are  added 
as  very  plainly  indicating  his  intention  to  include  other  prop- 
erty, although  not  specifically  named  or  enumerated ;  and  in 
this  consists  the  distinction :  Wilson  Sieger  &  Co.'s  Appeal, 
Vol.  XIV— 39 
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18  Pa.  426.  The  language  of  the  levy  is  sufficiently  broad  and 
comprehensiye  in  the  et  ceteras,  to  have  justified  the  sheriff  in 
selling  on  writ  No.  47^  all  of  the  defendant's  personal  property, 
not  exempted  by  law :  Schuylkill  County's  Appeal,  80  Pa.  868 ; 
Weidersaul  v.  Reynolds,  49  Pa.  73 ;  Dixon  v.  Sewing  Machine 
Co.,  128  Pa.  397 ;  Sweet  v.  WUliams,  162  Pa.  94.  On  Sep- 
tember  29,  Messinger  gave  notice  to  the  sheriff  in  writing  that 
"the  engine,  watef  tube  boiler,  fittings  and  pipings  for  the 
same,  levied  upon  by  virtue  of  fi.  fa.  No.  46,  as  the  property  of 
J.  M.  Krick  was  not  the  property  of  J.  M.  Krick  at  the  time 
the  execution  and  levy  was  made,  but  was  at  that  time  the  prop- 
erty of  the  plaintiff,  Hiram  Messinger."  The  Messinger  writ 
was  stayed  by  order  of  the  court,  though  the  reason  for  this 
action  is  not  given.  On  October  8,  following,  the  sheriff  pre- 
sented his  interpleader  petition  to  the  court  of  common  pleas, 
praying  for  a  rule  on  Messinger  and  Clementine  L.  Krick,  who 
claimed  certain  household  goods,  to  appear  and  maintain  or 
relinquish  their  respective  claims  to  the  property  on  which  he 
had  levied.  Messinger  was  served  with'  this  rule  but  did  not 
appear  and  a  writ  of  venditioni  exponas,  reciting  the  Wolf 
judgment,  the  levy  on  the  engine,  boiler,  etc.,  the  claim  of 
Messinger  to  the  property  and  his  neglect  to  appear  and  main- 
tain his  claim,  was  then  issued  to  No.  110,  April  term,  1897, 
on  which  writ,  the  property  was  sold  by  the  sheriff  and  de- 
livered to  the  purchaser. 

The  only  question  in  the  case  is  the  validity  of  the  levy  on 
the  engine,  boiler,  etc.,  under  writ  No.  47,  which  was  disposed 
of  correctly  by  the  learned  trial  judge. 

The  fact  that  the  earlier  writ  was  stayed  did  not  affect  the 
levy  oil  another  writ  which  was  at  that  time  in  the  sheiiff's 
hands  and  on  which  the  levy  was  noted.  It  was  complete  as 
to  each  writ  and  was  so  recognized  by  the  sheriff  when  he  peti- 
tioned, under  both  writs,  for  an  interpleader,  and  scheduled 
this  identical  property  as  having  been  levied  upon  by  him  as 
the  property  of  Krick  but  claimed  by  Messinger.  The  sale 
under  the  vend.  ex.  divested  the  title  of  Krick,  and,  for  the 
purpose  of  this  case,  as  effectually  disposed  of  tlie  claim  of 
Messinger.  The  location  of  the  property  had  not  been  changed 
from  the  time  of  the  first  levy,  and  Messinger's  attempt  to 
perpetuate  his  claim  to  it,  through  the  name  of  the  plaintiff,  so 
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a8  to  sell  it  to  the  defendants  cannot  avail  against  them  after 
they  were  obliged  to  surrender  it  to  the  sheiifE's  vendee. 

The  several  writs  were  properly  received  in  evidence  to  show 
that  Miller  did  not  have  title  to  the  property  when  it  was  sold 
to  the  defendants.  The  notice  to  the  sheriff  was  a  suspicious 
item  of  proof  for  the  purpose  of  showing  Messinger's  assertion 
of  title  to  the  same  property,  while  he  acted  for  the  plaintiff  in 
negotiating  this  sale.  The  exact  condition  of  affairs  is  shown 
to  have  been  known  by  Messinger.  Through  the  plaintiffs 
failure  to  make  good  his  title  to  the  property,  the  defendants 
lost  the  fruit  of  tiieir  attempted  purchase  and  when  it  was 
taken  from  them  by  the  sheriff's  vendee  they  had  a  complete 
defense  to  the  plaintiff's  claim  for  the  purchase  money. 

The  judgment  is  afiSrmed. 


Perrett's  Estate. 

JurisdicUmi,  0.  C— Discharge  of  administratrix — Appeal— Review  of 
discretion. 

The  Act  of  May  1, 1861,  P.  L.  680,  invests  the  orphans^  court  with  jurisdic- 
tion to  dismiss  an  administratrix  pendente  lite,  who  has,  in  the  opinion  of 
the  court,  brought  herself  within  the  class  of  cases  in  which  provision  is 
made  for  a  discharge,  and  the  appellate  court  will  not  reverse  such  an  or- 
der unless  a  clear  abuse  of  discretion  is  manifest. 

Party  interested — Removal  of  administratrix. 

Any  party  interested  in  an  estate  where  contest  has  been  made  and  ad- 
ministration raised,  pendente  lite,  has  standing  under  the  act  of  1861  to 
invoke  action  of  the  orphans^  court  for  the  removal  of  the  administratrix, 
pendente  lite  upon  cause  shown. 

Argued  April  27, 1900.  Appeal,  No.  161,  April  T.,  1900,  by 
Sarah  Perrett,  in  the  matter  of  the  estate  of  Michael  Perrett, 
deoeased,  from  decree  of  O.  C.  Allegheny  Co.,  April  T.,  1898, 
No.  108,  discharging  administratrix  pendente  lite.  Before 
Rice,  P.  J.,  Beaveb,  Orlady,  W.  W.  Portbk  and  W.  D. 
Porter,  JJ.    Affirmed.    Opinion  by  W.  W.  Porter,  J. 

Petition  of  Henry  Perrett,  son  of  Michael  Perrett,  deceased, 
praying  for  the  discharge  of  Sarah  Perrett,  wHldow  of  Michael 
Perrett,  deceased  and  administratrix  of  his  estate.  Before  the 
court  in  banc. 
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The  following  facts  appear  from  the  record : 

Michal  Perrett  died  February  17,  1896,  at  his  home  on  Cal- 
ifornia avenue,  in  the  city  of  Allegheny,  aged  seventy-nine 
yeara,  seized  of  real  estate  variously  estimated  at  from  $30,000 
to  i40,000  and  personal  property  consisting  of  mortgages,  notes 
and  cash  to  the  amount  of  about  #7,900. 

Sarah  Perrett,  about  two  weeks  after  her  husband's  death, 
presented  for  probate  a  will  dated  February  11,  1896,  against 
which  a  caveat  had  been  filed  by  Henry  Perrett,  in  which  the 
decedent  devised  his  entire  estate  to  his  wife,  Sarah  Perrett, 
and  nominated  his  daughter,  Eliza  Perrett,  sole  executrix  under 
said  will. 

On  April  8,  1896,  Sai*ah  Perrett,  by  agreement  of  the  coun- 
sel for  Henry  Perrett,  the  petitioner  in  this  case,  Thomas  M.  and 
Rody  P.  Marshall  and  John  N.  Dunn,  counsel  for  Sarah  Perrett, 
was  appointed  administratrix  pendente  lite  and  gave  bond  in 
the  sum  of  $16,000  with  Geo.  Wittmer  and  Fred  Braun  as 
sureties. 

On  February  7,  1898,  the  said  Samh  Perrett  filed  an  ii^ven- 
tory  of  the  personal  estate  of  which  the  said  Michael  Perrett 
died  siezed,  showing  a  total  of  i7,920. 

An  issue  was  awarded,  trial  had  and  verdict  was  against  the 
will. 

On  February  17,  1898,  the  said  Sarah  Perrett  presented  a 
will  of  the  said  Michael  Perrett,  dated  June  10,  1895,  for  pro- 
bate, in  which  said  decedent  devised  all  his  estate  to  the  said 
Sarah  Perrett,  against  the  probate  of  which  a  caveat  was  again 
filed  by  Henry  Perrett,  issue  awarded,  and  the  cause  is  now  pend- 
ing in  the  court  of  common  pleas  No.  2  of  Allegheny  county. 

On  April  13, 1898,  Henry  Perrett,  caveator,  through  John  O. 
Petty,  Esq.,  his  attorney,  filed  a  petition  at  No.  108  April  term, 
1898,  of  the  orphans'  court  of  Allegheny  county,  asking  that 
the  said  Sarah  Perrett  be  removed  from  the  office  of  administra- 
trix. 

The  court  entered  the  following  decree : 

[And  now,  to-wit,  November  24,  1899,  this  cause  came  on 
to  be  heard,  upon  petition  and  answer,  and  testimony  taken, 
and  was  argued  by  cousel,  and  upon  consideration  thereof,  it 
appearing  to  the  court  that  Sarah  Perrett,  the  administratrix, 
pendente  lite  has  deposited  money  of  the  estate  in  her  own  name, 
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and  has  not  kept  proper  and  intelligible  accounts  in  regard  to 
the  affairs  of  the  estate,  she  is  hereby  discharged  from  her  trust, 
and  the  regfister  is  directed  to  appoint  some  suitable  person  or 
trust  company  in  her  stead,  costs  to  be  paid  out  of  the  estate.]  [2 J 
Sarah  Perrett  appealed. 

Errors  assigned  were  (1)  in  entertaining  jurisdiction  of  the 
cause  and  entering  the  decree  discharging  the  administratrix. 
(3)  In  entering  the  decree,  reciting  same. 

L,  K.  Port-er^  with  him  S,  O-.  Porter  and  John  N,  Dtinn,  for 
appellant. — What  is  meant  in  the  Acts  of  March  29,  1832,  P. 
L.  190  and  May  1,  1861,  P.  L.  680,  by  the  words  "  Any  person 
interested  ?  "  In  Keene's  Appeal,  60  Pa.  504,  the  above  ques- 
tion has  been  answered  by  this  court  in  an  opinion  by  Agnew,  J. 

In  consequence  of  the  above  decision,  the  Act  of  April  17, 
1869,  P.  L.  70,  was  passed  to  protect  contingent  interests. 

This  court,  in  Keene's  Appeal,  64  Pa.  273,  in  an  opinion  by 
Sharswood  J.,  reaffirms  the  case  of  Keene's  Appeal,  60  Pa.  604. , 

By  virtue  of  the  Act  of  April  17,  1869,  P.  L.  70,  no  doubt 
the  court  had  jurisdiction  to  direct  Sarah  Perrett,  the  adminis- 
tratrix, pendente  lite,  to  file  an  account  and  perhaps  give  secur- 
ity, but  the  court  had  no  power  to  discharge:  Cohen's  Appeal, 
2  Watts,  175. 

Where  the  ground  of  such  an  application  is  the  pending  of 
a  proceeding  to  set  aside  a  will,  the  jurisdiction,  it  would  seem, 
is  with  the  register  under  March  15,  1832 :  Stewart's  Estate,  7 
C.  C.  603. 

The  will  is  prima  facie  the  proper  will  of  the  testator  until 
revoked,  and  until  then  stands  in  full  power  as  well  as  the  let- 
ters granted  thereon.     Smith's  Estate,  14  C.  C.  161. 

The  fact  that  the  account  was  kept  in  her  own  name,  if  the 
administration  was  honest,  and  in  view  of  the  further  fact 
that  no  complaint  was  made,  not  even  in  the  petition,  might 
have  justified  the  court,  after  hearing,  in  directing  that  it  be 
changed,  but  not  in  discharging  her. 

John  0,  Petty^  for  appellee. — Since  the  passage  of  the  Act 
of  May  1,  1861,  P.  L.  680,  the  removal  of  an  executor  or  other 
personal  representative  of  a  decedent  has  been  a  question  of 
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discretion  with  the  court :  Kellberg's  Appeal,  86  Pa.  129,  and 
cases  cited ;  Dayton's  Estate,  1  Kulp,  118.  Gross  ignorance 
of  duty  is  ground  for  removal :  Nicholson's  Appeal,  20  Pa.  50. 

Under  the  act  of  May  1, 1861,  an  administrator  can  be  re- 
moved in  a  proper  case  without  requiring  security :  Green's 
Est.,  3  Brewster,  427. 

Therefore,  in  this  case,  the  words  "  persons  interested "  in 
the  act  of  May  1, 1861,  supra,  cannot  describe  only  such  per- 
sons as  are  interested  in  the  distribution,  for  the  administrator 
pendente  lite  makes  none,  but  must  mean  such  person  as  is  in- 
terested in  the  proper  management  of  the  estate  until  the  real 
parties  in  interest  are  determined. 

The  act  of  May  1, 1861,  supra,  is  complete  in  itself,  and  to 
ascertain  the  method  of  procedure  under  it  no  reference  is 
required  to  the  67th  section  of  the  act  o^  March  29, 1832, 
regulating  general  procedure  in  the  orphan's  court,  and  con- 
strued in  Keene's  Appeal,  60  Pa.  504,  nor  to  the  Act  of  April  17, 
1869,  P.  L.  70,  apparently  passed  to  meet  the  exigencies  of 
Keene's  Appeal,  and  which  applies  in  terms  only  to  "  owners 
of  contingent  interests  in  personal  property  of  any  decedent," 
"  executors  and  administrators,"  and  to  "  legatees  of  previous 
interest." 

An  administration  pendente  lite  is  a  limited  trust,  and  extends 
only,  as  the  name  indicates,  during  the  pendency  of  a  suit 
There  is  no  necessity  for  a  citation  to  revoke  the  letters  pen- 
dente lite :  Com.  v.  Mateer,  16  S.  &  R.  416. 

When  an  administrator  pendente  lite  -has  been  appointed 
pending  the  determination  of  the  validity  of  a  will,  he  contin- 
ues his  administration  during  the  litigation.  He  should  then 
file  his  account,  like  any  other  administrator,  with  the  register, 
which  in  time  is  settled  by  the  court :  Fow's  Estate,  20  Phila. 
128. 

Opinion  by  William  W.  Porter  J.,  July  26, 1900 : 
The  objections  to  the  decree  entered  by  the  court  below  dis- 
missing the  administratrix  pendente  lite  are  that  the  court  was 
without  jurisdiction;  that  the  decree  was  without  sustaining 
proofs  ;  and  that  the  petitioner  was  without  standing. 

By  the  act  of  May  1,  1861,  it  is  provided  that,  "Whenever 
it  shall  be  made  to  appear  to  the  proper  court  having  jurisdio- 
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tion  of  the  accounts  of  any  executor,  administrator,  ....  or 
other  trustee,  on  the  oath  or  affirmation  of  any  person  inter- 
ested, that  such  executor,  administrator,  ....  or  trustee  is 
wasting  or  mismanaging  the  property  or  estate  under  his  charge, 
or  that,  for  any  reason,  the  interests  of  the  estate  or  property 
are  likely  to  be  jeopardized. by  the  continuance  of  any  such 
executor,  administrator,  ....  or  trustee,  ....  then  and  in 
every  such  case,  it  shall  and  may  be  lawful  for  such  court,  or  for 
the  said  president  judge,  to  issue  a  citation  to  such  executor, 
administrator,  ....  or  trustee,  requiring  him  to  appear  on  a 
day  certain,  to  answer  the  charge ;  .  .  .  .  and  if,  on  the  hear- 
ing, the  said  court  shall  be  satisfied  of  the  truth  of  the  matters 
charged,  the  said  court  ....  may,  in  their  discretion,  .... 
vacate  the  letters  of  administration,  ....  and  remove  such 
administrator,  ....  or  trustee,  and  award  new  letters,  .... 
to  be  granted  by  the  register  or  by  the  court,  in  such  form  as 
the  case  may  require,  or  appoint  some  suitable  person  to  dis- 
charge such  trust,  upon  such  security  as  the  court  may  require." 
The  provisions,  thus  quoted,  are  an  answer  to  the  objection 
made  by  the  appellant  to  the  jurisdiction  of  the  orphans'  court 
in  dismissing  the  administratrix  pendente  lite,  who  has,  in  the 
opinion  of  the  court,  brought  herself  within  the  class  of  cases 
in  which  provision  is  made  for  a  discharge.  The  duties  of  an 
administratrix  pendente  lite  are  the  conservation  of  the  assets 
of  the  decedent's  estate  until  the  end  of  litigation.  The  office 
is  included  both  within  the  term  "administrator"  and  within 
the  broader  term  "trustee"  used  in  the  act.  The  trust  is  of  a 
character  to  bring  the  trustee  within  the  jurisdiction  of  the  or- 
phans' court :  Kellberg's  Appeal,  86  Pa.  129.  The  appellant 
contends  that  the  proceeding  is  defective  because  no  citation 
issued.  The  purpose  of  a  citation  being  to  bring  the  respond- 
ent into  court,  it  is  accomplished  in  this  case,  inasmuch  as  the 
respondent  has  appeared  and  made  answer.  The  decree  recites 
that  the  dismissal  is  ordered  because  the  administratrix  "has 
deposited  money  of  the  estate  in  her  name,  and  has  not  kept 
proper  and  intelligible  accounts  in  regard  to  the  affairs  of  the 
estate."  It  is  to  be  observed  that  the  act,  above  quoted,  gives 
the  court,  in  terms,  a  discretion  in  the  matter  of  the  removal 
of  an  administrator  or  trustee.  We  would,  therefore,  not  re- 
verse such  an  order,  unless  a  clear  abuse  of  discretion  were 
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manifest  In  the  present  case,  there  is  in  the  testimony  that 
which  justifies  the  findings  upon  which  the  decree  is  based. 
The  appellant,  by  her  own  testimony,  shows  that  she  has  com- 
mingled the  trust  funds  with  her  own  and  that  her  accounts, 
(while  perhaps  intelligible  to  herself),  are  not  such  accounts  as 
should  be  kept  by  one  having  the  custody  of  trust  funds. 

We  have  no  doubt  that  the  present  petitioner  has  standing 
as  a  party  in  interest,  to  petition  for  the  removal  of  the  admin- 
istratrix pendente  lite.  By  the  terms  of  the  will,  (which  was 
not  admitted  to  probate,  but  which  has  been  successfully  con- 
tested), the  estate  would  have  passed  to  the  widow,  the  ad- 
ministratrix pendente  lite.  The  overthrow  of  the  will  produced 
an  apparent  intestacy,  which  made  the  petitioner  for  the  dis- 
charge a  party  directly  interested.  But  the  widow  and  admin- 
istratrix pendente  lite  has  produced  another  will.  This  has 
been  offered  for  probate.  Upon  it  a  contest  is  being  made. 
It  is  possible  that  her  office  of  administratrix  ceased  with  the 
litigation  over  the  first  will,  except  so  far  as  she  was  bound  to 
account,  and  that  a  new  administration  should  have  been  mise'd 
pendente  lite  when  the  contest  over  the  second  will  was  begun. 
Be  this  as  it  may,  however,  where  a  will  has  not  been  admitted 
to  probate  and  an  issue  devisavit  vel  non  has  been  granted,  it 
cannot  be  said  that  the  parties  named  in  the  will  have  any 
greater  interest  in  the  estate  than  the  heirs  at  law,  or  parties 
interested  as  against  the  will,  pending  the  controversy.  In  a 
sense,  all  interests  in  the  estate  are  contingent.  All  stand  in 
practically  the  same  relation  to  the  estate.  All  parties  have 
an  interest  in  the  preservation  of  the  estate,  pending  the  litiga- 
tion. Were  it  otherwise,  none,  save  a  creditor,  would  have  a 
standing  to  call  an  administmtor  pendente  lite  to  account  and 
ask  for  his  discharge,  though  the  estate  might  be  in  danger  of 
being  most  wantonly  wasted. 

The  appellant  cites  to  us  the  act  of  April  17, 1869,  providing 
that  the  owner  of  any  contingent  interest  in  the  personal  prop- 
erty of  any  decedent  may  require  the  filing  of  an  account  by 
the  administrator  in  the  orphans*  court.  It  is  argued  that  this 
act  gives  no  power  to  the  orphans'  court  to  discharge  an  ad- 
ministrator, but  only  to  require  the  filing  of  an  account  The 
owner  of  a  contingent  interest,  for  whose  protection  the  act  of 
April  17,  1869  was  passed,  is  one  having  an  interest  in  an  es- 
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tate  under  process  of  administration  generally.  Here  the  right 
is  of  a  party  interested  in  an  estate  where  contest  has  been 
made  and  administration  pendente  lite  raised.  It  comes  within 
the  act  of  May  1,  1861. 

We  are  of  opinion  that  the  objections  raised  by  the  present 
appellant  are  not  well  founded  and  the  decree  of  the  court  be- 
low is,  therefore,  affirmed. 


Wallace  w.  Insurance  Company. 

Insurance^  Waiver  of  proof  of  decUh—  Nonsuit, 

A  claimant  on  a  policy  of  life  insurance  cannot  repudiate  the  proofs  of 
death  fumished  to  tl)e  company  and  at  the  same  time  urge  that  proofs  of 
death  were  waived.  To  support  a  waiver  there  must  be  both  a  knowledge 
of  the  existence  of  a  right  and  an  intention  to  relinquish  it.  No  intention 
to  waive  can  be  implied  from  the  assertion  that  satisfactory  proofs  of  death 
had  been  furnished,  and  that  they  were  tendered  by  the  defendant  to  the 
plaintiff  in  open  court  in  response  to  a  notice  to  produce  them. 

A  nonsuit  is  properly  entered  where  it  is  apparent  that  no  proofs  of 
death  had  been  filed  with  the  claimant,  the  plaintiff^s  contention  being 
that  the  required  proofs  of  death  had  been  waived  by  the  company,  and 
that  it  waived  liability  not  in  the  failure  to  furnish  proofs  of  death,  but 
upon  another  clause. 

Argued  Jan.  10,  1900.  Appeal,  No.  46,  Jan.  T.,  1900,  by 
plaintiff,  in  suit  of  James  Wallace,  Administrator  of  Bridget 
Wallace,  deceased,  against  the  Metropolitan  Life  Insurance 
Company,  from  judgment  of  C.  P.  Luzerne  Co.,  Dec.  T.,  1895, 
No.  327,  refusing  to  take  off  nonsuit.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter,  W.  D.  Porter  and  Mitch- 
ell, J  J.    Affirmed.     Opinion  by  Orlady,  J. 

Assumpsit.    Before  Woodward,  J. 

The  action  was  brought  to  recover  on  a  policy  of  $500  on 
the  life  of  Bridget  Wallace,  the  insured. 

At  the  trial  the  court  refused  to  admit  the  following  offer  of 
plaintiff : 

[Plaintiff  proposes  to  show  by  the  witness  on  the  stond 
that  Mr.  Campbell  is  the  general  superintendent  of  defendant 
company,  and  he  was  asked  by  the  witness  if  it  would  be  neces- 
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sary  for  him  to  furnish  proofs  of  death,  and  he  says  that  that 
was  all  the  proofs  he  made,  and  witness  asked  him  why  they 
did  not  pay  the  claim,  and  that  Mr.  Campbell  stated  that  be- 
cause the  mother  was  not  in  sound  health  at  the  time  the  policy 
was  issued.  The  offer  is  made  for  the  puipose  of  showing  the 
defendant  waived  proofs  of  death  from  administrator  and  denied 
liability  on  another  ground  and  the  failure  to  furnish  proofs  of 
death. 

Defendant  objected  to  the  offer  because  the  offer  shows  there 
was  no  waiver  of  proofis  of  death  but  on  the  contrary  the  proofs 
had  been  furnished  which  were  satisfactory. 

The  Court:  First  show  that  Mr.  Campbell  was  the  general 
superintendent.  I  think  the  objection  well  taken.  Exception 
noted,  and  bill  sealed  for  plaintiff.]   [1] 

The  plaintiff  then  made  the  following  offer  which  was  refused : 

[Plaintiff  proposes  to  prove  that  the  witness  on  the  stand 
asked  Mr.  Campbell  who  is  the  general  superintendent  for  this 
company,  has  full  charge  of  their  business,  the  reason  why  they 
refused  to  pay  this  claim,  and  that  Mr.  Campbell  the  superin- 
tendent of  the  company,  says  that  they  refused  to  pay  to  the 
plaintiff  because  the  insured  was  not  in  sound  health  at  the 
time  the  policy  issued. 

Defendant  objected  to  the  testimony  as  being  immaterial  and 
irrelevant,  it  appearing  in  the  testimony  of  the  witness  Mr. 
Campbell,  that  proofs  were  furnished,  and  that  there  being 
nothing  in  the  offers  in  alleging  the  proofs  were  given,  and 
further,  that  the  plaintiff  so  far  has  failed  to  show  the  authority 
of  the  alleged  superintendent,  Mr.  Campbell,  to  bind  the  com- 
pany by  any  declaration  of  his. 

The  Court :  His  declaration  is  not  competent  unless  he  had 
authority  to  bind  the  company.]   [2] 

The  court  entered  a  judgment  of  nonsuit  which  it  subse- 
quently on  motion  refused  to  take  off.    Plaintiff  appealed. 

Errors  OBsigned  were  (1,  2)  to  rulings  on  evidence,  reciting 
same. 

E.  F,  Mc  Govern,  for  appellant. — The  preliminary  proofs  are 
conditions  precedent;  what  constitutes  them  is  determined  by 
the  contract,  and  the  proofs  always  being  in  writing,  their  sufB- 
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ciency  as  a  compliance  with  precedent  condition  is  a  question 
for  the'  court.  They  are  not  admissible  for  any  other  purpose 
than  to  show  a  compliance  with  the  conditions  precedent  to 
bringing  suit.  They  cannot  be  read  to  the  jury :  Ins.  Co.  v. 
Bennett,  41  Pa.  161 ;  Cole  Bros.  v.  Fire  Assn.  Co.,  188  Pa.  345. 

The  defendant  in  admitting  that  they  had  received  proofs 
of  death  and  that  they  were  satisfactory  to  them,  was  an  admis- 
sion on  the  part  of  the  defendant,  that  the  condition  precedent 
requiring  proofs  of  death  had  been  complied  with,  thereby  dis- 
pensing with  the  necessity  of  proving  that  which  the  defendant 
admitted. 

No  proofs  of  death  were  furnished  the  defendant  by  the 
plaintiff,  but  it  appeared  that  some  other  person  did  file  such 
proofs  whose  claim  was  antagonistic  to  the  plaintiff,  and  the  de- 
fendant appeared  very  anxious  to  have  plaintiff  put  them  in 
evidence,  which  plaintiff  refused  to  do,  standing  upon  the 
waiver  of  defendant  as  to  plaintiff,  and  tlie  fact  that  defendant 
admitted  having  received  proofs  of  death  that  were  satisfac- 
tory. 

On  the  question  of  waiver  of  proofs  of  loss  it  has  been  many 
times  decided  that,  although  a  policy  of  insurance  contains  a 
stipulation,  that  nothing  less  than  a  written  agreement  indorsed 
on  the  policy  will  suffice  to  establish  a  waiver,  yet  it  is  admis- 
sible to  show  by  parol  testimony  a  waiver  by  acts  in  pais  of 
the  insurance  company :  Mix  v.  Royal  Ins.  Co.,  169  Pa.  639 ; 
Gould  V.  Ins.  Co.,  134  Pa.  570 ;  McFarland  v.  Ins.  Co.,  134  Pa. 
590. 

It  has  been  held  by  our  Supreme  Court  that  it  is  competent 
for  insurers  to  waive  performance  of  a  formal  condition  intro- 
duced into  a  policy  solely  for  their  own  benefit.  Also  that  such 
waiver  need  not  be  express,  but  may  be  inferred  from  the  acts 
of  the  insurers  evidencing  a  recognition  of  their  liability,  or 
even  from  their  denial  of  obligation  exclusively  for  other  rea- 
sons :  State  Ins.  Co.  v.  Todd,  83  Pa.  272 ;  Ins.  Co.  v.  Stauffer, 
33  Pa.  397 ;  Mix  v.  Royal  Ins.  Co.,  169  Pa.  639. 

Henry  A.  Fuller^  for  appellee. — Failure  to  put  the  proofs  in 
evidence  was  fatal  unless  defendant  (1)  waived  proofs,  (2)  re- 
ceived proofs  without  objection  to  their  sufficiency,  or  (3)  ex- 
pressly admitted  reception  of  satisfactory  proofs. 
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None  of  these  conditions  existed.  Proofs  were  not  waived, 
but  on  the  contrary,  as  disclosed  in  plaintiff's  very  offer  to  show 
waiver,  had  been  furnished,  and  were  produced  upon  the  trial 
in  obedience  to  his  notice. 

Tlie  unnumbered  specification  which  assigns  for  error  the 
refusal  to  admit  plaintiff's  first  offer,  is  clearly  unfounded,  be- 
cause the  stated  purpose  was  to  show  waiver,  while  the  stated 
fact  showed  no  waiver,  because  the  court  was  clearly  right  in 
requiring  precedent  proof  of  Mr.  Campbell's  authority. 

Plaintiff  accepted  that  condition,  undertook  to  show  au- 
thority, and  then  made  a  fresh  offer,  whose  rejection  is  assigned 
for  error  in  another  unnumbered  specification,  although  no  ex- 
ception was  taken  thereto. 

Opinion  by  Orlady  J.,  July  26, 1900 : 

This  appeal  is  from  the  refusal  of  the  court  below  to  take 
off  a  judgment  of  nonsuit  The  policy  of  insurance  on  which 
the  suit  is  founded  recites  that  "  in  consideration  of  the  an- 
swers and  statements  in  the  printed  and  written  application 
for  this  policy,  all  of  which  are  hereby  made  warranties  and 
are  hereby  made  part  of  this  contract,  ....  and  in  considera- 
tion of  the  payment  of  certain  premiums  ....  subject  to  the 
conditions  set  forth  below  and  on  the  reverse  side  hereof,  each 
and  all  are  made  part  of  this  contract,  ....  the  company 
agrees  to  pay  the  sum  of  etc.,  ....  provided,  however,  that 
no  obligation  is  assumed  by  this  company  prior  to  the  date 
hereof,  nor  unless  on  said  date  the  insured  is  alive  and  in 
sound  health."  By  condition  sixth  it  is  provided  that  "  proofs 
of  death  under  this  policy  shall  be  made  upon  blanks  to  be 
furnished  by  the  company,  and  the  proofs  shall  contain  answers 
to  each  and  every  question  propounded  in  such  blanks  to  the 
claimant,  physicians,  and  other  persons  to  whom  such  questions 
shall  be  propounded.  .  .  .  All  the  contents  of  such  proof  of 
death  shall  be  evidence  of  the  facts  therein  stated  in  behalf  of, 
but  not  against,  the  company,"  and  the  seventh  condition  pro- 
vides that  "no  suit  shall  be  brought  against  this  company 
under  this  policy,  until  ten  days  shall  have  expired  after  the 
filing  in  the  home  oflBce  of  proofe  of  death  upon  all  the  forms 
furnished  by  the  company.  .  .  ." 

On  the  trial  of  the  case  it  was  apparent  that  proofs  of  death 
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had  been  filed  with  the  company  by  some  person  other  than  the 
plaintiff.  He  contended  that  the  required  proofs  of  death  from 
the  administrator  had  been  waived  by  the  company,  and  that 
it  denied  liability,  not  in  the  failure  to  furnish  proofs  of  death, 
but,  upon  another  ground. 

The  objection  to  the  offer  was  that  it  showed  there  was  no 
waiver  of  proofs  of  death,  but  on  the  contrary,  that  proofs  had 
been  furnished  which  were  satisfactory.  (1st  assignment.) 
The  facts  stated  in  the  offer  do  not  show  a  waiver  of  any 
condition  in  the  policy,  nor  is  there  evidence  of  an  intention 
to  waive  any  of  these  conditions.  Treating  the  case  as  pi^e- 
sented  by  each  side, — that  the  proofs  of  death  were  not  in  evi- 
dence,— the  nonsuit  was  properly  entered.  The  plaintiff  can- 
not repudiate  the  proofs  of  death  furnished  to  the  company  and 
at  the  same  time  urge  that  proofs  of  death  were  waived.  To 
support  a  waiver  there  must  be  both  a  knowledge  of  the  exist- 
ence of  a  right  and  an  intention  to  relinquish  it.  No  inten- 
tion to  waive  can  be  implied  from  the  assertion  that  satisfactoiy 
proofs  of  death  had  been  furnished,  and  that  they  were  ten- 
dered by  the  defendant  to  the  plaintiff  in  open  court  in  re- 
sponse to  a  notice  to  produce  them.  The  plaintiff  elected  to 
rest  his  case  upon  the  ground  that  compliance  with  the  condi- 
tion had  been  waived,  but  he  failed  to  show  that  his  prerequisite 
to  a  recovery  had  been  waived  by  any  competent  authority. 

Tlie  third  specification  of  error  cannot  be  considered  for  the 
reason  that  no  exception  was  taken  to  the  ruling  of  the  court 
excluding  the  offer. 

The  first  reason  for  the  nonsuit  was  sufficient  to  support 
the  judgment,  which  is  affirmed.  ^ 


Commonwealth  v.  McMahon. 

Jurisdiction,  Q.  8,— Voluntary  burning— Criminal  law. 
Wilful  and  malicious  burning  as  descnbed  in  section  138,  of  the  Act  of 
March  31,  1860,  P.  L.  382,  is  properly  cognizable  in  the  quarter  sessions. 
The  appellate  court  will  not  reverse  on  a  doubtful  question  of  jurisdiction 
where  no  rights  of  the  prisoner  have  been  infringed  and  where  the  case 
has  already  been  fully  and  fairly  detei-mined  by  the  court  below  without 
objection  being  raised  by  the  defendant  to  the  jumdlctiun. 
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Discretion  of  trial  Judge— Orderly  trial. 

It  is  peculiarly  the  discretionary  duty  of  the  trial  court  to  see  that  the 
trial  is  conducted  in  a  legal  and  orderly  manner  and  unless  that  discretion 
is  abused  such  order  is  not  the  subject  of  an  appeal. 

Argued  Jan.  17, 1900.  Appeal,  No.  113,  April  T.,  1900,  by 
defendant,  in  suit  of  Commonwealth  of  Pennsylvania,  against 
Michael  McMahon,  James  McMahon  and  John  McMahon,  from 
sentence  of  Q.  S.  Allegheny  Co.,  March  Sessions,  1899,  No.  296, 
on  verdict  of  guilty.  Before  Rice,  P.  J.,  Bbavbb,  Oblady, 
W.  W.  Porter,  W.  D.  Porter  and  Mitchell,  JJ.  AfiSrmed. 
Opinion  by  Orlady,  J. 

Indictment  for  a  misdemeanor  in  wilfully  burning  a  building. 
Before  Slaolb,  J. 

It  appears  from  the  record  that  the  defendants  were  indicted, 
pleaded  to  the  indictment,  were  tried  and  convicted  in  the  court 
of  quarter  sessions.  The  following  appears  from  the  bill  of 
exceptions  : 

On  the  trial  of  this  cause,  while  the  district  attorney  was 
making  his  final  address  to  the  jury,  Uie  defendants'  counsel 
interrupted  him  for  the  purpose  of  correcting  an  alleged  mis- 
statement of  a  matter  claimed  to  be  material,  when  the  court 
directed  the  counsel  to  withhold  any  corrections  of  alleged  mis- 
statements until  the  close  of  the  district  attorney's  argument. 
Defendant's  counsel  excepted  to  this  order  and  requested  a  bill, 
which  request  was  granted  with  directions  to  counsel  to  reduce 
it  to  writing.  At  the  conclusion  of  the  district  attorney's  argu- 
ment, counsel  for  the  defense  called  the  attention  of  the  court 
to  sevefal  alleged  misstatements  of  the  district  attorney  as  to 
matters  claimedto  be  material. 

At  the  instance  of  counsel  for  the  defendants  this  bill  is 
sealed,  to  the  order  of  the  court,  directing  counsel  to  refrain 
from  making  correction  of  alleged  misstatements  until  the  con- 
clusion of  the  district  attorney's  address. 

After  verdict  of  guilty,  defendants  moved  for  arrest  of  judg- 
ment which  motion  was  overruled  in  the  following  decree  of 
the  court : 

[And  now,  November  26,  1899,  before  sentence  of  above  de- 
fendants, their  counsel  moved  the  court  to  arrest  the  judgment 
in  this  case,  for  the  following  reason :  The  record,  trial  and  all 
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proceedings  in  this  case  are,  and  have  been  had  in  the  court  of 
quarter  sessions,  which  court  has  no  jurisdiction  of  the  offense 
charged  in  the  indictment.]  [4] 

Verdict  of  guilty  and  sentence  thereon.    Defendants  appealed. 

ErroTB  assigned  among  others  were  (1,  2)  in  not  permitting 
defendants'  counsel  to  make  corrections  in  the  alleged  misstate- 
ment in  the  concluding  argument  of  the  district  attorney  at  the 
time  said  statements  were  made,  reciting  said  exceptions.  (4)  In 
overruling  motion  in  arrest  of  judgment,  reciting  decree. 

Qeo.  Elphinstonej  for  appellant.  — It  is  the  duty  of  counsel 
for  defendant  to  make  objection  to  improper  remarks  and  un- 
warranted statements  of  the  district  attorney,  and  call  the  atten- 
tion of  the  court  thereto  at  the  time  they  are  made :  Com.  v. 
Weber,  167  Pa.  153;  Com.  v.  Smith,  2  Pa.  Superior  Ct.  474. 

The  motion  in  arrest  of  judgment  should  have  prevailed  be- 
cause the  court  of  quarter  sessions  has  no  jurisdiction  of  the 
offense  charged  in  the  indictment :  Act  of  March  31, 1860,  P.  L. 
427,  sec.  31. 

To  give  the  act  the  construction  contended  for  in  Com.  v. 
McConnell,  8  Pitts.  Leg.  Jour.  290,  opinion  by  Mellon,  J.,  and 
limit  it  to  cases  of  felonious  arson,  would  frustrate  the  plain 
intention  of  the  lawmaker  and  cut  out  of  the  act  words  put 
there  for  an  evident  purpose. 

The  Act  of  June  16, 1836,  P.  L.  784,  sec.  14,  in  express  terms 
gave  the  oyer  and  terminer  jurisdiction  of  persons  charged 
with  arson  and  with  the  burning  of  buildings  and  things  at 
that  time  punishable  as  arson.  The  act  of  1860  extended  the 
jurisdiction  to  the  new  "  things,"  the  burning  of  which  by  the 
penal  code,  enacted  on  the  same  day,  was  made  punishable  in 
the  same  manner  as  arson. 

John  C.  Haymaker^  district  attorney,  with  him  John  S. 
Rohh^  Jr.y  first  assistant  district  attorney,  for  appellee. — In  the 
argument  of  this  case  counsel  for  the  commonwealth  was  in- 
terrupted twice  by  opposing  counsel,  and  in  the  first  instance 
the  court  held  that  the  inferences  then  being  drawn  were  jus- 
tified by  the  proofs,  and  on  the  second  occasion  the  court  sug- 
gested that  counsel  for  defendants  should  note  any  misstate- 
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ments  of  facts,  and  call  the  court  and  jury's  attention  to  them 
on  the  conclusion  of  the  argument,  which  was  done. 

The  court  below  in  the  exercise  of  a  sound  discretion  con- 
sidered this  to  be  the  proper  and  orderly  way  to  be  pursued  by 
counsel.  The  discretion  exercised  by  the  court  below  in  the 
trial  of  cases  will  not  be  made  the  subject  of  an  appeal  unless 
there  was  an  abuse  of  that  discretion :  Com.  y.  Windish,  176 
Pa.  167. 

There  is  nothing  in  the  case  to  show  what  the  objectionable 
statements  were,  or  that  counsel  for  appellants  endeavored  to 
bring  them  upon  the  i-ecord,  so  that  the  appellate  court  could 
review  the  action  of  the  trial  court  as  required  in  Com.  v.  Smith, 
2  Pa.  Superior  Ct.  474,  and  Holden  v.  Penna.  R.  Co.,  169  Pa. 
1,17. 

The  fourth  assignment  is  intended  to  gainsay  the  jurisdiction 
of  the  quarter  sessions  court  to  try  the  defendants  for  a  viola- 
tion of  section  138  of  the  Act  of  March  31, 1860,  P.  L.  382. 

The  same  question  raised  by  this  assignment  was  raised  in 
1861  in  the  case  of  Com.  v.  McConnell,  82  Pitts.  Leg.  R.  290, 
tried  in  this  county:  Adams's  Appeal,  113  Pa.  449. 

While  it  is  true  that  manifest  want  of  jurisdiction  may  be 
taken  advantage  of  at  any  stage  of  the  cause,  the  court  will 
not  permit  an  objection  to  its  jurisdiction  to  prevail  in  doubt- 
ful cases,  after  the  parties  have  voluntarily  proceeded  to  a  hear- 
ing on  the  merits. 

The  same  rule  was  laid  down  in  Shillito  v.  Shillito,  160  Pa. 
167,  and  in  Silvis  v.  Clous,  1  Pa.  Superior  Ct.  41. 

Opinion  by  Orlady  J.,  July  26, 1900 : 

The  defendants  were  indicted  and  tried  in  the  court  of 
quarter  sessions  of  Allegheny  county  and  found  guilty  under 
an  indictment  founded  upon  the  138th  section  of  the  act  of 
March  31,  1860.  The  jurisdiction  of  the  court  was  not  ques- 
tioned in  any  manner  until  after  verdict,  when  a  motion  in  ar- 
rest of  judgment  was  filed,  in  which  it  was  urged  that  the  of- 
fense laid  in  the  indictment  was  exclusively  triable  in  the  court 
of  oyer  and  terminer,  by  reason  of  the  31st  section  of  the  crimi- 
nal procedure  Act  of  1860,  P.  L.  427,  paragraph  4,  which  pro- 
vides that  said  court  shall  have  exclusive  jurisdiction  and  power 
to  try  and  punish  all  persons  charged  with  the  crime  of  **  vol- 
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untarily  and  maliciously  burning  any  building,  or  other  thing 
made  punishable  in  the  same  manner  as  arson.'* 

In  the  decision  of  this  case  it  is  not  necessary  to  follow  the 
reasoning  of  the  learned  counsel  of  appellant,  as  the  case  was 
properly  disposed  of  on  other  grounds.  A  general  plea  of  not 
guilty  was  entered  and  the  trial  proceeded  without  any  ob- 
jection that  the  court  in  which  the  defendant  was  being  tried 
did  not  have  jurisdiction.  The  record  does  not  show  that  he 
was  in  any  way  harmed.  If  the  question  had  been  raised  when 
the  plea  was  entered,  if  the  position  taken  by  the  defendant 
counsel  is  correct,  the  case  would  have  been  certified  to  the 
oyer  and  terminer  for  trial  as  both  courts  were  being  held  be- 
fore the  same  judge  and  jurors,  and  the  records  of  both  are  kept 
by  the  same  oflBcers.  The  defendant  did  not  complain  that 
any  right  was  denied  him,  and  it  is  urged  by  the  appellee  and 
not  denied  by  the  appellant  that  it  has  been  the  universal  prac- 
tice of  the  criminal  courts  of  Allegheny  county  to  try  such  of- 
fenses in  the  quarter  session  under  authority  of  Com.  v.  Mc- 
Connell,  2  Pitts.  Rep.  210,  in  which  it  was  held,  viz :  *'It  ap- 
pears at  all  events  that  the  offenses  enumerated  in  section  137 
are  alone  declared  to  be  arson  and  that  those  enumerated  in 
section  138  are  not  arson  with  us  since  the  enactment  of  the 
code,  whatever  they  have  been  before,  but  are  now  misdemean- 
oi-s  only.  It  is  evident  too,  that  the  legislature  considered  the 
crime  of  arson  in  section  137  as  more  heinous,  and  to  be  pun- 
ished with  much  greater  severity  than  tlie  misdemeanor  pro- 
vided for  under  section  138,  although  the  punishment  is  the 
same  in  kuid  it  is  not  the  same  in  degree.  The  wilful  and  mali- 
cious burnings  described  in  section  138  are  punishable,  not  in  the 
same  manner  as  arson  but  in  the  same  manner  as  misdemeanors 
are  punishable;  and  it  cannot,  therefore,  be  said  with  strict 
propriety,  that  the  offenses  described  in  these  two  sections  are 
punishable  in  the  same  manner.  It  appears  to  me,  therefore, 
that  according  to  the  spirit  and  intent  of  the  law,  every  species 
of  burning  described  and  enumerated  in  section  138  is  properly 
cognizable  in  the  court  of  quarter  sessions."  The  defendant 
voluntarily  submitted  his  case  to  the  quarter  sessions  in  the 
hope  of  securing  an  acquitalin  that  court,  and  he  has  not  been 
in  any  degree  prejudiced. 

Our  province  is  not  to  look  for  errors  merely  in  order  to  re- 
VoL,  xrv — 40 
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verse^  but  to  look  for  merits  in  the  cause  of  reversal^  and  when 
we  find  the  court  below  has  done  no  more  than  it  could  rightly 
do,  and  when  what  it  did  infringes  no  right  or  substantial  in- 
terest of  the  prisoner,  we  ought  not  to  send  back  for  retrial  a 
cause  already  fully,  fairly  and  justly  determined:  Brovm  v. 
Com.,  78  Pa.  122 ;  Com.  v.  Gibbons,  3  Pa,  Superior  Ct.  408, 
414;  ShilUto  v.  Shillito,  160  Pa.  167. 

During  the  argument  of  the  district  attorney  to  the  jury  a 
controversy  arose  between  counsel  for  defendant  and  for  the 
commonwealth  as  to  an  alleged  misstatement  of  a  matter  claimed 
to  be  material,  when  the  court  directed  counsel  for  defendant 
to  withhold  any  corrections  of  alleged  misstatements  until  the 
close  of  the  district  attorney's  argument.  We  do  not  have 
before  us  the  statements  of  the  district  attorney,  and  even  if 
they  were  on  the  record  we  could  not  tell,  without  an  analysis 
of  the  whole  testimony  whether  they  are  misstatements  or  im- 
proper mferences.  It  is  peculiarly  the  discretionary  duty  of 
the  trial  court  to  see  that  the  trial  is  conducted  in  a  legal  and 
orderly  manner,  and  unless  that  discretion  is  abused,  such  an 
order  is  not  the  subject  of  an  appeal.  An  opportunity  was 
given  the  counsel  for  the  defendant  to  reply  and  explain  the  al- 
leged misstatements.  When  counsel  transgress  in  such  a  mat- 
ter, it  is  for  the  consideration  of  the  court  below,  either  in  the 
charge  to  the  jury  or  on  a  motion  for  a  new  trial :  Com.  v.  Zappe, 
153  Pa.  498;  Com.  v.  Windish,  176  Pa.  167;  Com.  v.  Eisen- 
hower, 181  Pa.  470 ;  Com.  v.  Smith,  2  Pa.  Superior  Ct.  474. 

The  first  and  second  specifications  of  error  were  not  pressed 
and  the  thiid  and  fourtii  are  overruled.  The  judgment  is  af- 
firmed. 


Conley  v.  Lincoln  Foundry  Company. 

Questio7i  for  jury — Negligence — Master  and  servant. 

The  case  is  fur  the  jury  where  the  plaintiff^s  proofs  disclose  a  prima 
facie  case  of  negligence  on  the  part  of  the  defendant  in  the  relations  be- 
tween employer  and  employee,  and  the  defendant's  proofs  directly  con- 
tradict the  plaintiff's  allegations.  The  case  is  for  the  jury  where  plain- 
tiff's evidence  discloses  the  necessity  for  him  as  an  employee  to  procure  a 
certain  tool  left  in  full  sight,  in  the  performance  of  wMoh  fu^  he  slipped 
iqto  an  unguarded  ti;b  of  scalding  water, 
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Submitted  May  1, 1900.  Appeal,  No.  63,  April  T.,  1900,  by  de- 
fendant, in  suit  of  Patrick  Conley  against  the  Lincoln  Foundry 
Company,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Feb.  T., 
1897,  No.  663,  on  veixiict  for  plaintiff.  Before  Rice,  P.  J., 
Bbavbb,  Orlady,  W.  W.  Porteb  and  W.  D.  Pobtbb,  JJ. 
Affirmed.     Opinion  by  W.  W.  Pobter,  J. 

Trespass.    Before  Kennedy,  P.  J. 

[Defendant  requested  the  court  to  charge  the  jury  that 
under  all  the  evidence  the  verdict  must  be  for  defendant,  ilw- 
8wer:  Refused.]   [1] 

Other  facts  appear  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  plaintiff  for  $400.  Defendant  ap- 
pealed. 

Error  assiffned  was  refusal  of  defendant's  point  requesting 
binding  instructions. 

Wm.  M.  Hall^  Jr.^  for  appellant. — The  plaintiff  was  a  tres- 
passer and  the  defendant  owed  him  no  duty,  except  to  refrain 
from  intentional  injury :  Gillespie  v.  McGowan,  100  Pa.  144. 

The  rule  of  law  is  well  laid  down  in  Kennedy  v.  Chase,  119 
Cal.  537,  and  in  Brady  v.  Prettyman,  193  Pa.  628,  where  it  is 
said  an  employee  who  "  was  not  called  to  the  scaffold  in  the 
performance  of  any  work  under  said  contract,  had  no  right  or 
business  there,"  and  he  cannot  recover:  Clough  v.  Hoffman, 
132  Pa.  626.  To  the  same  effect  is  Pawling  v.  Hoskins,  132 
Pa.  617. 

Rody  P.  Mar%hally  with  him  Tho9,  M.  Marshall^  for  appellee. 
— Both  of  the  cases  cited  by  appellant  are  entirely  different 
from  the  present  one. 

The  master  is  bound  to  take  heed  that  he  does  not,  through 
his  own  want  of  care,  expose  his  servants  to  unnecessary  risks 
or  dangers  from  the  character  of  the  place  in  which  he  requires 
them  to  work:  Tissue  v.  R.  R.  Co.,  112  Pa.  91 ;  R.  W.  Co.  v. 
Bresmer,  97  Pa.  103. 

One  of  the  absolute  and  personal  duties,  and  one  which  can- 
not be  delegated,  and  so  relieve  the  master,  is  that  of  providing 
and  keeping  reasonably  safe  premises  for  his  servants :  Lewis 
V.  Seifert,  116  Pa.  628,  647. 

Opinion  by  William  W.  Porteb,  J.,  July  26, 1900 : 
The  only  error  assigned  is  the  refusal  oi  the  QOiul;  to  dir^c^ 
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a  verdict  for  the  defendant.  The  request  is  based  on  the  alle- 
gations, first,  that  the  plaintiff  was  a  trespasser  at  the  time  he 
was  injured,  because  at  a  place  in  which  he  had  no  right  to  be 
under  his  employment ;  and,  second,  that  no  negligence  on  the 
part  of  the  defendant  company  was  proven. 

The  facts  developed  by  the  plaintiff's  case  are  that  he  was 
employed  as  a  laborer  in  the  defendant's  foundry  on  August  4, 
1896.  On  August  13  he  was  engaged  in  assisting  the  brick  lay- 
ers who  were  walling  up  a  pit,  some  thirteen  or  fourteen  feet 
deep,  which  the  plaintiff  had  assisted  in  digging.  In  getting 
in  and  out  of  the  pit  it  became  necessary  to  use  a  ladder,  in 
order  that  the  wall  might  not  be  tramped  or  thrown  down. 
The  plaintiff  proceeded  to  search  for  a  ladder,  and,  within  a 
distance  of  eighteen  to  twenty-one  feet,  seeing  one  upon  a  pile 
of  lumber,  he  went  toward  it  along  a  path  which  was  narrow 
and  apparently  terminated  at  or  near  the  lumber  pile.  Before 
reaching  his  destination  by  a  few  feet,  his  foot  and  left  leg 
slipped  into  a  half  barrel  or  tub  of  scalding  water,  which  was 
close  to  the  path,  was  furnished  with  exhaust  steam  and  level 
with  the  surface  of  the  ground.  The  day  was  dark  and  the 
plaintiff  says  that  the  barrel  was  in  a  dark  and  partly  enclosed 
place;  that  he  could  not  see  it;  that  he  had  never  been  notified 
of  its  existence.  A  witness  for  the  plaintiff  sayB  that  there 
was  no  covering  over  the  barrel  at  the  time  of  the  accident, 
but  that  one  was  put  upon  it  the  next  day.  The  same  witness 
speaks  of  the  barrel  as  being  "in  the  walk  as  you  go  back  to 
the  furnace."  The  procurement  of  an  implement  necessary  to 
the  proper  performance  of  his  work  was  incidental  thereto. 
The  sight  of  such  an  implement  at  an  apparently  accessible 
point  and  not  remote  from  the  place  of  his  labor  was  justifi- 
cation to  the  plaintiff's  course  of  action.  We  cannot  agree 
that  he  was  a  trespasser  at  the  time  of  his  injury.  He  was  en- 
titled to  have  that  regard  shown  for  his  safety  due  by  an  em- 
ployer to  an  employee. 

The  facts  above  stated,  based  upon  the  plaintiff's  proofs,  dis- 
close a  prima  facie  case  of  negligence  on  the  part  of  the  de- 
fendant. The  defendant's  proofs  directly  contradicted  many, 
if  not  all,  of  the  plaintiff's  allegations.  To  the  jury  such  a 
case  must  go ;  to  the  jury  it  was  sent  by  the  trial  judge  in  a 
charge  of  which  no  complaint  is  made* 

Judgment  affirmed. 
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Stockley  v.  McClurg. 

PkacUnff — Accuracy  and  precision  essential  to  statement. 

Aocaracy  and  precision  liave  no  terroi*3  except  for  the  careless  and  incom- 
petent, and  the  act  of  1887  was  not  intended  to  do  away  with  them.  As  to 
all  mattera  of  substance,  completeness,  accui*acy  and  precision  are  as 
necessary  now  to  a  statement  as  they  were  before  to  a  declaration  in  the 
settled  and  time  honored  foims :  Fritz  v.  Hathaway,  136  Pa.  274. 

Practice,  C.  P.— Suits  by  receivers  of  insurance  company — Copy  of  rec- 
ord of  Dauphin  county  proceedings. 

In  an  action  by  the  receiver  of  an  insurance  company  to  collect  assess- 
ments, the  plaintifTs  statement  is  defective  and  insufficient  when  not 
accompanied  by  a  full  copy  of  the  record  of  Dauphin  county  court.  The 
decree  is  only  a  portion  of  the  record,  which  is  a  statutoiy  requisite  to 
establish  the  plaintiff's  claim,  and  a  copy  of  the  whole  record  should  ac- 
company the  statement  in  order  to  comply  with  the  provisions  of  the  act 
of  1887. 

Argued  April  24, 1900.  Appeal,  No.  91,  April  T.,  1900,  by 
defendants,  in  suit  of  Frank  B.  Stockley,  receiver  of  the  Peo- 
ples' Mutual  Live  Stock  Insurance  Company  of  Pennsylvania, 
against  John  McClurg,  Joseph  G.  McClurg,  Hannah  McClurg 
and  George  W.  Watson,  trading  as  James  McClurg  &  Com- 
pany, from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Aug.  T., 
1899,  No.  319,  in  favor  of  plaintiff,  for  want  of  a  sufficient  affi- 
davit of  defense.  Before  Rice,  P.  J.,  Beaver,  Orlady,  W.  W. 
Porter  and  W.  D.  Porter,  J  J.  Reversed.  Opinion  by  Ob- 
lady,  J.    Beaver,  J.,  dissents. 

Assumpsit.    Before  Kennedy,  P.  J. 

It  appears  from  the  record  that  plaintiff  brought  suit  to 
recover  an  assessment  against  the  defendant  upon  outstanding 
policies  which  were  in  force  on  the  dates  of  the  losses.  Attached 
to  and  made  part  of  the  statement  filed  in  the  case  is  a  copy 
of  the  decree  of  the  common  pleas  of  Dauphin  county  in  the 
equity  proceedings.  The  affidavit  of  defense  set  up,  inter  alia, 
as  follows : 

Defendants  are  advised  and  believe  that  said  plaintiff  can- 
not maintain  this  action,  for  the  reason  that  the  same  is  not 
brought  in  accordance  with  the  act  of  assembly  of  the  common- 
wealth of  Pennsylvania,  approved  May  25,  1887,  in  that  the 
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statement  filed  by  the  plaintiff  is  not  a  concise  statement  of 
plaintiff's  demand,  nor  is  said  statement  accompanied  with  a 
copy  of  the  record  of  the  alleged  proceedings  in  equity  at 
No.  463,  in  the  court  of  common  pleas  of  Dauphin  county,  as 
required  by  said  act 

The  court  made  absolute  the  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  the  following  opinion : 

[This  case  was  argued  with  No.  395,  May  term,  1899,  in 
which  judgment  was  refused  and  to  the  opinion  filed  in  that  case 
we  refer  here. 

As  stated  in  that  opinion  we  do  not  consider  it  necessary  for 
the  plaintiff  to  have  filed  with  his  statement  of  claim  a  copy  of 
the  decree  of  the  court  of  common  pleas  of  Dauphin  county, 
appointing  1dm  receiver,  simply  for  the  purpose  of  maintaining 
this  suit,  and  had  not  the  affidavit  of  defense  in  that  case  denied 
the  insolvency  of  the  insurance  company,  thus  making  valid  as 
a  defense  the  set-off  therein  alleged,  we  would  have  entered 
judgment  in  that  case  in  favor  of  the  plaintiff. 

In  the  present  case  the  affidavit  of  defense  does  not  deny  the 
insolvency  of  the  company,  and  considering,  as  we  do,  that  the  . 
matters  set  up  therein  as  a  defense  to  the  plaintiff's  claim  have 
been  judicially  passed  upon  and  determined  against  the  defend- 
ants, we  are  of  opinion  that  the  affidavit  is  insufficient  and  that 
this  rule  must  be  made  absolute.     It  is  so  ordered.]  [1] 

Judgment  for  plaintiff  for  $694.57.    Defendants  appealed. 

Error  assigned  was  in  making  absolute  the  rule  for  judgment, 
reciting  opinion  of  the  court  below. 

Clarence  Burleigh^  with  him  George  W.  McLean^  for  appel- 
lants.— The  statement  filed  is  insufficient  under  the  3d  sec- 
tion of  the  Act  of  May  25,  1887,  P.  L.  271 :  Campbell  v.  Rail- 
way Co.,  137  Pa.  574;  Finch  v.  White,  190  Pa.  86;  Dettra  v. 
Hoffman,  5  Del.  321. 

C.  C.  Dlakeg,  with  liira  Frank  B.  Stockley^  for  appellee. — We 
do  not  understand  tlie  act  of  May  25, 1887,  to  require  anything 
more  in  a  declaration  than  "  copies  of  all  notes,  contracts,  book 
entries,  or  a  particular  reference  to  the  records  of  any  court 
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within  the  county  in  which  the  action  is  brought,  if  any,  upon 
which  the  plaintiff's  claim  is  founded."  The  act  nowhere  re- 
quires an  exemplification  of  a  voluminous  record,  only  one  part 
of  which  affects  the  liability  of  the  defendant.  This  declaration 
contains  a  full  copy  of  the  instrument  sued  on,  the  decree  levy- 
ing the  assessment. 

Campbell  v.  Railroad  Co.,  cited  by  appellant,  does  not  sus- 
tain their  contention.  In  that  case  the  record  contained  no 
copy  of  the  decree  sued  on.  The  Supreme  Court  did  not  say 
that  the  declaration  must  contain  a  copy  of  the  entire  record  in 
the  case  of  Trust  Co.  v.  Railroad,  which  record,  found  at  No.  22, 
May  term,  1885,  contained  about  1,500  pages  of  matter  iiTele- 
vant  to  the  caBe  before  the  Supreme  Court.  What  the  Supi-eme 
Court  criticized  was  the  omission  of  the  decree  of  the  United 
States  circuit  court.  It  may  fairly  be  inferred  from  the  opinion 
that  if  a  copy  of  the  decree  had  been  filed,  the  declaration  would 
have  been  sufficient.  Justice  Mitchell,  delivering  the  opin- 
ion, says :  "  The  importance  of  such  copies  is  well  exemplified 
in  the  present  case.  .  The  decree  of  the  circuit  court  requires 
the  purchaser  at  the  sale  to  take  subject  to  *  all  unpaid  purchase 
money  for  any  of  the  lands  or  rights  of  way  herein  referred  to.' 
What  we  are  so  referred  to,  one  can  only  conjecture.  For  all 
that*  appears  in  the  statement,  they  may  be  especially  described 
lands  and  rights  of  way,  of  which  plaintiff's  isnot  one."  Had 
a  copy  of  the  decree  been  set  forth,  the  court  would  have  had 
before  it  all  of  the  information  necessary  to  a  decision  of  the 
case. 

The  decision  of  the  Superior  Court  in  Finch  v.  White  does 
not  apply  to  this  case.  That  was  an  action  upon  a  foreign  judg- 
ment, to  sustain  which  the  defendant  must  have  been  a  party 
to  the  original  suit.  A  return  of  service  or  its  equivalent  was 
the  foundation  of  the  judgment.  Its  absence  was  fatal.  No 
part  of  the  record  had  been  filed  except  the  docket  entries. 
The  full  copy  of  the  record  mentioned  in  the  opinion  of  the 
Supreme  Coui-t  was  necessary  in  order  to  show  a  valid  judg- 
ment against  the  defendant. 

No  such  necessity  exists  here.  It  is  admitted  that  the  com- 
mon pleas  of  Dauphin  county  had  jurisdiction  of  tlie  case,  and 
that  it  appointed  a  receiver  for  this  insolvent  insurance  com- 
pany.    No  notice  to  defendant  of  the  application  for  the  claim 
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making  the  assessment  was  necessary.  The  decree  itself,  which 
is  fully  set  out  is  the  foundation  of  this  action,  and  the  copy 
of  the  decree  is  the  "copy  of  the  record"  mentioned  in  liw 
decisions  cited  by  appellant.  The  record  set  out  in  this  case 
is  the  same  as  the  record  set  out  in  Stockley  v.  Hartley  Brothers, 
12  Pa.  Superior  Ct  628,  and  in  Stockley  v.  Riebenack,  12  Pa.  Su- 
perior Ct.  169.  In  the  former  case  this  court  aflBrmed  a  judgment 
of  the  common  pleas.  No.  1  of  Allegheny  county,  in  favor  of  the 
receiver.  In  the  latter  case,  the  court  reversed  a  judgment  of 
the  common  pleas.  No.  4  of  Philadelphia  county,  against  the  re- 
ceiver, and  entered  judgment  in  his  favor.  The  record  here 
set  out  is  also  substantially  the  same  as  the  record  in  Kramer  v. 
Boggs,  5  Pa.  Superior  Ct.  394,  where  the  declaration  was  held  suf- 
ficient to  entitle  a  receiver  to  a  reversal  in  his  favor.  In  none 
of  the  cases  of  reoeivers  of  insolvent  insurance  companies  which 
have  been  decided  by  the  Supreme  Court  and  by  this  court,  so 
far  as  we  have  been  ab^  e  to  discover,  has  the  plaintiff  set  out,  or 
been  required  to  set  out,  anything  more  than  the  decree  upon 
which  the  suit  was  brought.  The  obvious  objection  to  setting 
out  many  pages  of  irrelevant  matter  is  the  expense  to  both 
parties,  the  incumbering  the  record  with  matters  that  have  no 
bearing  upon  the  issue,  and  increasing  the  space  occupied  *by 
the  record  itself. 

We  submit  that  we  have  fully  complied  with  the  requirements 
of  the  act  of  1887,  and  that  it  will  not  be  strained  in  favor  of 
a  defense  which  at  best  is  a  mere  technicality. 

Opinion  by  Orlady,  J.,  July  26, 1900: 

By  a  decree  of  the  court  of  common  pleas  of  Dauphin  county, 
sitting  in  equity,  the  plaintiff  was  appointed  receiver  of  the  Peo- 
ples' Mutual  Live  Stock  Insurance  Company  of  Pennsylvania 
and  authorized  to  levy  and  collect  assessments  according  to  a 
schedule  annexed,  upon  the  outstanding  policies  which  were  in 
force  on  the  dates  of  the  losses,  and  to  give  notice  thereof  and 
collect  the  assessments  by  suits  at  law,  etc. 

This  suit  was  brought  against  the  defendants,  who  were  pol- 
icy holders  in  the  said  company,  to  recover  the  percentages  as- 
sessed upon  the  policies  held  by  them.  An  affidavit  of  de- 
fense was  filed,  in  which  a  number  of  defenses  to  the  action 
were  set  out,  but  all  of  which,  save  one,  have  been  disposed 
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of  by  this  court  in  Stockley  v.  Hartley  Brothers,  12  Pa.  Su- 
perior Ct.  628.  Attached  to  and  made  a  part  of  the  state- 
ment filed  in  the  case,  is  a  copy  of  the  decree  of  the  court  of 
common  pleas  of  Dauphin  county,  but  the  defense  is  not  ac- 
companied with  a  record  of  the  proceedings  in  the  Dauphin 
county  court,  and  the  appellant  contends  that  this  omission  is 
fatal  to  the  action.  The  question  was  raised  in  the  affidavit 
of  defense  filed,  but  the  learned  court  below  did  not  consider 
that  it  was  necessary  to  attach  and  make  a  pail;  of  the  plain- 
tiff's statement  the  record  of  the  proceedings  in  the  court  which 
resulted  in  the  appointment  of  the  receiver,  and  judgment  was 
entered  for  want  of  a  sufficient  affidavit  of  defense. 

By  section  3  of  the  Act  of  May  25, 1887,  P.  L.  271,  it  is  pro- 
vided :  '*  The  plaintiff's  declaration  in  ...  .  the  action  of  as- 
sumpsit ....  shall  consist  of  a  concise  statement  of  the  plain- 
tiff's demand,  as  provided  by  the  fifth  section  of  the  act  of  the 
twenty-first  day  of  March,  Anno  Domini,  one  thousand  eight 
hundred  and  six,  which  in  the  action  of  assumpsit,  shall  be  ac- 
companied by  copies  of  all  notes,  contracts,  book  entries,  or  a 
particular  reference  to  the  records  of  any  coui*t,  within  the 
county  in  which  the  action  is  brought,  if  any,  upon  which  the 
plaintiffjs  claim  is  founded,  and  a  particular  reference  to  such 
record  of  any  deed  or  mortgage,  or  other  instrument  of  writing 
recorded  in  such  county,  shall  be  sufficient  in  lieu  of  the  copy 
thereof." 

The  record  upon  which  the  action  is  founded  is  not  a  judg- 
ment recovered  in  another  county  or  state  against  the  defend- 
ant. While  it  is  more  accurate  to  use  the  word  "  judgment "  as 
applied  to  courts  of  law,  and  "  decrees  "  as  applied  to  coui-ts  of 
equity,  the  former  term  is  now  used  in  the  larger  sense  to  in- 
clude both,  and  in  that  sense  both  are  included  by  the  language 
of  the  act  of  1887.  The  decree  in  that  proceeding  provides : 
"  That  this  decree  shall  not  be  construed  to  prevent  any  indi- 
vidual member  from  setting  up  any  defense  he  may  have  to 
the  collection  of  the  same,"  etc.  This  proviso  was  held  by 
this  court  in  Stockley  v.  Hartley  Brothers,  12  Pa.  Superior 
Ct.  628,  to  relate  ''to  such  defenses  as  are  peculiar  to  the 
member  and  are  based  on  individual  ground."  In  the  present 
case  there  is  no  denial  of  the  cause  of  action,  or  of  the  juris- 
diction of  the  court,  either  over  the  subject-matter  or  over  the 
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person  of  the  defendant.  Nor  is  there  any  denial  of  the  plain- 
tiff's identity,  or  that  there  was  a  valid  hearing  and  a  proper 
decree  of  the  court  of  Dauphin  county,  as  the  case  was  before 
it  at  the  time  the  decree  was  entered.  In  addition,  it  is  to  be 
presumed  that  the  Dauphin  county  court  has  exercised  jurisdic- 
tion legally.  A  contrary  presumption  would  necessarily  imply 
usurpation  on  the  part  of  the  court:  Mink  v.  Shaffer,  124  Pa. 
280. 

The  only  question  presented  is  the  sufficiency  of  the  state- 
ment. In  Campbell  v.  Railway  Co.,  137  Pa.  574,  in  which  the 
action  of  assumpsit  was  founded  upon  a  decree  of  the  circuit 
court  of  the  United  States,  Western  District  of  Pennsylvania, 
sitting  in  equity,  and  a  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  was  entered  by  the  court  below,  our  Supreme 
Court,  by  Mr.  Justice  Mitchell,  said :  "  The  plaintiff's  state- 
ment is  defective  in  not  exhibiting  the  full  record  of  the  suit  in 
the  circuit  court  of  the  United  States,  on  which  the  right  to  re- 
cover against  the  present  defendant  depends.  The  procedure  act 
of  1897,  in  express  terms,  requires  the  statement  to  be  accom- 
panied by  all  copies  of  all  notes,  contracts,  etc.,  and  the  excepted 
cases  where  '  particular  reference '  to  records  is  sufficient,  are 
confined  to  records  in  the  county  where  suit  is  brought."  The 
judgment  was  reversed  for  additional  reasons  given  in  the 
opinion,  but  the  result  would  have  l)een  the  same  for  the  rea- 
son fii-st  given. 

In  Bank  v.  Crosby,  179  Pa.  63,  the  action  was  a  foreign 
attachment,  founded  upon  a  judgment  of  the  circuit  court  of 
Douglass  county,  Nebraska,  and,  for  want  of  a  sufficient  affi- 
davit of  defense,  a  judgment  which  alleged  an  insufficient 
record  was  finally  entered  by  the  court  below.  The  Supreme 
Court  held:  "The  record  of  the  foreign  attachment  on  which 
suit  was  brought  is  certified  in  strict  accordance  with  the  act 
of  Congress.  This  is  sufficient  to  make  it  the  basis  of  the  action. 
The  foreign  judgment,  and  not  the  note  referred  to,  is  the 
foundation  of  the  suit,  and  hence  it  was  unnecessary  that  the 
note  should  be  incorporated  in  the  plaintiff's  statement  of  claim. 
The  refusal  of  the  court  to  quash  the  attachment  is  not  review- 
able. It  is  not  necessary  that  plaintiff's  statement  should  set 
out  all  the  jurisdictional  facts.  This  may  be  required  in  an 
affidavit  to  show  cause  of  action,  but  the  absence  of  such  facts 
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from  the  statement  is  not  alone  sufficient  to  prevent  judgment 
for  want  of  a  sufficient  affidavit  of  defense,  in  which  the  exist- 
ence of  such  facts  is  not  denied." 

The  merits  of  the  defendant's  case  have  been  disposed  of  in 
Stockley  v.  Hartley  Brothers,  supra,  and  in  Stockley  v.  Riebe- 
nach,  12  Pa.  Superior  Ct.  169.  The  main  requirement  of  the 
statement  under  the  act  of  1887  is  to  secure  to  the  defendant 
clear  and  exact  information  as  to  what  is  claimed  of  him: 
Smith,  Kline  &  French  Co.  v.  Smith,  166  Pa.  563.  The  spirit 
of  the  act  plainly  requires  that  every  contract  or  agreement 
upon  which  the  claim  in  any  manner  depends,  even  if  in  parol, 
shall  be  averred  in  the  statement.  .  .  .  Accuracy  and  precision 
have  no  terrors  except  for  the  careless  and  incompetent,  and 
the  act  of  1887  was  not  intended  to  do  away  with  them.  As 
to  all  matters  of  substance,  completeness,  accuracy,  and  pre- 
cision are  as  necessary  now  to  a  statement  as  they  were  before 
to  a  declaration  in  the  settled  and  time  honored  forms :  Fritz  v. 
Hathaway,  135  Pa.  274.  The  plaintiff's  statement  is  defective 
and  insufficient  in  that  it  is  not  accompanied  by  a  full  copy  of 
the  record  of  the  Dauphin  county  court.  The  decree  was  only 
a  part  of  the  whole  record,  which  is  a  statutory  requisite  to  es- 
tablish the  plaintiff's  claim,  and  a  copy  of  the  whole  record 
should  accompany  the  statement  in  order  to  comply  with  the 
provisions  of  the  act  of  1887. 

The  judgment  is  reversed  and  a  procedendo  awarded. 

Braveb,  J.,  dissents. 


Rahenkamp  v.  Traction  Company. 

Street  railways— Joint  arid  several  lidbililyfor  repair  of  track. 

Where  an  injury  has  resulted  tvom.  the  concurrent  negligence  of  two 
street  railway  companies,  they  are  jointly  and  severally  liable.  It  is  no 
defeuse  for  eitlier  to  say  you  might  have  sued  the  other,  and  certainly 
none  for  the  defendant  company  to  say,  '*  sue  the  other  company  first  and 
then  that  company  can  adjust  the  matter  with  us.^' 

Argued  April  24, 1900.  Appeal,  No.  89,  April  T.,  1900,  by 
defendants,  in  suit  of  J.  Henry  Rahenkamp  et  al.  against  United 
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Tiuction  Company  of  Pittsburg,  Second  Avenue  Traction 
Company  and  the  Federal  Street  &  Pleasant  Valley  Railway 
Company,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
1897,  No.  720,  on  verdict  for  plaintiffs.  Before  Rice,  P.  J., 
Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Porter,  JJ. 
Affirmed.     Opinion  by  Orlady,  J. 

Trespass  for  personal  injuries.     Before  Shaper,  J. 

It  appears  from  the  record  that  by  virtue  of  several  ordi- 
nances of  the  city  of  Pittsburg,  and  agreements  between  the 
companies  intei-ested,  the  Federal  Street  &  Pleasant  Valley 
Passenger  Railway  Company  were  permitted  to  use  the  tracks 
of  the  Pittsburg  &  Birmingham  Traction  Company  on  Smith- 
field  street,  and  that  a  frog  or  switch  located  there  was  so  con- 
structed as  to  form  a  portion  of  the  tracks  of  both  companies. 
This  frog  or  switch  was  admittedly  out  of  repairs,  and  Henry 
Rahenkamp  was  killdfl  by  reason  of  its  condition. 

At  the  trial  the  plaintiffs  discontinued  as  to  the  Federal 
Street  &  Pleasant  Valley  Railway  Company  and  the  Second 
Avenue  Traction  Company,  because  it  .appeared  that  the  acci- 
dent happened  after  the  United  Traction  Company  had  suc- 
ceeded to  the  rights  and  duties  of  these  two  companies. 

The  court  charged  the  jury  in  part  as  follows : 
[It  seems  to  me  that  under  the  circumstances,  this  switch 
being  allowed  for  the .  benefit  of  the  defendant  company,  the 
contract  with  the  Birmingham  company  not  making  any  special 
provision  for  it,  it  being  of  substantially  one  construction,  and 
being  a  necessary  switch  to  bring  these  two  roads  together,  it 
was  substantially  a  part  of  both  roads,  each  of  the  roads  using 
it  and  connected  by  it  are  liable  for  its  proper  maintenance  as 
far  as  the  public  are  concerned,  no  matter  what  their  private 
Hgreement  might  have  been  among  themselves  as  to  whom 
should  do  the  work  and  who  should  pay  for  it.]   [2] 

The  court  was  asked  by  defendants  to  say  as  a  matter  of  law 
that  the  United  Traction  Company  was  not  liable  in  this  case, 
but  this  request  was  refused  and  the  case  submitted  to  the  jury 
and  a  verdict  rendered  in  favor  of  plaintiffs  for  $1,250,  and 
judgment  entered  thereon.     Defendants  appealed. 

Errors  assigned  were  (1)  refusing  binding  instructions  for 
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defendants.     (2)  To  a  portion  of  the  judge's  charge,  reciting 
same. 

W,  P.  Potter^  for  appellants. — Ordinances  which  a  munici- 
pal corporation  is  authorized  to  make  not  only  bind  its  mem- 
bers, but  also  strangers  and  nonresidents,  coming  within  its 
limits :  Heland  v.  Lowell,  85  Mass.  407 ;  Buffalo  v.  Webster, 
10  Wend.  (N.  Y.)  99;  Strauss  v.  Pontiac,  40  111.  301. 

In  view  of  the  above  decisions,  we  contend  that  it  was  the 
duty  of  the  plaintiffs  in  this  case  to  ascertain  which  of  the 
railway  corporations  was  bound  to  make  these  repairs,  and  hav- 
ing learned  which  company  was  liable,  their  remedy  was  against 
it.  An  inspection  of  the  record,  or  even  an  inquiry,  would 
have  shown  that  the  duty  of  repairs  and  maintenance  here  was 
upon  the  Birmingham  company. 

B.  A.  Balph^  with  him  JameB  Balphy  for  appellees. — Where 
a  tort  is  the  joint  act  of  several  persons,  the  plaintiff  has  an 
election  either  to  sue  all  or  one  or  any  number  of  them,  or  to 
bring  separate  suits  against  each :  Troubat  &  Haly's  Practice, 
sec.  1677 ;  Consolidated  Ice  Co.  v.  Keifer,  184  111.  481 ;  Mc- 
Avoy  V.  Wright,  187  Mass.  207 ;  North  Penna.  Railroad  Co.  v. 
Mahoney,  57  Pa.  187. 

Opinion  by  Orlady,  J.,  July  26, 1900 : 

In  1870  the  Pittsburg  &  Birmingham  Railway  Company 
was  duly  authorized  by  an  ordinance  to  use  and  occupy 
Smithfield  street  in  the  city  of  Pittsburg  for  their  street 
railway,  the  city  reserving  the  right  to  gmnt  at  any  time  to 
any  passenger  railway  the  privilege  of  using  the  tracks  of 
the  Pittsburg  &  Birmingham  Railway,  upon  payment  to  that 
company  of  a  proportionate  share  of  the  cost  of  laying  the  same. 
A  few  months  later  the  city,  by  an  ordinance,  granted  to  the 
Federal  Street  &  Pleasant  Valley  Passenger  Railway  Company 
the  right  to  use  the  tracks  of  the  Pittsburg  &  Birmingham  Pas- 
senger Railway  along  a  part  of  Smithfield  street,  upon  condi- 
tion, ....  and  to  pay  their  proportion  of  the  cost  of  construc- 
tion and  maintenance  of  said  tracks  upon  such  terms  as  might 
be  agreed  upon  by  the  companies.  Subsequently  the  two  street 
railway  companies  entered  into  an  agreement,  which  was  duly 
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recorded,  in  and  by  which  the  Pleasant  Valley  company  agreed 
to  pay  to  the  Birmingham  company  its  proportion  of  the  cost 
of  construction  of  said  railway  on  Smithfield  street,  "and  fur- 
ther pay  and  contribute  annually  to  the  Birmingham  company 
the  one-half  cost  of  the  reasonable  cost  and  expenses  of  main- 
taining said  railway  tracks  on  Smithfield  street,  from  Seventh 
avenue  to  Fifth  avenue  in  good  repair  and  condition;"  and  re- 
citing, that  under  the  ordinance,  ''  tlie  said  railway  companies 
are  liable  to  keep  the  streets  through  which  they  run  clean  and 
in  perpetual  good  order  and  repair  from  curb  to  curb."  It  was 
further  agreed,  "  that  the  said  obligations  shall  be  fulfilled  by 
the  Pittsburg  &  Birmingham  Passenger  Railway  Company,  and 
tlie  said  Federal  Street  &  Pleasant  Valley  Railway  Company 
shall  and  will  refund  the  one  half  of  the  cost  and  expenses  of 
such  repairs  on  Smithfield  street"  between  the  points  named. 
The  tracks  of  the  two  railways  were  connected  on  Smithfield 
street  near  Seventh  avenue  by  a  switch  frog  being  placed  in 
the  line  of  the  Birmingham  company's  tracks,  so  as  to  allow 
the  cai-s  of  the  other  company  to  be  transferred  from  their  own 
rails  to  those  of  the  Birmingham  Company.  This  switch  frog 
was  so  designed  and  placed  that  a  movable  or  loose  tongue  con- 
trolled the  direction  of  the  Pleasant  Valley  cars,  but  it  was  not 
in  any  way  necessary  to  the  proper  movement  of  the  Birming- 
ham cars.  On  the  trial  it  was  found  that  the  United  Traction 
Company  had  succeeded,  a  short  time  prior  to  the  injuries  com- 
plained of,  to  all  the  rights  of  the  Pleasant  Valley  company  and 
of  the  Second  Avenue  Traction  Railway  Company,  and  the 
plaintiffs  discontinued  the  action  as  to  these  two  companies. 
The  switch  frog  joining  the  street  railways,  either  from  defec- 
tive construction  or  by  reason  of  not  being  in  good  repair, 
would  not  allow  the  tire  of  all  ordinary  wagons  to  pass  tlirough 
it  in  safety,  and  when  Henry  Rahenkamp,  the  father  of  the 
plaintiffs,  drove  his  wagon  along  the  line  of  the  Birmingham 
company's  tracks,  the  wagon  tire  entered  the  open  switch  and 
was  so  firmly  gripped  therein  as  suddenly  to  stop  the  wagon, 
which  resulted  in  his  being  thrown  violently  out  of  the  wagon 
to  the  street,  and  on  account  of  the  injuries  there  received  he 
died  soon  af tei*ward.  The  switch  frog  was  the  cause  of  many 
accidents  and  the  fact  of  its  being  dangerous  must  have  been 
^own  to  both  companies  from  the  length  of  time  it  bad  been 
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in  its  then  condition,  and  from  the  number  of  accidents  hap- 
pening from  that  cause  at  that  place.  The  defendant  contends 
that  the  United  Traction  Company  was  not  liable  to  the  plain- 
tiffs for  the  reason  that  under  the  ordinances  and  the  agreement 
between  the  companies,  the  primaiy  duty  to  keep  the  tracks  in 
good  repair  was  on  the  Birmingham  company,  which  was  not 
in  court,  and  that  the  plaintiffs  were  bound  to  bring  their  ac- 
tion against  that  company.  It  was  shown  that  there  were  in- 
effectual attempts  on  the  part  of  the  two  companies  to  arrange 
for  an  improved  condition  of  the  tracks,  but  they  were  not  con- 
sumated  until  after  the  accident  happened. 

The  court  instructed  the  jury  as  follows :  "  It  seems  to  me 
that  under  the  circumstances,  this  switch  being  allowed  for  the 
benefit  of  the  defendant  company,  the  contract  with  the  Birm- 
ingham company  not  making  any  special  provision  of  it,  it 
being  substantially  one  construction,  and  being  a  necessary 
switch  to  bring  these  two  roads  together,  it  was  substantially 
a  part  of  both  roads,  each  of  the  roads  using  it  and  connected 
by  it  are  liable  for  its  proper  maintenance  as  far  as  the  public 
ai*e  concerned,  no  matter  what  their  private  agreement  might 
have  been  among  themselves  as  to  who  should  do  the  work 
and  who  should  pay  for  it." 

In  the  contract  between  the  companies  it  is  specifically  ad- 
mitted that  they  are  liable  under  the  ordinances  to  keep  this 
street  in  perpetual  good  order  and  repair  from  curb  to  cuib. 
The  immediate  cause  of  the  injury  was  the  continued  negli- 
gence of  each  and  both.  While  the  primary  duty  of  doing  the 
work,  as  between  themselves,  was  on  the  Birmingham  company, 
the  neglect  or  refusal  of  that  company  to  agree  to  the  terms 
proposed  by  the  Pleasant  Valley  company,  as  to  the  time  and 
manner  of  making  admittedly  necessary  repairs,  cannot  be  used 
as  a  shield  to  protect  the  latter  company  from  its  own  neglect 
of  duty  as  to  this  switch.  It  cannot  be  that  if  the  Birmingham 
company  persisted  in  its  refusal  to  make  a  necessary  repair  to 
this  switch,  that  the  Pleasant  Valley  company  would  not  have 
been  justified  in  doing  the  necessary  work.  The  duty  of  each 
company  to  the  public  was  much  higher  and  more  important 
than  the  adjustment  of  financial  equities  between  themselves. 
The  rule  often  recognized  is,  that  when  an  injury  has  resulted 
from  the  concurrent  negligence  of  several  persons,  they  aro 
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jointly  responsible :  Klauder  v.  McGrath,  35  Pa,  128.  Neitiier 
is  the  plaintiff  precluded  from  recovery  against  one  tort-feasor 
by  showing  that  others  have  borne  their  share  of  it:  North 
Penna.  R.  Co.  v.  Mahoney,  57  Pa.  187.  Each  company  was 
charged  with  a  duty  to  the  public  involving  liability  to  an 
individual  specifically  injured  by  neglect  of  such  duty.  It  is 
no  defense  to  either  to  say  you  might  have  sued  the  other ;  and 
certainly  none  for  the  defendant  to  say,  you  can  sue  the  Birm- 
ingham company,  and  then  that  company  can  adjust  the  mat- 
ter with  us :  Gates  v.  Penna.  R.  Co.,  150  Pa.  50 ;  16  L.  R.  A. 
554,  and  notes;  Aiken  v.  Philadelphia,  9  Pa.  Superior  Ct.  502; 
Faust  V.  Railroad  Company,  191  Pa.  420. 
The  judgment  is  afi&rmed. 


Commonwealth  v.  Dee. 

Fornicalion  and  bastardy —Discharge  as  insolvent — Subsequent  aUack- 
ment  and  imprisonment. 

The  discharge  as  an  insolvent  of  a  person  convicted  and  sentenced  under 
a  charge  of  fornication  and  bastardy  extinguishes  all  liability  to  attach- 
ment and  imprisonment  for  failm'e  to  pay  instalments  accruing  after  dis- 
charge, but  such  discharge  does  not  relieve  the  defendant  from  the  payment 
of  the  accinied  weekly  amounts  by  action  in  assumpsit  or  by  an  execution 
issued  upon  subsequent  earnings  or  property. 

Argued  April  23,  1900.  Appeal,  No.  27,  April  T.,  1900,  by 
defendant,  in  suit  of  Commonwealth  of  Pennsylvania  against 
Dennis  Dee,  from  judgment  of  Q.  S.  Allegheny  Co.,  Sept  Sess., 
1896,  No.  483,  making  absolute  rule  for  attachment.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  W.  W.  Porter  and  W.  D.  Por- 
ter, JJ.    Reversed.     Opinion  by  Orlady,  J. 

Indictment  for  fornication  and  bastardy.     Before  Frazeb,  J. 

It  appears  from  the  record  that  defendant  pleaded  gfuilty  to 
the  indictment  and  was  sentenced  to  pay  a  fine  of  six  and  one 
foui-th  cents,  costs  of  prosecution,  certain  expenses  of  the  pros- 
ecutrix, *15.00,  $10.00  for  support  of  child  from  birth  to  date, 
and  *1.25  per  week  for  support  of  child  for  a  period  of  four 
yeai-s,  and  enter  into  recognizance  for  fSOO  with  surety  to 
comply. 
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In  default  of  compliance,  defendant  having  been  committed 
to  the  county  jail,  proceedings  were  taken  resulting  in  his  dis- 
charge as  an  insolvent.  Subsequently  a  rule  was  granted  at  the 
instance  of  the  prosecutrix  to  show  cause  why  defendant  should 
not  be  attached  for  contempt  in  not  complying  with  the  terms 
of  the  sentence  of  October  term,  1896,  whereupon  the  court 
made  the  following  order : 

[And  now,  to  wit :  June  3, 1897,  rule  absolute  and  defendant 
is  ordered  to  pay  to  the  prosecutrix  the  sum  of  %125,  being  the 
^ff^S^^  amount  of  the  weekly  payments  falling  due  under 
the  sentence  of  October  10, 1896,  since  June  5,  1897,  the  date 
of  his  discharge  under  the  insolvent  laws.  Payment  to  be  made 
within  fifteen  days  from  this  date,  and  in  default  thereof  to  be 
committed  to  the  county  jail  until  this  order  is  complied  with, 
or  until  the  further  order  of  this  court  in  the  premises.]  [2] 

Defendant  appealed. 

ErroTB  assigned  were  (1)  in  making  absolute  rule  for  defend- 
ant's tachment.  (2)  In  making  the  order  of  the  court,  reciting 
same. 

W.  J.  Brennarij  for  appellant. — It  is  the  contention  of  the 
appellant  that  he  is  not  subject  to  imprisonment  for  the  accruing 
payments  after  he  had  been  duly  discharged  under  the  act 
known  as  the  "  insolvent  debtor's  act,"  approved  June  16, 1836, 
P.  L.  729,  sec.  47:  Com.  v.  Kyler,  17  W.  N.  C.  123;  Com.  v. 
Cook,  4  W.  N.  C.  333 ;  Com.  v.  Faulkner,  3  W.  N.  C.  540. 

Wm.  M.  McElroy^  for  appellee. — The  distinctive  feature  in 
the  appellant's  claim  is  this  :  The  sentence  of  the  quarter  ses- 
sions court  had  not  been  completed  when  the  appellant  was 
discharged  under  the  insolvent  laws,  and  the  sentence  being 
incomplete,  the  appellee  took  her  only  means  of  compelling  the 
appellant  to  comply  with  the  sentence,  by  commitment  in  de- 
fault of  bail. 

This  judgment  on  the  uncompleted  sentence  is  a  new  obliga- 
tion on  the  part  of  defendant,  and,  therefoi-e,  entitles  us  to  a 
right  to  proceed  or  enforce  it. 

Opinion  by  Oblady  J.,  July  26, 1900 : 
The  defendant  pleaded  guilty  to  an  indictment  for  fomica- 
VOL.  XIV — 41 
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tion  and  bastardy,  and,  in  default  of  complying  with  the  terms 
of  the  sentence  imposed  he  was  committed  to  the  county  jail. 
After  remaining  in  jail  for  over  three  months  he  was  regularly 
discharged  as  an  insolvent  debtor.  Subsequent  thereto  a  rule 
was  granted  to  show  cause  why  an  attachment  against  the  de- 
fendant should  not  issue,  and  that  he  should  be  directed  to  pay 
to  the  prosecutrix  the  instalments  in  arrears  since  his  discharge, 
and  to  give  bond  for  the  payment  of  further  sums  according 
to  the  terms  of  the  sentence.  After  notice  and  hearing  this 
rule  was  made  absolute,  and  the  defendant  **  was  ordered  to 
pay  to  the  prosecutrix  the  aggregate  amount  of  the  weekly  pay- 
ments falling  due  since  the  date  of  his  discharge  under  the  in- 
solvent laws,  and  in  default  thereof,  defendant  to  be  committed 
to  the  county  jail  until  this  order  is  complied  with,  or  until  the 
further  order  of  the  court  in  the  premises."  From  this  order 
the  defendant  appeals.  The  procedure  to  secure  a  discharge  as 
an  insolvent  debtor,  after  conviction  of  fornication  and  bas- 
tardy, and  the  effect  of  such  discharge  are  clearly  defined  by  the 
Act  of  June  16,  1836,  P.  L.  729. 

The  jurisdiction  over  persons  arrested  or  detained  by  virtue 
of  process  issued  in  any  civil  suit  or  proceeding  is  fixed  by  the 
2d  section  of  the  act ;  and,  when  relief  may  be  given  to  per- 
sons sentenced  by  a  criminal  court  is  determined  by  the  47th 
section  of  the  act,  viz :  *'  The  court  of  common  pleas  of  any 
county  in  which  any  person  may  be  confined  by  sentence  or 
order  of  any  court  of  this  commonwealth  ....  upon  convic- 
tion of  fornication  and  bastardy  ....  shall  have  power  to 
discharge  from  such  confinement  upon  his  making  application 
and  conforming  to  the  provisions  hereinbefore  directed  in  the 
case  of  insolvent  debtors." 

After  an  assignment  has  been  made  pursuant  to  the  act,  it  is 
provided  by  the  16th  section  that,  "  the  court  shall  make  an  or- 
der that  the  petitioner  shall  not  at  any  time  thereafter,  be  liable 
to  imprisonment  by  reason  of  any  judgment  or  decree  obtained 
for  the  payment  of  money  only,  or  for  any  debt,  damages, 
costs  or  sum  of  money  contracted,  accrued  or  occasioned  and 
due  before  the  time  of  such  order." 

The  discharge  ^^  from  such  confinement "  is  not  a  satisfaction 
of  the  sentence  or  order  of  the  court,  as  the  40th  section 
provides :  ^'  The  real  and  personal  estate  acquired  by  any  debtor 
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after  his  discharge,  or  in  which  he  shall  thereafter  become 
entitled,  ....  shall  be  subject  to  his  debts,  engagements  and 
other  liabilities  in  like  manner,  in  all  respects,  as  if  such  dis- 
charge had  not  taken  place.  It  shall  be  lawful  for  any  of  his 
creditors  to  ijsue  and  execute  any  new  or  other  process  against 
such  real  or  personal  estate,  for  the  satisfaction  of  their  respec- 
tive claims,  in  the  same  manner  as  they  might  have  done  if  such 
debtor  had  never  been  taken  in  execution." 

By  these  provisions  the  remedy  against  the  body  of  ihe  dis- 
charged insolvent  was  taken  away,  and  they  are  in  effect  a 
statutory  commutation  of  that  part  of  the  sentence.  The  un- 
satisfied part  of  the  sentence  remained  as  a  final  judgment 
against  him,  and  can  be  enforced  only  in  the  way  mentioned  in 
the  statute.  The  jurisdiction  of  the  quarter  sessions  to  sen- 
tence, and  of  the  common  pleas  to  discharge  is  derived  from  the 
same  source,  the  legislature. 

In  Hellings  v.  Amey,l  Wh.  63,  the  effect  to  be  given  to  the 
insolvent's  discharge  under  the  law  prior  to  the  act  of  1886, 
was  held  to  be  the  same  as  above  stated.  '*  By  a  discharge,  un- 
der the  insolvent  laws,  the  remedy  by  commitment  in  execu- 
tion is  gone ;  and  by  what  other  remedy  than  an  action,  can  the 
duty  be  enforced  against  property  subsequently  acquired?" 
The  words,  "  or  upon  conviction  for  fornication  and  bastardy  " 
were  not  in  the  statute  when  that  decision  was  rendered,  but 
in  the  act  of  1836  they  are  conclusive  of  the  exemption  from 
arrest  of  the  discharged  insolvent.  The  person  of  the  debtor 
is  relieved  and  the  only  means  of  enforcing  the  judgment 
on  the  sentence,  after  his  proper  discharge,  is  by  an  execution 
against  his  subsequently  acquired  property.  The  sentence  was 
a  judgment  or  decree  for  the  payment  of  money :  George  Texas's 
Case,  1  Ashmead,  176.  He  is  not  liable  t©  a  commitment  for 
contempt  of  court  for  not  complying  with  its  decree,  for  the 
reason  that  the  nonpayment  of  money,  in  accordance  with  the 
sentence,  is  not  enumerated  as  one  of  the  grounds  for  which  the 
court  may  irapiison  for  contempt  (Act  of  June  16,  1836,  P.  L. 
784),  and  is  in  accord  with  section  16  of  the  declaration  of 
rights.  *'  The  person  of  a  debtor,  where  there  is  not  a  strong 
presumption  of  fraud,  shall  not  be  confined  in  prison  after  deliv- 
ering up  his  estate^or  the  benefit  of  creditors  in  such  manner  as 
shall  be  prescribed  by  law." 
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By  the  72d  section  of  the  criminal  procedure  Act  of  March  31, 
I860,  P.  L.  427,  it  is  provided :  "  The  imprisonment  awarded 
as  part  of  the  punishment  of  any  offender  shall  not  stop 
or  avoid  the  awarding  or  taking  out  execution  to  levy  such  re- 
spective sums  recovered  against  them  as  such  offenders,  who  re- 
fuse or  neglect  to  pay  when  such  writs  are  taken  out.'*  While 
imprisonment  is  not  originally  awarded  as  part  of  the  punish- 
ment under  this  sentence,  it  is  in  the  alternative  which  the  de- 
fendant makes  operative  by  refusing  to  comply  with  the  terms 
imposed.  He  stands  committed  until  he  pays  the  due,  costs, 
etc.,  and  enters  into  the  recognizance  to  secure  the  deferred 
payments,  and  when  he  is  discharged  according  to  law,  he  is 
not  subject  to  a  rearrest  under  the  same  sentence. 

The  case  of  a  person  committed  to  jail  upon  a  complaint 
made  under  the  Act  of  April  13,  1867,  P.  L.  78,  relating  to 
desertions  by  husbands,  and  its  supplement  of  April  15,  1869, 
P.  L.  75,  is  clearly  distinguished  from  a  case  like  the  present 
in  Davis's  Appeal,  90  Pa.  131. 

This  disposes  of  the  only  question  i-aised  by  this  appeal.  The 
assignments  of  error  are  sustained,  and  the  order  of  the  court 
of  quarter  sessions  is  reversed. 


Wendt's  Estate. 

Qifl  inter  vtvos^  Presumption  of  fairness. 

If  there  is  no  evidence  which  tends  to  show  that  the  donor  was  incom- 
petent to  make  the  gift,  or  which  mises  sospicion  of  fraud  or  undue  influ- 
ence on  the  part  of  the  donee,  the  capacity  of  the  donor  and  the  fairness 
of  the  transaction  will^be  presumed,  unless  the  relation  between  the  panics 
is  such  that  the  policy  of  the  law  casts  upon  the  donee  the  burden  of  show- 
ing that  the  gift  was  the  voluntury  and  intelligent  act  of  the  donor.  In 
the  absence  of  such  evidence  this  burden  does  not  rest  on  children  who 
receive  gifts  from  their  parents. 

Appeal—Review  of  auditor^ s  fi^idings  offa^. 

An  auditor ^s  findings  of  fact  based  on  competent  testimony  will  not  be 
reversed  except  for  plain  error. 

Argued  March  20,  1900.  Appeal,  No.  22,  March  T.,  1900, 
by  Henry  P.  Wendt,  legatee  of  Henry  Wendt,  deceased,  from 
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decree  of  O.  C.  York  Co.,  dismissing  exceptions  to  auditor's 
report  in  the  distribution  of  the  estate  of  Henry  Wendt,  de- 
ceased. Before  Rice,  P.  J.,  Beavbe,  Orlady,  W.  W.  Porter 
and  W.  D.  Porter,  JJ.    Affirmed.     Opinion  by  Orlady,  J. 

Exceptions  to  auditor's  report.     Before  Stewart,  J. 

It  appears  from  the  auditor's  report  that  testator  died  leaving 
several  children,  one  of  whom,  Sallie  Wendt,  was  named  as 
executrix  of  his  will.  Exceptions  were  filed  to  the  account  of 
the  executrix  by  Henry  P.  Wendt.  In  one  of  these  exceptions 
he  sought  to  charge  accountant  with  the  value  of  two  railway 
bonds  of  the  face  value  of  #1,000  each.  It  appeared  from  the 
evidence  taken  befoi-e  the  auditor  that  Sallie  Wendt,  the  exec- 
utrix, never  had  in  her  possession  but  one  of  the  said  bonds. 
There  was  also  evidence  tending  to  show  that  this  bond  had 
been  in  the  possession  of  her  father  as  his  property  until  a  few 
months  previous  to  his  death,  and  that  there  had  been  a  gift  of  the 
bond  to  Sallie  Wendt  by  the  testator  in  his  lifetime,  and  the 
auditor  found  as  a  question  of  fact  that  there  was  such  gift  of 
said  bond  by  the  testator  in  his  lifetime  to  Sallie  Wendt  which 
was  valid  as  a  gift  inter  vivos. 

The  court  dismissed  the  exceptions  to  the  report  of  the  auditor 
and  Henry  Wendt  appealed. 

JError  assigned  among  others  was  in  finding  as  a  fact  that 
there  was  a  valid  gift  by  the  testator  to  the  accountant  in  the 
lifetime  of  the  former,  of  a  Northern  Central  Railway  bond 
for  $1,000. 

Nevin  M.  Wanner^  with  him  E.  Z.  Strine^  for  appellant. — The 
burden  of  proof  on  the  contrary,  was  unquestionably  upon  the 
accountant,  to  make  out  the  alleged  gift  by  full,  clear  and  sat- 
isfactory evidence  of  all  the  facts  essential  to  constitute  a  valid 
gift  inter  vivos:  Scott  v.  Reed,  153  Pa.  14;  Cummings  v. 
Meaks,  2  Pitts.  R.  490. 

The  measure  of  proof  required  to  establish  the  gift  of  a  large 
proportion  of  a  donor's  estate  to  a  donee,  who  was  in  a  position 
to  exercise  undue  influence  over  him,  as  in  this  case,  and  who, 
as  his  executrix,  got  possession  immediately  after  his  death,  of 
all  his  papers,  cannot  be  found  in  the  uncorroborated  testimony 
of  Sallie  Wendt  in  this  case :  Clark  v.  Clark,  174  Pa.  809. 
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Wherever  one  person  obtains  by  voluntary  donation,  a  large 
pecuniary  benefit  from  another,  the  burden  of  proving  that  the 
transaction  is  righteous  is  upon  the  person  taking  the  benefit: 
Clark  V.  Clark,  174  Pa.  309. 

The  facts  fall  within  the  following  cases  in  which  the  gifts 
were  held  to  be  invalid  for  the  same  reasons :  Stockham's  EJs- 
tate,  6  Pa.  Dist.  Rep.  196 ;  Kulp  v.  March,  13  Montg.  17 ;  Hemp- 
hill's Estate,  180  Pa.  87;  Scott  v.  Reed,  153  Pa.  14;  Fross's 
Appeal,  105  Pa.  258. 

It  is  of  a  kind  in  which  the  court  said  in  Harbold  v.  Kuntz, 
16  Pa.  210,  that  "  the  facile  conscience  may  stretch  itself  like 
india  rubber." 

H.  L.  Fisher^  with  him  G.  G.  Fisher^  for  appellee. — It  plainly 
appears  from  the  testimony  that  he  (the  donor),  was  prompted 
to  make  it  by  natural  affection  and  a  desire  to  compensate  his 
daughter  for  faithful  and  valuable  services.  It  was  a  just  as 
well  as  a  generous  act.  ...  In  these  cases  the  natural  affec- 
tions of  the  donor  for  the  donee,  and  the  kind  and  faithful  ser- 
vices rendered  by  the  latter  to  the  former,  are  corroborative  of 
the  positive  testimony  that  a  gift  was  made :  Yeakel  v.  Mc- 
Atee,  156  Pa.  600,  citing  8  Am.  &  Eng.  Ency.  of  Law,  1336, 
1337,  and  Rhodes  v.  Childs,  64  Pa.  18. 

As  to  the  competency  of  the  accountant  donee,  when  called 
by  the  adverse  party,  and  the  effect  of  her  testimony,  we  beg 
leave  to  refer  to  Seip  v.  Storch,  52  Pa.  210. 

Though  partly  for  services,  the  gift  is  valid  and  good :  Yea- 
kel V.  McAtee,  156  Pa.  600,  and  cases  cited ;  Rhodes  v.  Childs, 
64  Pa.  18 ;  Malone's  Estate,  37  Leg.  Int.  63. 

Opinion  by  Orlady,  J.,  July  26, 1900 : 

Henry  Wendt  died  June  5, 1893,  having  made  a  last  will  and 
testament  in  which  he  named  his  daughter,  Sallie  Wendt,  as 
the  executrix  thereof,  and  devised  his  estate,  real  and  personal, 
to  his  widow  during  her  natural  life,  and  at  her  death  the  prop- 
erty was  to  be  sold  and  the  proceeds  divided  equally  among 
his  five  children.  Lydia  Wendt,  the  widow,  died  Decem- 
ber 26, 1894.  The  executrix  filed  her  account  October  30, 1896, 
to  which  exceptions  were  filed  by  Henry  Wendt;  these  an 
auditor  was  appointed  to  consider  and  determine.     The  excep- 
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tdon  which  is  the  subject  of  the  present  contention  was  over- 
mled  by  the  auditor  and  was  renewed  in  the  court  below  in  the 
following  form :  "  The  auditor  erred  in  finding  as  a  fact  that 
there  was  a  valid  gift,  by  the  testator  to  the  accountant  in  the 
lifetime  of  the  former,  of  a  Northern  Central  Railway  bond  for 
$1,000."  This,  with  other  exceptions,  was  dismissed  and  the 
report  of  the  auditor  was  confirmed  absolutely.  At  the  hearing 
before  the  auditor  it  was  alleged  that  the  testator  at  the  time 
of  his  death  owned  two  bonds  issued  by  the  Northern  Central 
Railway  Company  of  the  value  of  $1,000  each,  and  that  the 
accountant  should  be  surcharged  with  their  value. 

After  a  careful  examination  of  the  testimony  we  concur  with 
the  conclusion  of  the  auditor  as  to  the  facts  found,  and  his  ap- 
plication of  the  law  to  them.  There  is  no  evidence  tending  to 
show  that  more  than  one  bond  came  into  the  hands  or  control 
of  the  accountant,  which  she  claimed  had  been  given  to  her 
some  months  prior  to  her  father's  death  as  a  gift,  or  in  recogni- 
tion of  the  special  services  rendered  by  her  to  the  father  and 
mother.  The  other  children  had  married  and  were  living  away 
from  the  home  of  the  testator.  Sallie  Wendt  was  unmarried 
and  had  been  living  in  Philadelphia  for  some  time  where  she 
was  reciving  $12.00  per  week  as  stenographer.  In  1891,  at 
the  request  of  her  father  who  was  then  sick  and  had  been 
in  poor  health  for  two  years,  she  abandoned  her  work  in  Phila- 
delphia and  came  to  stay  with  and  care  for  her  pai*ents,  who 
lived  alone,  and  were  over  seventy-four  years  old.  There  is  no 
proof  of  any  undue  influence,  artifice  or  fraud  in  securing  the 
bond  in  dispute.  That  the  father  had  special  regard  for  and  con- 
fidence in  the  daughter  is  shown  in  the  fact  of  making  her  execu- 
trix of  his  wUl.  The  testator  was  not  in  any  way  incompetent, 
and  the  gift,  if  made,  was  not  an  unreasonable  one  under  the  cir- 
cumstances. The  accountant  was  called  as  if  under  cross-exam- 
ination and  was  rigidly  examined  by  able  counsel.  She  testi- 
fied that  about  three  months  before  her  father's  death  he  gave  her 
the  bond  saying :  " '  It  is  but  just  that  you  should  have  something 
more  than  the  others  and  I'll  give  it  to  you  now  for  your  very 
own.'  He  took  the  bond  out  of  the  box  and  gave  it  to  me,  and 
then  he  handed  me  the  box  to  put  the  bond  back  again.  I  do 
not  know  where  the  box  was  before.  I  put  it  (the  box)  in  my 
mother's  wardrobe,  in  my  mother's  room ;  the  only  thing  that 
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was  ever  locked,  kept  under  lock  and  key,  was  the  waidiobe. 
He  said,  ^  Yon  left  your  position,  came  home  to  take  caie  of  me 
and  at  that  time  I  told  you  yon  would  lose  nothing  hy  coming.* 
My  mother  was  present.'*  It  appears  that  a  rumored  ohjec- 
tion  by  Henry  Wendt  to  this  transaction  had  been  brought  to 
the  mother's  ears,  and,  a  few  da}rs  before  her  death,  she  called 
to  her  bedside  her  son  Henry,  this  appellant,  and  said,  "  *  Henry, 
I  cannot  die  until  you  and  Mary  (a  sister)  promise  me  there 
won't  be  any  fuss  about  that  bond  father  gave  Sallie,  after  I  am 
gone.'  Henry  replied,  '  Mother  don't  worry,  I  won't  make  any 
trouble  acbout  anything,'  and  she  answered,  *  Now  I  can  die  in 
peace.'  Henry  was  standing  at  mother's  bed,  and  had  hold  of 
her  hand,  and  Mary  was  standing  at  the  head  end  of  the  bed  right 
alongside  of  mother,  and  Sallie,  she  was  standing  toward  the 
foot  end  alongside  of  me."  While  there  is  some  variance  and 
some  apparent  contradiction  as  to  the  exact  words  used  by  the 
dying  mother  and  the  appellant,  the  testimony  last  quoted  is 
that  of  a  sister  who  was  not  affected  by  any  selfish  consid- 
eration since  she  executed  a  release  to  Sallie  Wendt  of  all 
interest  in  this  bond.  It  is  conceded  that  after  putting  the 
accountant  on  the  stand  as  an  adverse  party  for  cross-exam- 
ination, the  witness  became  competent  to  testify  at  length  to 
the  whole  tmnsaction  (Seip  v.  Storch,  62  Pa.  210;  Forrester 
V.  Kline,  64  Pa.  29),  but  the  appellant  contends  that  the  cred- 
ibility of  the  witness  was  so  affected  by  her  own  statements  and 
conduct,  by  the  testimony  of  other  witnesses  and  presumptions 
and  legal  inferences  to  be  drawn  from  all  their  testimony  that 
her  claim  to  this  bond  is  not  made  out  by  that  degree  of  proof 
necessary  to  support  a  gift.  The  release,  which  was  signed  by 
two  of  the  sisters,  was  not  evidence  of  her  lack  of  faith  in  her 
claim,  but  was  rather  a  precautionary  measure  to  avoid  litigation 
between  the  brother  and  sisters.  The  shade  of  difference  given 
to  the  several  conversations,  and  her  denial  of  having  any  bonds 
for  appraisement  are  not  sufficient  to  overcome  her  positive  testi- 
mony which  is  strengthened  by  undisputed  facts  and  by  two 
other  witnesses.  The  weight  of  this  testimony  was  for  the 
auditor  in  the  first  instance.  The  credence  to  be  given  her 
testimony  was  largely  to  be  determined  by  her  whole  testimony, 
her  mtmner,  motive  or  bias,  the  inherent  probability  of  her  story, 
want  of  accurate  recollection  and  contradiction:  Lautner  v. 
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Kann,  184  Pa.  384.  Having  the  special  advantage  of  seeing  the 
witness,  the  auditor  finds  that  the  gift  of  bond  No.  2,754  to  Sal- 
lie  Wendt  by  the  testator  in  his  lifetime  was  complete  and  ab- 
solute and  that  all  the  requisites  of  a  valid  gift  inter  vivos  are 
shown. 

If  there  is  no  evidence  which  tends  to  show  that  the  donor  was 
incompetent  to  make  the  gift  or  which  mises  suspicion  of  fraud 
or  undue  influence  on  the  part  of  the  donee,  the  capacity  of  the 
donor  and  the  fairness  of  the  transaction  will  be  presumed,  un- 
less the  relation  between  the  parties  is  such  that  the  policy  of 
the  law  casts  upon  the  donee  the  burden  of  showing  that  the 
gift  was  the  voluntary  and  intelligent  act  of  the  donor.  In  the 
absence  of  such  evidence  this  burden  does  not  rest  on  children 
who  receive  gifts  from  their  parents.  These  gifts  are,  prima 
facie,  good,  and  it  requires  something  more  than  the  mere  rela- 
tion of  parent  and  child  to  nullify  them  or  to  impose  on  the 
donee  the  burden  of  showing  that  they  are  free  from  any  taint 
of  fraud  or  undue  influence.  It  is  natural  for  parents  to  assist 
their  chidren,  and  if  they  do  so  by  making  gifts  to  them  which 
are  reasonable  under  the  circumstances,  no  presumption  of  in- 
capacity arises.  In  these  cases  the  natural  affection  of  the 
donor  for  the  donee  and  the  kind  and  faithful  services  rendered 
by  the  latter  to  the  former  are  corroborative  of  the  positive  testi- 
mony that  a  gift  was  made :  Rhodes  v.  Cbilds,  64  Pa.  18 ;  Wor- 
rall's  Appeal,  110  Pa.  349 ;  Yeakel  v.  Mc Atee,  156  Pa.  600 ; 
Carney  v.  Carney,  196  Pa.  34.  While  a  gift  needs  no  considera- 
tion to  support  it  (Com.  v.  Crompton,  137  Pa.  138),  in  this  case, 
there  were  services  rendered  and  sources  of  employment  sacri- 
ficed, all  of  which  was  acknowledged  by  the  donor,  who  was 
moved  also  by  paternal  regard  to  make  the  gift.  The  evidence 
of  delivery  by  an  actual  change  of  the  possession  of  the  bond 
and  Sallie  Wendt's  exclusive  possession  of  it  afterward,  was 
sufficient  to  sustain  the  finding  by  the  auditor.  In  fact  that 
phase  of  the  case  is  not  seriously  questioned.  The  natural  in- 
ference from  appellant's  argument  is  that  Sallie  Wendt  stole 
the  bond,  an  inference  which  is  not  supported  by  any  fact  in 
evidence :  Pryor  v.  Morgan,  170  Pa.  568. 

The  assignments  of  error  are  overruled  and  the  decree  of 
the  court  is  affirmed. 
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Black  &  Co.  V.  Barr. 

Argued  May  9, 1900.  Appeal,  No.  116,  April  T.,  1900,  by 
plaintiff  in  suit  of  Samuel  W.  Black  &  Co.  against  A.  J.  Barr, 
from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  May  T.,  1898, 
No.  244,  of  nonsuit.  Before  Rice,  P.  J ,  Beaver,  Orlady, 
W.  W.  Porter  and  W.  D.  Porter,  JJ.  Reversed.  Opinion 
by  Beaver  J.  Reported  14  Pa.  Superior  Ct.  98.  Rice,  P.  J., 
and  W.  D.  Porter,  J.,  dissent. 

Rice,  P.  J.,  July  26, 1900,  dissenting: 

Samuel  W.  Black,  plaintiff,  is  a  real  estate  broker  and  was 
employed  by  A.  J.  Barr,  the  defendant,  to  make  sale  of  property 
in  the  city  of  Pittsburg.  The  plaintiff  found  a  purchaser  at 
the  price  fixed  by  defendant,  which  was  #65,000.  When  plain- 
tiff reported  his  success  to  defendant,  the  latter  informed  plain- 
tiff that  he  controlled  only  six  eighths  of  the  property  and  that 
plaintiff  must  see  other  owners  as  to  the  other  two  eighths. 
Plaintiff  then  negotiated  with  the  other  ownera  and  got  their 
consent  to  the  sale,  but  in  doing  so,  he  had  to  induce  the  pur- 
chaser to  pay  an  additional  sum  to  each  owner  of  those  two 
eighths.  A  contmct  was  drawn  for  the  sale  of  the  whole  title 
at  the  price  fixed  by  defendant.  When  defendant  came  to  sign 
it,  he  inquired  of  plaintiff  whether  the  others  were  getting  more 
than  at  the  rate  he  was  selling,  to  which  plaintiff  replied,  that 
he  must  ask  Mr.  Schoyer — one  of  the  other  owners.  Defendant 
said  he  knew  Schoyer  was  getting  more,  also  that  he  knew  what 
Schoyer  was  getting,  but  nevertheless  signed  the  contract. 
Afterwards,  the  defendant's  cotenants  of  the  six  eighths  refused 
to  consummate  the  sale  unless  they  were  paid  at  the  same  rate 
for  their  shares  as  that  at  which  the  owners  of  the  two  eighths 
were  to  be  paid  for  theirs.  Therefore,  the  sale  fell  through. 
The  plaintiff  sued  for  his  commission  on  the  six  eighths  of  the 
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Dissenting  Opinion.  [14  Pa.  Superior  Ct. 

price  fixed  by  the  defendant.  The  defendant's  contention  is, 
tliat  the  plaintiff  was  not  entitled  to  recover  because  he  was 
lacking  in  that  good  faith  and  duty  which  he  owed  to  his 
principal,  in  that  he  attempted  to  deceive  by  presenting  to  the 
defendant,  his  principal,  a  contract  or  receipt  in  which  it  was 
nmde  to  appear  that  he,  the  plaintiff,  was  selling  the  land  for 
$65,000,  whereas  he  was  selling  it  for  a  larger  amount  and  in  that 
he  refused  to  answer  his  principal  the  question  as  to  what  price 
the  other  owners  of  the  two  eighths  were  getting  for  their 
shares. 

Assuming  for  the  purposes  of  discussion  that  there  was  no 
actual  intent  to  deceive  the  defendant  by  stating  in  the  con- 
tract that  the  price  was  $65,000,  still  the  defendant  had  a  right 
to  know  from  the  plaintiff  what  his  property  would  sell  for, 
because,  as  his  counsel  says,  it  might  be  he  would  see  fit  to 
pay  the  commission  and  withdraw  the  property  from  sale  if  he 
was  not  paid  at  the  same  rate  as  each  of  the  other  owners. 
There  is  no  evidence  that  he  knew  what  any  of  the  other  own- 
ers of  the  two  eighths,  excepting  Mr.  Schoyer,  were  getting  for 
their  shares.  In  principle  the  case  seems  to  me  to  be  ruled  by 
Pratt  V.  Patterson  and  I  would  affirm  the  judgment. 

W.  D.  PoBTEB,  J.,  concurs  in  foregoing  dissent. 
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ACKNOWLEDGMENT. 

1.  Separate  acknowledgment  —  Agreement  qf  separation — Dower, 
Kaiser's  Est,  155. 

ACTION. 

1.  Action  against  Joint  dtfendants — Effect  of  death  of  one  defendant. 
Strause  t.  Braunreuter,  125. 

2.  Action  by  cHent  against  attorney— AsswmpsU.  Mhrifflki  t«  Mer- 
eer,  63. 

3.  Cause  qf-— Fraud — False  witnesses  to  declaration  cf  no  set-off.  Ad- 
dersoD  t.  Sn  jder,  424. 

4.  Cau^e  of— Trespass — Fraudulent  representation.  Where  plaintiff 
avers  that  he  parted  with  money  to  defendant  for  the  purchase  of  a 
liquor  license  which  defendant  falsely  represented  that  he  owned,  and 
which  he  promised  to  transfer,  hy  reason  of  which  plaintiff  suffered 
loss  and  damage,  the  allegation  is  sufficient  to  support  an  action  in 
trespass  for  false  representation.    Maitachowski  j.  Orawitiy  175. 

5.  Cause  qf— Trespass  quare  clausumf regit.  Trespass  quare  clausum 
fregit  cannot  he  maintained  if  the  defendant  was  in  possession  of  the 
locus  in  quo  when  the  alleged  trespass  was  committed,  and  had  heen  in 
possession  for  some  years  previous  thereto.     Bnseh  T.  CalhoaUy  578. 

6.  Negligence — Joint  action  by  husband  and  wife — Measure  qf  dam- 
ages.    Helsel  t.  Traction  Co.,  420. 

7.  Oil  and  gas  lease — Actions  for  royalty — Privity  qf  estate.  Mc- 
Claran  t.  Oil  &  Oas  Co.,  167. 

8.  CHI  and  gas  wells — Recovery  for  plugging  abandoned  well — Privity 
qf  estate— Right  of  action.    Steelsmith  T«  Aiken,  226. 

9.  Personal  ir^uries — Measure  qf  damages — Charge  qf  court.  Marts 
T.  Traetion  Co.,  90. 

APPEALS. 

1.  Auditor'' 8  findings  of  fact — Wei^ihi  <^  evidence— DecedenV  s  estate 
— Accounting  qf  executor — Surcharge.    Crawford's  Est*,  85. 

2.  Charge  qf  court — Immaterial  error.  The  appellate  court  will  not 
reverse  for  error  in  the  charge  of  the  court  where  it  is  manifest  that 
appellant  was  not  injured  by  such  error.    Ferreli  v.  Reed,  27. 

8.  Compulsory  nonsuit — Inference  in  plaintiffs  motion  for.    Black  A 
Co.  T.  Barr,  98. 
4.  Divorce^Review  by  appellate  court.    Hull  T«  Hull,  520. 
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AFFEAIS— continued. 

5.  Equity— Validity  of  finding  of  fact    BanBon  T«  Banky  666. 

6.  Erroneous  reason  for  correct  judgment  A  correct  judgment  will 
not  be  disturbed  although  based  on  an  erroneous  reason.  Buflcll  T* 
CaUiooDy  578. 

7.  Ecidence — Cross-examination,    Com*  T*  Kaj^  376. 

8.  Harmless  error — Interpretation  of  contract.  Where  the  founda- 
tion of  the  action  was  an  express  contract  about  which  the  evidence 
was  conti-adictory  as  to  the  theory  of  the  payment  of  commissions 
earned,  there  is  nothing  to  authorize  a  mutual  account  based  upon  a 
quantum  meruit,  and  it  was  error  to  instruct  the  jury  that  they  might 
state  such  an  account,  but  when  the  verdict  discloses  that  the  jury 
adopted  the  defendant's  theoiy,  the  court  will  not  be  reversed  for  an 
obviously  harmless  error.    Ferrell  t«  Beed^  27. 

9.  Jurisdiction,  O.  C. — Discharge  cf  adminiBtratirix — Beniew  of  dis- 
cretion,   Perrett'g  Est.,  611. 

10.  Jurisdiction^  Superior  COurt — Certiorari  on  appeal  HuntingdoB 
Comity  Line»  571. 

11.  Opening  judgment — Discretion  cf  court — Rejoiew  on  appeal.  An 
agreement  being  to  deliver  a  deed  of  conveyance  of  a  certain  property 
free  from  all  iacumbi*ances,  except  those  mentioned,  for  which  a  judg- 
ment note  was  given  as  security,  is  fulfilled  if  complied  with  in  a  rea- 
sonable time  in  the  absence  of  express  agreement  that  it  should  be 
made  on  a  certain  day.  With  the  fact  of  the  tender  having  been  made 
established  in  the  case,  there  was  nothing  which  ought  to  have  moved 
the  court  below  to  refuse  to  open  the  judgment  on  the  ground  that 
defendant  by  his  laches  had  forfeited  his  right  to  discharge  his  obli- 
gation on  the  note  in  the  manner  indicated.  Such  conditions  disclose 
no  such  abuse  of  power  as  would  justify  a  reversal  of  the  discretion 
exercised  by  the  court  below.    Lersch  Y.  Hay,  112. 

12.  Opening  judgment — Forged  promissory  note — Review  cf  discretion 
— Burden  of  proqf—Nonnegotiable  paper — Equities  cf  maker  and  holder 
— Negotiable  paper— Equities — Fraud — Banks  and  banking— Duty  of 
maker  of  commercial  paper — Supine  negligence — Shying  burden  ofproqf, 
Howie  T.  Lewis,  232. 

13.  Practice,  Superior  Court — Drfective  paper-books —  SJieriff^s  lia- 
bility—Collateral impeachment  cf  judgment — Dissolution  of  attachment 
— Discretion  qf  court — Review  in  collateral  proceeding.  Com.  T.  Bums, 
248. 

14.  Review  cf  auditor^  s  findings  of  fact  An  auditor's  findings  of  fact 
based  on  competent  testimony  will  not  be  reversed  except  for  plain 
error.    Wendt's  Est.,  644. 

15.  Rules  qf  court— Construction  by  court— Practice,  C,  P, — Promis- 
sory note — Proof  of  execution— Abrogation  ofrule  cf  court  Dexter  T. 
Powell,  162. 

16.  Trespass — Personal  ir\}uries— Measure  qf  damages — Charge  of 
court  In  an  action  of  trespass  for  negligence  where  a  nominal  ver- 
dict is  given  for  plaintiff,  the  appellate  court  will  not  reverse  although 
the  appellant  has  ground  for  complaint  as  to  the  amount  of  the  ver- 
dict, where  there  is  no  allegation  of  error  in  regard  to  the  charge  of 
the  court  as  to  the  question  of  damages.    Harts  T*  Traetion  Co.,  90. 
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ATTACHMENT. 

1.  Diaaolution  cf  attachment^IHacretion  of  court— £eo{eto  iii  col- 
laieral  proceedings.    Com*  T*  BuniSy  248. 

ATTACHMENT  ACT  OF  1869. 

1.  Dissolution  of  attachment — Suit  on  bond — Prior  execution.  Where 
an  attachment  under  the  act  of  1869  is  dissolved  upon  bond  filed,  judg- 
ment being  obtained  on  the  attachment,  on  a  suit  to  recover  upon  the 
bond,  the  defense  cannot  set  up  that  the  creditor  gained  nothing  by 
the  attachment  of  the  debtor's  property  and  lost  nothing  by  its  disso- 
lution and  that  the  debtor  gained  nothing  by  the  dissolution,  because 
the  goods  at  the  time  of  the  attachment  were  in  the  custody  of  the 
sheriff  under  levy  upon  prior  execution  under  which  they  were  sold. 
The  defendant  by  giving  the  bond  got  all  the  benefit,  which,  under 
the  law,  could  accrue  to  her  from  the  act,  namely,  the  release  of  her 
goods  from  the  attachment,  and  the  attaching  ci-editor  lost  his  stand- 
ing on  dlstiibution  of  proceeds  of  sale  of  debtor's  property  to  contest 
the  right  of  the  execution  creditor  to  take  the  money.  Com.  T*  Lit- 
Tita,  278. 

ATTORNEY  AT  LAW. 

1.  Action  by  client  against  attorney — AssumpsiU  Assumpsit  will 
lie  by  a  client  to  recover  from  an  attorney  the  profits  received  by  the 
defendant  from  the  sale  by  him  of  certain  property  alleged  to  liave 
been  purchased  and  held  in  trust  for  the  plaintiff.  Albright  T.  Mer- 
eer»  63.    . 

2.  Attorney  and  client — Character  of  the  relationship — Purchaaes  hij 
attorney.  In  the  relation  of  attorney  and  client  there  can  be  no  an- 
tagonistic interest  nor  divided  allegiance ;  if  property  be  purchased  by 
an  attorney  while  still  acting  for  his  client,  such  purchase  cannot  inure 
to  the  attorney's  profit,  even  if  the  purchase  money  be  advanced  by 
the  attorney.    Albright  t.  Mercer,  63. 

AUDITOR. 

1.  Appeal — Auditor^ s  findings  of  fact— Weight  rf  evidence  —  Dece- 
denVs  estate — Accounting  qf  executor — Surcharge.  Crawford's  Est., 
86. 

2.  Appeal— Review  qf  auditor' s  findings  of  fact.    Wendt's  Est.,  644. 

BANKRUPTCY. 

1.  'Execution— Sale  of  bankrupts  property  after  decree  cf  bankruptcy. 
An  action  of  trespass  will  lie  by  a  trustee  in  bankruptcy  against  a  con- 
stable and  certain  creditors  of  the  bankrupt  at  whose  instance  prop- 
erty of  the  bankrupt  was  sold  under  attachment  proceedings  after  the 
debtor  had  been  declared  a  bankrupt. 

It  appearing  in  evidence  that  the  purchaser  at  the  constable's  sale 
had  reasonable  cause  for  inquiry  as  to  the  bankruptcy  proceedings,  and 
that  the  attachments  at  the  time  of  the  sale  were  actually  null  and  void 
under  the  provisions  of  clause/,  section  67  of  the  bankruptcy  act,  he, 
the  purchaser,  was  not  protected  by  the  proviso  of  said  clause/.  The 
property  belonged  to  the  creditors  of  the  bankrupt,  although  the  title 
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BANKRUPTCY— continued. 

had  not  actually  vested  in  the  trustee  at  the  time  of  the  sale  in  execu- 
tion, and  the  trustee  was  entitled  to  binding  instructions  in  his  action 
against  the  constable  and  the  plaintiffs  in  the  attachment  proceedings 
who  had  secui-ed  him  in  making  the  sale.     WftllAee  T*  CaBip»  79. 

2.  Sale  qf  personal  property — Payment  into  court — Feigned  issue — 
TiUe  in  trustee.  Money  is  one  form  of  property,  and  as  such  should 
be  transferred  to  the  tioistee  in  bankruptcy,  where  in  a  feigned  issue 
the  ti-ustee  would  have  been  entitled  to  Judgment  had  not  the  property 
been  sold  by  the  sheriff  under  order  of  court,  as  perishable  property, 
and  the  proceeds  paid  into  court  It  would  be  *' sticking  in  the  bark** 
to  say  that  because  the  bankrupt  act  of  1898  does  not  in  specific  terms 
give  the  trustee  the  right  to  money  arising  from  the  sale  of  personal 
property,  title  to  which  passed  as  of  the  adjudication  in  bankruptcy, 
that  therefore  the  general  creditors  should  be  deprived  of  the  benefit 
of  the  provisions  of  the  act  and  that  an  execution  creditor  should  profit 
by  what  is  declared  to  be  a  fraud  against  the  general  creditors.  Bris* 
tol  T.  HiUs,  107. 

BANKS  AND  BANKING. 

1.  Criminal  laa—Beceipt  qf  deposit^InsolJoentbanker^Pleading^ 
Former  acquittal.    Com.  v.  Hailetty  352. 

2.  Duty  qf  maker  qf  commercial  paper^Supine  negligence — Fraud — 
Shifting  burden  qf  proqf.  It  is  the  duty  of  a  maker  of  a  note  to  guard 
not  only  himself  but  the  public  against  f  i*aud  and  alterations  by  refus- 
ing to  sign  paper  intended  to  be  negotiated,  made  in  such  form  as  to 
admit  of  fraudulent  practices  upon  them  with  ease  and  without  ready 
detection. 

By  delivering  complete  a  note  containing  a  clause  which  clearly  im- 
plies a  covenant  that  in  the  hands  of  a  bona  fide  holder  for  value  it 
shall  not  be  subject  to  equitable  defenses  between  the  original  parties, 
and  by  leaving  the  note  blank  or  with  space  for  the  payee  to  insert  a 
larger  amount,  which  was  subsequently  inserted,  the  maker  was  guilty 
of  supine  negligence  which  invited  fraud,  and  when  an  innocent  party, 
relying  upon  the  genuineness  of  the  note,  parts  with  property  upon 
the  faith  of  it,  the  maker  will  be  liable.  The  establishment  of  forgery 
by  the  payee  shifts  upon  the  holder  the  burden  of  proving  the  vsJua- 
ble  consideration  parted  with  by  him.    Howie  T.  Lewis*  232. 

BENEFICIAL  ASSOCIATION. 

1.  Beneficial  member— Failure  to  pay  death  assessments^Notice— 
Forfeiture.  The  failure  to  pay  funeral  assessments  cannot  be  made 
the  basis  of  a  forfeitui-e  in  the  absence  of  notice  brought  home  to  the 
member,  and  payment  by  him  of  a  sum  in  excess  of  liabilities  will  be 
credited  to  his  dues  and  not  to  death  assessments  of  which  he  had  no 
notice.    Reynolds  t.  Fidelis  Lodge*  516. 

BROKER. 

1.  Contract— Corisideration— Real  estate  broker^Sale  by  another  per- 
son.  The  courts  do  not  sit  to  relieve  suitors  from  the  results  of  im- 
provident agreements  and  the  consequences  of  bad  bargains. 
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BBOKER— continued. 

By  a  contract  under  seal  tbe  owner  of  real  estate  agreed  to  pay  to  a 
real  estate  broker  a  commission  if  property  recited  be  sold  witbin  a 
stipulated  time,  eitber  by  tbe  broker  or  any  otber  person.  Held,  tbat 
even  in  tbe  absence  of  proof  tbat  tbe  plaintiff  made  an  effort  to  sell 
tbe  property,  tbe  suggestion  of  defense  arising  by  reason  of  lack  of 
consideration  is  met  by  tbe  presence  of  a  seal  to  tbe  agreement  import- 
ing consideration.    Oweos  v.  Wehrle^  536. 

2.  Real  estate  broker^Commissiona—Good  faith  qf  agent — QueetUm 
for  jury.  A  real  estate  broker  bad  found  a  purcbaser  at  a  price  stipu- 
lated for  land  purported  to  be  owned  by  bis  principal,  and  was  tben 
referred  by  bim  to  otber  tenants  in  common  witb  wbom  be  subse- 
quently made  terms  at  a  price  as  to  two-eigbtbs  interest  owned  by  tbem, 
but  did  not  disclose  tbis  to  bis  first  principal.  Held,  tbere  was  no 
duty  owing  by  tbe  agent  as  to  tbe  outstanding  two  eigbtbs,  and  it  was 
not  incumbent  upon  bim  to  inform  bis  principal,  and  tbat  in  a  suit  by 
a  broker  for  bis  commissions  against  bis  original  principal,  plaintiff 
was  entitled  to  go  to  tbe  jury  upon  tbe  question  of  fulfillment  of  tbe 
terms  of  tbe  original  contract.    Black  &  Co.  t.  Ban*,  98. 

CHANGE  OF  VENUE. 

1.  Local  prejudice — Interest  qf  (usociate  judges,  Wben  it  does  not 
appear  tbat  tbe  associated  judges  bad  any  otber  or  greater  interest  in 
tbe  event  of  a  cause  tban  as  taxpayers  of  tbe  county,  tbey  are  not  dis- 
qualified to  sit  in  tbe  cause ;  and  wbere  no  greater  local  interest  or 
prejudice  exists  tban  is  ordinarily  incident  to  a  county  line  commis- 
sion, and  wbicb  was  reasonably  to  be  anticipated  wben  tbe  acts  of  1876 
and  1895  were  passed,  tbe  court  is  not  bound  to  cbange  tbe  venue. 
HantiDgdon  County  Lfne^  571. 

CHARGE  OF  COURT. 

1.  Appeals^Immaterial  error,    Ferrell  T*  Beedy  27. 

2.  Contract— Meeting  qf  mind.    Clark  T«  Cook,  309. 

8.  General  effect  when  measure  qf  error.  Wben  tbe  complaint  is  tbat 
tbe  cbarge  is  one-sided  or  inadequate  and  no  particular  error  of  law  or 
misstatement  of  evidence  can  be  pointed  out,  the  court  will  be  re- 
viewed on  the  general  effect  of  tbe  cbarge  and  not  upon  sentences  (»r 
paragraphs  disconnected  from  tbe  context  wbicb  qualifies  or  explains 
them ;  if  as  a  whole  the  charge  was  calculated  to  mislead,  there  is 
error,  if  not,  tbere  is  none.    White  T.  Blacky  459. 

4.  Nuisance — Obstruction  qf  highway SJffect  qf  acceptance  and  im- 
provement.   Com,  T.  Shoemaker,  194. 

5.  Rrference  to  an  unprovable  fact.  The  charge  being  embracery  it 
was  error  for  the  judge  in  referring  to  the  trial  in  question  to  say  that 
tbe  verdict  of  the  jury  was  **  a  shock  to  the  judicial  mind."  This 
emphatic  utterance  followed  by  a  narration  of  the  proceedings  leading 
up  to  the  indictment  bad  a  natural  tendency  to  fix  in  the  minds  of  the 
jurors  the  impression  that  the  verdict  was  grossly  wrong.  It  was  an 
impression  which  the  defendants  could  not  remove  or  even  combat  by 
evidence.  It  would  be  entirely  subversive  of  trial  by  jury  if  it  were 
held  allowable  for  the  court  to  introduce  into  a  criminal  case  so  im- 
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CHARGE  OP  COURT— continued. 

poi'tant  a  fact  as  this,— a  fact  which  It  would  not  have  been  permlssl* 
ble  for  the  commonwealth  to  prove  or  the  defendants  to  disprove. 
Com.  T.  Kay,  376. 

6.  Trespass^ Per Bonal  if^uriea-^MeaBure  cf  damage$,  Mftrti  T« 
Traction  Co.,  90. 

CHARGE  ON  LAND. 

1.  Jurisdiction,  O.  C,  The  orphans*  court  under  Act  of  February  24, 
1834,  P.  Lu  70,  lias  exclusive  equitable  jurisdiction  in  the  case  of  lega- 
cies charged  on  land.    Wingett  v.  Bell,  568. 

2.  Will — Legacies  as  charges  on  land — Blending  of  realty  and  per- 
sonalty in  the  gift.  Legacies  become  a  charge  upon  land  by  implica- 
tion from  the  provision  of  a  will  blending  the  real  and  personal  estates. 
The  gift  to  Snyder  Brown  of  the  entire  estate,  after  the  death  of  tes- 
tator^s  widow,  subject  to  the  payment  of  the  legacies  in  question, 
made  them  a  charge. 

This  rule  of  property  is  not  limited  in  application  merely  to  cases 
where  the  blending  is  in  the  gift  of  a  residue.    Snyder's  Est.^  609. 

CONSTITUTIONAL  LAW. 

1.  Act  of  assembly^Amendment  qf  act.  An  act  which  is  complete 
in  itself,  the  purpose,  meaning  and  full  scope  of  which  are  apparent 
on  its  face,  is  valid,  although  it  may  operate  to  alter,  extend  or  repeal 
a  prior  act,  or  may  provide  for  the  means  of  carrying  its  provisions 
into  effect  by  a  reference  to  a  course  of  procedure  established  by 
other  acts  of  the  legislature.    New  Brighton  Borough  t.  Biddell,  207. 

2.  Criminal  law — Ticket  scalpers — Act  qf  1863 — Police  power.  Conk 
T.  Keary,  583. 

3.  Discharge  qf  employees — Labor  organization— 8t<Uute.  The  Act 
of  June  4,  1897,  P.  L.  116,  prohibiting  discharge  of  employees  of  cor- 
porations because  of  membership  in  lawful  labor  organizations  is  un- 
constitutional in  that  it  offends  article  3,  section  7  of  the  constitution, 
which  provides,  **  that  the  general  assembly  shall  not  pass  any  local 
or  special  law  ....  regulating  labor,  trade,  mining  or  manufactur- 
ing.^' Whether  the  test  to  be  applied  to  the  classification  adopted  by 
the  legislatui-e  in  the  present  instance  be  necessity  or  the  genuineness 
and  substantial  nature  of  the  distinction  between  employees  of  cor- 
porations and  the  employees  of  individuals,  firms  and  limited  partner- 
ships with  respect  to  the  particular  subject  of  legislation,  the  act 
must  be  declai*ed  to  be  a  special  law  within  the  true  intent  and  mean- 
ing of  the  constitution.    Com*  T*  ClarlLy  435. 

4.  Municipal  lien — Front-foot  rule — Statutes,  Harrisbnrg  T»  Mc« 
Pherran,  473. 

5.  Municipal  liens  —  Statutes— Act  of  1897  is  constttutionaL  New 
Brighton  Borough  t.  BIddell,  207. 

6.  Negligence — Drainage  qf  land  abutting  public  roads — Statutes— 
Act  qf  1836.    Hutchinson  y.  Clay  Township,  546. 

7.  OleomargarineStatutes.    Com.  T«  McCann,  221. 

8.  Oleomargarine— Statutes—Act  qf  1899.    Com.  y.  piefenbaclier» 
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CONTRACT. 

1.  Agreement  qf  separation — Separate  acknowledgment  —  Dower. 
Kaiser's  Est,  155. 

2.  Breach  qf— Fraudulent  representation — Measure  qf  damages,  Mar- 
taehowski  t.  OrawitXy  175. 

3.  Consideration— Heal  estate  broker — Sale  by  anotJier  person,  Owens 
T.  Wehrle,*536. 

4.  Construction  of  particular  paragraphs.  In  construing  a  paragraph 
of  an  agreement  the  court  will  consider  the  entire  contract,  and  give 
to  it  its  legitimate  and  fair  meaning;  and  in  arriving  at  the  meaning 
of  a  phrase  in  one  paragraph  of  a  contract  it  is  proper  to  consider  the 
meaning  which  was  attached  to  it  by  the  parties  in  another  part  of 
the  contract,  where  the  phrase  was  used  in  the  same  connection  and 
with  regard  to  the  same  subject-matter.    Smith  T.  Hiekraan,  46. 

5.  Contracts  of  decedents — Extras — Mere  expressions  not  a  contract. 
Howard  t.  Drexler,  69. 

6.  Covenants  for  life — Incwnbrance  —  Lien,  De  Arment  ¥•  Ken- 
nedfy  539. 

7.  Harmless  error— Interpretation  of  contract    Ferrell  ¥•  Beedy  27. 

8.  Interest — Contract  for  sale  of  land — Accompanied  by  possession  in 
vendee — D^erred  payments  qf  purchase  money.  Nettleton  T«  Caryl,  448. 

9.  Lost  letter— Parol  evidence — Questionforjury.  Ferrell  T.  Reed,  27. 

10.  Meeting  qf  mind— Charge  of  court.  The  trial  judge  was  correct 
in  stating  to  the  jury  that  they  must  not  only  aiTive  at  the  conclusion 
that  there  was  a  union  of  minds,  one  agreeing  to  furnish  men  if  the 
other  would  pay  for  them,  and  the  other  agreeing  to  accept  the  service 
with  the  understanding  that  he  should  pay  for  them,  but  that  they 
must  reach  that  conclusion  from  something  that  was  expressed  be- 
tween the  parties.    Clark  t.  Cook,  809. 

11.  Municipal  contract — Controller's  certyicate-^Act  qf  May  25, 1889 
— Practice,  C.  P.  —  Record — Controller's  indorsement  after  verdict. 
Harrlsbnrg  t.  Mlsh,  496. 

12.  Ordinance  creating  contracts — Repeal  of  cls  affecting  vested  in- 
terests.    Erie  T.  Paskett,  400. 

13.  Parol  evidence — Explanation  of— Written  contract,  when  ctdmis- 
sible.    White  t.  Black,  459. 

14.  Railroad  —  Reasonable  regulations.  A  railroad  company  may 
make  all  reasonable  rules  regulating  special  tickets,  and  a  passenger 
may  not  board  a  train  and  demand  a  passage  upon  presentation  of  a 
contract  which  upon  its  face  denies  him  the  right  to  transportation 
unless  accompanied  by  further  evidence,  and  the  conductor  was  within 
the  limits  of  his  legal  duty  in  ejecting  him  after  opportunity  and  re- 
fusal to  pay  his  fare.    Bobb  T.  Railway  Co.,  2d2> 

15.  Rescission  of  fraudulent  contract  qf  husband — Assumption  of  same 
by  wife— Questionforjury,    Fanlder  t.  Emanuel,  62. 

16.  Sheriff— Special  deputies — Contract  to  reimburse — Burden  qfproqf. 
Clark  T.  Cook,  309. 

17.  Sheriffs  duties  as  peace  officer^  not  contractuifil.    i^YtLTk  T*  Cook^ 
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CONVERSION. 

1.  ^ect  of  ^ireciioM  to  convert — Real  estate — WUL  Real  estate  di- 
rected to  be  converted,  for  parposes  of  dUtribation,  after  the  fiiUing 
in  of  a  life  estate,  will  be  treated  as  personalty,  for  that  purpose,  but 
will  remain  unchanged  as  to  all  beyond  what  that  purpose  requires. 
Morris  T.  Knight,  324. 

• 
CORPORATIONS. 

1.  Liquor  law — License  for  place  other  than  that  of  mont/acturer— 
Liquor  Hcense^Place  qf  hirthy  etc.,  qf  directors.  Brewing  Co«'8  Li- 
cense^  188. 

COSTS. 

1.  Extradition— Expenses  chargeable  to  a  county—*^  State  "  defined, 
Goldfon  T.  Aiiegheny  Co.»  76. 

2.  Justice  qf  peace — Power  to  employ  detective — Fees  qf  stieh  detec- 
tive,    MeCIain  j.  Lawrence  Co.»  273. 

COUNTY  LINE  COMMISSION. 

1.  Binding  force  qf  decision  by  court  qf  one  county.  The  approval 
of  the  report  of  county  line  commissioners  by  the  quarter  sessions  of 
one  county  is  not  such  conclusive  adjudication  of  the  questions  of  law 
and  of  fact  as  precludes  the  court  of  the  other  county  from  inquiring 
into  them  and  refusing  its  approval.    Hnntlngdon  Connty  Liney  571. 

2.  County  line — Duty  of  commissioners.  The  duty  of  tiie  commis- 
sioners appointed  under  the  Act  of  April  17, 1876,  P.  L.  42,  as  amended 
by  the  Act  of  May  23,  1895,  P.  L.  97,  is  to  designate,  survey  and  mark 
the  boundary  line  between  counties,  as  established  by  law  ;  they  have 
no  discretionary  power  to  establish  a  new  line.  Huntingdon  Connty 
Line,  571. 

CRIMINAL  LAW. 

1.  Fornication  and  bastardy — Discharge  as  insolvent — Subsequent 
attachtnent  and  imprisonment.  The  discharge  as  an  insolvent  of  a 
person  convicted  and  sentenced  under  a  charge  of  fornication  and 
bastardy  extinguishes  all  liability  to  attachment  and  imprisonment  for 
failure  to  pay  instalments  accruing  after  discharge,  but  such  discharge 
does  not  relieve  the  defendant  from  the  payment  of  the  accrued 
weekly  amounts  by  action  in  assumpsit  or  by  an  execution  issued 
upon  subsequent  earnings  or  property.    Com.  T*  Dee^  640. 

2.  Indictment  for  nuisance — Encroachment  on  alley — Dedication  and 
acceptance.    Com.  t.  Llewellyn»  214. 

3.  Jurisdiction,  Q.  8.— Voluntary  burning.  Wilful  and  malicious 
burning  as  described  in  section  188,  of  the  Act  of  March  31,  1860, 
P.  L.  382,  is  properly  cognizable  in  the  quarter  sessions.  The  appel- 
late court  will  not  reverse  on  a  doubtful  question  of  jurisdiction 
where  no  rights  of  the  prisoner  have  been  infringed  and  where  the 
case  has  already  been  fully  and  fairly  determined  by  the  court  below 
without  objection  being  raised  by  the  defendant  to  the  Jurisdiction. 
Com.  T.  McMahon,  621. 

4.  Pleading— Autrrfois  acquit.    One  test  to  ascertain  whether  a  plea 
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of  autrefois  acquit  be  a  good  bar,  is  whether  the  eyidence  necessary  to 
support  the  second  indictment  would  have  been  sufficient  to  pro- 
cure a  legal  conviction  upon  the  first  Whether  a  former  acquittal 
was  for  the  same  offense  depends  on  the  record  pleaded  and  not  on 
the  argument  or  inference  deduced  therefrom.  If  that  recoi-d  shows 
that  the  evidence  necessary  to  support  a  conviction  on  the  present  in- 
dictment would  have  been  insufficient  to  procure  a  legal  conviction  on 
the  former,  the  plea  of  autrefois  acquit  is  not  sustained.  Com*  v. 
Railway  Co.,  336. 

5.  Pleading — Indictment— Rejection  qf  aurpluactge.  Where  a  count  in 
an  indictment  does  not  charge  a  statutory  offense  yet,  but  for  words 
"  contrary  to  the  form  of  the  act  of  general  assembly  in  such  case 
made  aAid  provided/'  was  a  well  drawn  count  for  a  comraon>law  of- 
fense, those  words  properly  may  be  rejected  as  surplusage.  Com.  ?• 
Kaj,  376. 

6.  Practice,  Q.  8. — Jurisdiction,  Q.  8,— Substitution  of  copy  for  lost 
indictment — Record—Presumption  qf  regularity.    Com.  T.  Becker,  430. 

7.  Receipt  cf  deposits — Insolvent  banker — Pleading — Former  ac- 
quittal, A  former  conviction  on  an  indictment  drawn  under  the  Act 
of  May  0,  1889,  P.  L.  145,  is  not  a  bar  to  a  subsequent  prosecution  for 
having,  under  the  same  circumstances,  and  with  the  same  knowledge 
of  insolvency,  as  in  the  former  case  and  on  the  same  day,  received 
from  another  person  a  deposit  of  money.    Com.  T.  Haslett,  352. 

8.  Right  to  stand  aside  Juror,  The  right  of  the  commonwealth  to 
stand  aside  a  juror  has  ceased  to  be  an  open  question  in  Pennsylvania, 
and  this  right  rests  upon  the  same  foundation  whether  the  trial  is  for 
misdemeanor  or  a  capital  felony.    Com.  T.  Llewellyn,  214. 

9.  Right  to  stand  aside  jurors.  The  right  to  stand  aside  jurors  ex- 
ists at  the  present  time  in  misdemeanors  as  well  as  in  felonies  ;  and 
this  right  includes  the  right  to  reserve  the  acceptance  or  the  challenge 
(either  peremptory  or  for  cause)  of  the  juror  until  the  whole  panel  is 
gone  through. 

The  right  exists  independently  of  the  mode  in  which  jurors  in  the 
particular  kind  of  case  to  be  tried  are  impaneled,  and  the  mode  need 
not  necessarily  be  changed  in  order  that  the  right  may  be  exercised. 
Com.  T.  Kay,  376. 

10.  Ticket  scalpers — Constitutional  law — Act  qf  1863 — Police  power. 
Com.  T.  Keary,  583. 

DAMAGES. 

1.  Measure  of— Breach  of  contract — Fraudulent  representation. 
Where  plaintiff  purchased  from  defendant  a  certain  lease,  barroom 
fixtures  and  a  liquor  license,  the  last  of  which  defendant  did  not  own, 
the  measure  of  damages  would  be  the  difference  between  the  value  of 
what  plaintiff  was  to  receive  under  the  contract  and  the  value  of  what 
he  did  receive.    Martaehowski  t.  Orawitz,  175. 

2.  Measure  of— Cause  of  action  based  on  illegal  act.  A  party  may, 
because  he  has  been  fi-audulently  misled,  be  relieved  from  the  legal 
effects  of  a  lawful  contract,  but  in  no  case  can  he  recover  damages 
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where  he  must  found  his  claim  in  his  own  violation  of  a  criminal  stat- 
ute.   Martaehowski  t.  Orawitz,  175. 

3.  Measure  qf— Ejection  from  train^ Neglect  to  provide  exchange 
mileage  tickets.    Robb  T.  Railway  Co.,  282. 

4.  Measure  cf— Felling  timber — Life  tenant  In  an  action  against  a 
life  tenant  for  waate  in  cutting  and  selling  timber,  the  jury  were  prop- 
erly instructed,  as  to  the  measure  of  damages,  that  it  was  not  the  par- 
ticular value  of  any  property  or  timber  moved,  as  merchantable  com- 
modity, but  the  damage  done  to  the  land  or  inheritance  which  is 
owned  by  these  reversioners. 

It  was,  therefore,  proper  for  the  jury  to  consider  the  condition  in 
which  the  woodland  was  left  iu  determining  the  effect  which  the  cut- 
ting of  timber  had  upon  the  value  of  the  inheritanceT  Morris  T* 
Knight,  :.24. 

6.  Measure  of— Negligence— Joint  action  by  husband  and  xoife.  The 
redress  for  injuries  resulting  to  the  wife  under  the  Act  of  May  8. 1895, 
P.  L.  54,  which  provides  that  only  one  suit  shall  be  brought  in  the 
name  of  the  husband  and  wife  results,  under  the  proper  procedure,  in 
a  separate  verdict  and  judgment  in  favor  of  each  plaintiff  if  both  i^- 
cover.  The  appellate  court  will  not  reverse  if  the  jury,  in  assessing 
the  damages,  award  to  one  party  the  damages  which  strictly  ought  to 
go  to  the  other.  In  such  case,  the  party  injured  is  the  other  plaintiff, 
not  the  defendant,  and  if  the  party  injured  does  not  complain  of  the 
manner  in  which  the  jury  has  apportioned  tiie  damages  for  which  the 
defendant  is  liable,  the  defendant  can  have  no  meritorious  cause  of 
complaint    Helsel  T.  Traction  Co.,  420. 

6.  Measure  qf—Road  law — Widening  of  street  —  Discontinuance, 
Franklin  Street,  403. 

7.  Measure  qf — Trespass — Personal  ir^uries  —  Charge  of  court. 
Marts  T.  Traction  Co.,  00. 

8.  Measure  qf—  Waste  by  life  tenant.  The  rights  and  duties  of  a  life 
tenant  as  to  standing  timber,  and  the  measure  of  damages  attending 
an  excess  of  those  rights,  or  the  violation  of  those  duties,  are  to  be 
determined  by  the  character  of  the  estate  of  the  life  tenant.  Held^ 
that  without  regard  to  where,  or  in  whom,  the  estates  in  remainder 
and  reversion  are  vested,  the  foundation  of  the  rule  that  the  measure 
of  damages  in  action  for  waste  against  a  life  tenant  shall  be  the  injury 
to  the  estate  in  remainder  is  to  be  fotmd  in  the  natui*e  of  the  property 
and  the  fact  that  the  remainder-man  is  not  entitled  to  possession 
thereof  at  the  time  of  the  injury.    Morris  T.  Knight,  324. 

DECEDENT'S  ESTATE. 

1.  Appeals— Auditor's  findings  of  fact—  Weight  qf  evidence — Account- 
ing of  executor— Surcharge,    Crawford's  Est.,  86. 

2.  Contracts  of  decedents — Extras — Mere  expressions  not  a  contract. 
There  is  no  more  f  raitful  source  of  dispute  than  claims  for  extras,  and 
where  they  are  superadded  to  claims  upon  an  express  contract  for 
services  of  the  same  or  similar  kind  they  should  be  made  out  clearly 
and  explicitly  before  they  ara  allowed.  In  the  case  at  bar  there  was 
no  dispute  as  to  the  original  contract.    The  plaintiff  claimed  for  extra 
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compensation  for  nursing  decedent  in  addition  to  the  compensation 
for  serrices  for  general  housework,  upon  expressions  and  indications 
of  belief  by  decedent  that  plaintiff  was  not  sufficiently  paid  under  her 
contract.  These  did  not  constitute  a  new  contract.  Howard  T.  Drex- 
ler,  69. 

8.  Private  sale  qf  real  estate — Act  of  1889 — Notice,  As  the  act  of 
May  9,  1889,  P.  L.  182  is  silent  upon  the  subject  of  notice,  it  would 
seem  that  before  a  private  sale  under  that  act  is  confirmed,  notice 
should  be  given  which  would  be  equivalent  to  the  notice  required 
under  the  pre-existing  legislation  which  it  is  necessary  to  invoke  In 
order  to  sustain  the  jurisdiction  of  the  court  to  decree  the  sale. 
CBiian  t.  Wiggins,  87. 

4.  Will — ConatructUm— Application  cf  equitable  principles — Disputed 
boundary.    Carty  T.  Monnin,  102. 

6.  Wm^Legacies  as  charges  on  land — Blending  qf  realty  and  person- 
alty in  the  gift.    Snyder's  Est.,  509. 

6.  Will — Rule  governing  award  qf  issue  d.  v.  n.    Seller's  Est*,  504. 

7.  Will— Rule  in  Shelley's  case.    MeOregor  ?•  Davidsou,  230. 

DEDICATION. 

1.  Acceptance  of  street  measured  by  lines  qf  dedication.  In  a  town- 
ship the  best  evidence  of  acceptance  of  a  street  is  the  assertion  of  con- 
trol thereof  and  the  expenditure  of  public  money  by  the  supervisors. 
The  public  may  stamp  the  street  as  a  public  highway,  however,  with- 
out the  intervention  of  the  supervisoi-s,  by  the  general  use  of  it  as 
such.  When  a  street  has  been  thrown  open  for  use  by  the  owner  and 
has  long  been  used  as  a  public  highway,  the  rights  of  the  public  are 
not  confined  to  the  mere  beaten  track  upon  the  street,  but  extend  to 
the  lines  upon  which  it  was  actually  opened  upon  the  ground  of  the 
owner.    Com.  t.  Shoemaker,  194. 

2.  Adverse  user — Question  for  jury.  The  public  may  acquire  the 
right  to  a  highway  by  adverse  user  as  such  without  the  intervention 
of  municipal  authorities,  and  there  being  evidence  from  which  the  jury 
might  find  such  adverse  user,  it  was  error  to  withdraw  the  question 
from  their  consideration.    Com.  T.  Llewellyn,  214. 

8.  Dedication  of  highways — Acceptance — Rules  to  detennine  width. 
The  extent  of  the  public  right  to  a  street  or  alley  is  to  be  determined 
from  all  the  evidence  in  the  case;  it  is  not  to  be  measured  by  the  width 
of  a  beaten  track. 

Where  the  evidence  clearly  indicates  the  owner's  desire  to  surrender 
control  and  donate  a  right  of  way  to  the  exclusive  use  of  the  public, 
and  the  public  so  accept  and  use  it,  it  is  an  acceptance  of  the  right  of 
way  as  of  the  width  dedicated  and  actually  opened  for  public  traveL 

Where  the  right  to  a  public  highway  is  acquired  by  advei-se  user,  an 
important  element  in  determining  the  width  thereof  is  the  recognition 
of  the  limits  of  the  way  by  the  owners  whose  lands  front  thereon,  as 
indicated  by  monuments  and  fences  which  they  themselves  placed 
upon  the  ground  and  the  lines  which  they  fix  for  the  same  in  making 
conveyances.    Com*  Y.  Llewellyn,  214. 
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4.  Evidence— Deeds  caUing  for  houndary-^AUey^Highway,  OoBU 
T.  Llewellyn,  214. 

6.  Public  street — Acceptance  necessary  to  stuiain  indictment  for  nui- 
sance. A  mere  dedication  of  a  street  to  public  use  will  not  make  it  a 
public  street  unless  it  is  accepted  by  the  public,  and  until  there  has 
been  such  acceptance  an  indictment  will  not  lie  for  the  obstruction  of 
such  a  street;  but  such  street  may  be  accepted  by  public  user,  with- 
out the  active  intervention  of  the  municipal  authorities.  Con*  T* 
Shoemakery  194. 

6.  ^a^e  q/*  lots  by  plotted  plan  of  streets,  A  sale  of  a  large  number  of 
lots  by  conveyances  which  called  for  a  frontage  upon  a  certain  street 
amounts  to  a  dedication  as  between  the  vendor  and  his  successors  in 
title  and  all  the  vendees.  The  right  passing  to  the  purchaser  was  not 
the  mere  light  that  he  might  use  the  street,  but  that  all  might  use  it. 
Until  the  street  is  actually  accepted  by  the  public  an  owner  of  any  one 
of  the  lots  fronting  upon  any  of  the  streets  might,  by  a  proceeding  in 
equity,  have  prevented  an  obstruction  of  the  streets  by  other  owners 
of  lots  within  the  plan.    Com.  y*  Shoemaker,  194 

DEPARTMENT  OP  PUBLIC  CHARITIES,  see  Public  Officers. 
DEPOSITIONS,  see  Evidence. 

DETECTIVE. 

1.  Justice  of  peace — Power  to  employ  detective — Fees  qf  such  detec- 
tive.   McClain  t.  Lawrenee  Co.,  273. 

DEVISE  TO  A  CLASS. 

1.  Overstatement  (if  number.    McMasters  T.  Skellito,  808. 

DISCRETION  OF  COURT. 

1.  Discretion  of  trial  Judge — Orderly  trial    Com.  T«  MeMakoii,  621. 

2.  Dissolution  qf  attachment — Review  in  collateral  proceedings.  A 
court  may  dissolve  an  attachment  on  extrinsic  evidence  which  cannot 
be  put  in  the  record  in  the  exercise  of  its  power  to  grant  summary  re- 
lief from  an  abuse  of  the  process  of  the  court,  and  in  the  exercise  of 
this  power  the  court  is  vested  with  a  discretion,  which,  in  all  collateral 
proceedings,  it  must  be  presumed  to  have  exercised  rightly  and  ac- 
cording to  law.    Com.  T«  Boms,  248. 

3.  Opening  judgment — Betiexo  on  appeal.    Lersch  T.  Hay,  112. 

4.  Pleading — Amendment  of  indictment.    Com.  ?•  Haslett,  352. 

6.  Beview  qf-— Jurisdiction^  O.  C. — Discharge  qf  administratrix-'Ap' 
peal.    Perrett's  Est*,  611. 

DIVORCE. 

1.  Act  qf  lS69—NulHflcation— Marriage  to  married  person  void  de 
facto.  A  marriage  void  by  reason  of  bigamy  on  the  i>art  of  one  of  the 
parties  is  none  the  less  void  because  proceedings  were  not  brought 
under  the  act  of  1859  to  declare  the  marriage  void. 

Respondent  married  believing  her  former  husband  to  be  dead.    The 
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libellant  learning  that  he  was  still  alive  applied  for  a  decree  of  nullifi- 
cation under  the  act  of  April  14,  1859.  It  appearing  that  respondent's 
alleged  husband  had  been  married  before  his  marriage  to  her,  it  fol- 
lows that  libellant  is  not  entitled  to  the  decree  of  nullification.  Klaas 
T.  Klaas,  550. 

2.  Review  by  appellate  court.  A  proceeding  in  divorce  is  subjected 
in  the  appellate  court  to  scrutiny  from  beginning  to  end.  Particularly 
is  this  directed  to  the  testimony,  in  order  that  the  merit  or  demerit  of 
the  applicction  may  on  the  whole  be  determined.     Hall  T*  Hull,  520. 

DOWER. 

1.  Agreement  of  separation — Separate  acknowledgment  An  agreement 
of  separation  between  husband  and  wife  will  not  bar  the  wife's  rights 
of  a  dower  in  the  absence  of  a  certificate  of  an  acknowledgment  duly 
made  by  the  wife,  in  accordance  with  the  terms  of  the  Act  of  Febru- 
ary 24,  1770,  1  Sm.  L.  307,  although  it  may  be  effective  to  bar  any 
claim  upon  his  personal  estate  under  the  intestate  law.  Kaiser's  Est.^ 
155. 

EQUITY. 

1.  Appeals — Validity  qf  finding  of  fact.  The  finding  of  the  court 
below  under  the  new  equity  rules  especially  if  the  credibility  of  the 
witness  be  a  factor,  will  not  be  set  aside  on  appeal  unless  there  be 
manifest  error.    Bemmoii  t*  Bank,  566. 

ESTOPPEL. 

1.  lAqwyr  law — Eoidence  dehors  the  record.  Brewing  Co«'8  License, 
188. 

EVIDENCE. 

1.  Agency — Burden  of  proqf  to  establish.  The  burden  being  upon 
the  plaintiff  to  establish  by  evidence  the  authority  of  the  agent  to  bind 
his  principal,  and  no  evidence  whatever  which  is  recognized  by  law  as 
tending  to  establish  that  fact  being  offered,  the  submission  of  the 
question  of  agency  to  the  jury  was  clearly  erroneous.  Slease  v.  Nay- 
smith,  134. 

2.  Appeals — Auditor's  findings  of  fact — Weight  of  evidence — Dece- 
dent's estate— Accounting  of  executor — Surcharge.  Crawford's  Est.^ 
85. 

3.  Bad  reputation  cf  witness.  A  bad  reputation  for  truth  and  verac- 
ity may  not  be  established  by  proof  of  a  good  reputation  for  truth  and 
integiity  of  the  opposing  witness.    Com*  T«  Hazletty  352. 

4.  Banks  and  banking — Duty  of  maker  of  commercial  paper — Supine 
negligence— Fraud — Shifting  burden  qf  proof.    Howie  T.  Lewis,  232. 

6.  Contract — Lont  letter — Parol  evidence— Question  for  jury.  Ferrell 
T.  Beed,  27. 

6.  Contract  to  reimburse  sheriff  for  deputies.  In  an  action  by  the 
sheriff  to  recover  for  the  expenses  of  special  deputies  furnished  for 
protection  of  the  defendants^  works,  it  is  proper  to  admit  evidence  that 
the  defendants  had  in  the  same  manner  ordered  special  deputies  upon 
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former  like  occasions  and  had  paid  for  them,  as  tending  to  establisti 
that  defendants  had  actual  knowledge  that  the  furnishing  of  these 
deputies  was  not  within  the  line  of  the  sheriff's  official  duty,  and  that 
they  could  not  demand  such  service  as  a  matter  of  right.  Such  evi- 
dence is  also  admissible  as  tending  to  show  a  course  of  dealing  be- 
tween the  parties  with  regard  to  the  same  subject-matter,  and  as  tend- 
ing to  throw  light  upon  the  probabilities  or  improbabilities  of  theiv 
irreconcilable  accounts  of  the  oral  arrangement  made  between  them 
in  the  transaction  out  of  which  the  litigation  arose.  It  was  also  proper 
to  allow  plaintiff  to  ask  defendant  what  was  his  understanding  in  view 
of  what  he  had  said  and  of  the  previous  course  of  dealing.  Clark  T. 
Cook,  309. 

7.  Criminal  intent  of  insolvent  banker— ^ect  qf  partnership  m  rebut- 
tiny  intent.  The  question  being  as  to  the  criminal  intent  of  an  insol- 
vent banker,  it  was  error  to  reject  defendant's  offer  to  show  an  alleged 
partnerahip  in  the  banking  business;  that  the  other  partners  were  lia- 
ble and  that  they  had  property. 

It  would  seem,  however,  that  a  partnership  existing  years  ago  be- 
tween defendant  and  other  parties  that  had  not  been  legally  dissolved 
as  to  the  public,  although  nonexistent  as  to  the  parties  at  the  time  of 
the  deposit,  would  not  fill  the  offer  and  would  not  be  relevant.  Com* 
T.  Hailetty  352. 

8.  Criminal  liability  qf  insolvent  banker — Assignee's  account  An  as- 
signee's account  mei*ely  filed  is  not  independent  evidence,  in  a  prose- 
cution against  the  assignor  as  an  insolvent  banker  that  the  various 
items  and  amounts  therein  indicated  as  lost  or  uncollectible  were  of 
no  value  as  assets  for  payment  of  creditors.  Such  account,  however, 
may  be  used  simply  to  i*efi*esh  the  recollection  of  one  of  the  assignees 
in  testifying  as  to  differences  between  the  appraised  and  actual  value 
of  certain  items.     Com*  T.  Hazlett,  352. 

9.  Cross-examination — Appeal.  It  is  not  sufficient  to  show  that  an 
improper  question,  either  in  form  or  substance,  has  been  put  to  a  wit- 
ness. It  must  appear  that  an  answer  was  received  which  tended  to 
injure  the  case  of  the  appellant.     Com.  T.  Kay,  376. 

10.  Dedication — Deeds  calling  for  boundary — Alley — Uighway,  Deeds 
calling  for  a  certain  alley  in  question  as  a  boundary  are  not  conclusive 
of  the  fact  of  dedication  or  of  acceptance  by  the  public.  Deeds  alone 
do  not  constitute  an  alley  a  public  highway.    Com.  T.  Llewellyiif  214. 

11.  Depositions — Collateral  proceedings.  The  issue  being  whether 
defendant  falsely  witnessed  a  declaration  of  no  set-off  to  a  judgment 
note,  it  was  competent  to  admit  in  evidence  that  part  of  the  deposi- 
tion of  the  maker  of  the  note  taken  on  the  rule  to  open  judgment,  in 
which  she  denies  that  she  ever  signed  the  declaration  of  no  set-off. 

On  the  question  of  damages  it  was  proper  to  show  not  only  that  the 
paper  was  a  forgery  but  that  the  ostensible  maker  had  taken  that  de- 
fense in  the  proceedings  to  open  the  judgment.  Anderson  Y.  Sny- 
der, 424. 

12.  Divorce — Disertion — Facts  not  inferences  must  be  proved.  It  is 
not  enough  to  allege  a  wilful  and  malicious  desertion.  The  libellant 
must,  in  order  to  be  entitled  to  a  divorce,  exhibit  facts  from  which 
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the  court  may  legally  infer  the  breach  of  obligation.    iSfe  cannot  with^ 
hold  facts  and  prove  the  inference. 

Desertion  is  an  actual  abandonment  of  mutual  cohabitation  with  in- 
tent to  desert. 

A  divorce  will  not  be  decreed  where  the  evidence  establishes  a  sep- 
aration  which  is  not  wilful  and  malicious  desertion.  Hall  T.  Holly 
520. 

13.  affect  in  rebuttal  to  repel  inference  laid  by  drfendant.  Evidence 
of  previous  declarations  of  a  witness  for  a  plaintiff  confirmatory  of  his 
testimony,  is  not  admissible  in  the  presentation  of  the  plaintiff's  case 
in  chief,  but  such  evidence  may  be  admissible  in  rebuttal  to  repel  an 
inference  or  argument  for  which  the  defendant  had  laid  ground,  that 
plaintiff's  theory  of  claim  was  a  fabrication  of  recent  date.  White  T* 
Black,  459. 

14.  Evidence  to  rebut  criminal  intent.  Whenever  the  motive,  inten- 
tion or  belief  of  a  party  charged  with  a  crime  is  in  issue,  it  is  compe- 
tent for  such  party  to  testify  directly  upon  that  point, and  also  to  the 
facts  and  circumstances  accompanying  an  act,  which  reasonably  tend 
to  repel  an  unfavorable  inference  which  might  be  drawn  from  the  act 
if  unexplained,  and  it  is  error  to  reject  the  corroborative  testimony  of 
other  persons  as  to  the  same  facts  and  circumstances.  Com.  T.  Haz- 
lett,  352. 

15.  Explanatory  parol  evidence — Quality  of  proof.  When  it  is  said 
that  parol  testimony  offered  to  explain  a  written  contract  must  be 
clear,  precise  and  indubitable,  it  is  not  meant  that  there  must  be  no 
opposing  testimony,  but  that  it  must  carry  a  clear  conviction  of  its 
truth.    White  t.  Blaek,  450. 

16.  Husband  and  wife — Cod^endants — Death  qf  husband — Confes^on 
qf  judgment  by  administrator  —  Joinder  qf  issues  —  Practice^  C.  P. 
Straose  t.  Braonreatery  125. 

17.  Insolvent  banker — Assignor — Assignee'^s  appraisement.  On  the 
trial  of  an  insolvent  banker  who  had  made  an  assignment,  the  inventory 
and  appraisement  made  by  the  appraisers  at  the  instance  of  the  as- 
signees and  the  returns  of  sales  of  land  made  by  the  assignees  and  ap- 
proved by  the  court  are  admissible  in  evidence  where  the  assignment 
was  near  in  point  of  time  to  the  deposit,  as  an  aid  to  the  jui'y  in  de- 
termining the  issue  as  to  the  insolvency  of  the  defendant  on  the  date 
in  question.    Com.  T.  Hazletty  352. 

18.  Insurance— Proviaion  in  policy  touching  change  qf  interest — Im- 
perative conveyance,    Bemls  T.  Ins.  Co.,  528. 

19.  Judgment  note — Presumption  of  payment — Question  and  quality 
qf  necessary  rebutting  proof,    ffeiger's  Est.,  523. 

20.  Knowledge  of  insolvency  by  banker.  In  an  indictment  against 
an  insolvent  banker  the  commonwealth  is  bound  to  prove  defendant's 
knowledge  of  insolvency  and  in  most  cases  this  can  only  be  proved  by 
circumstantial  evidence. 

Proof  of  defendant's  assets  at  a  date  prior  to  the  time  of  receiving 
the  deposit,  followed  by  evidence  of  losses  thereafter  sustained  by 
him  in  the  banking  business  largely  in  excess  of  his  entire  capital, 
whereby  he  became  insolvent,  and  this  followed  by  evidence  that  he 
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continued  to  be  insolyent  down  to  the  date  of  receiying  the  deposit, 
would  have  a  legitimate  tendency  to  prove  his  knowledge  of  his  in- 
solvency. The  longer  the  condition  existed  the  gi-eater  the  probabil- 
ity of  knowledge.    Com.  T.  Hazlett,  352. 

21.  Liquor  law — Estoppel — Evidence  dehors  the  record.  Brewing 
Cc's  Lieense,  188. 

22.  Lost  paper — Requisite  degree  qf  dUigerice,  The  degree  of  dili- 
gence to  be  used  in  the  search  for  lost  papers  before  secondary  evi- 
dence can  be  given  of  their  contents  must  depend  largely  upon  the 
circumstances  of  the  case.  The  loss  or  destruction  of  the  document 
need  not  be  proved  beyond  the  possibility  of  mistake;  it  is  sufficient 
if  the  party  offering  parol  proof  show  such  diligence  as  is  usual  with 
good  business  men  under  the  circumstances.  Strause  T«  Brannren- 
ter,  125. 

23.  Market  value — Particular  sales.  Evidence  of  particular  sales  of 
land  in  the  vicinity  is  not  admissible  to  establish  market  value  of 
land  in  question.    Com.  t*  Hazlett^  352. 

24.  Opening  Judgment — Forged  promissory  note — Review  qf  discretion 
— Burden  qfproqf.  The  maker  of  a  judgment  note,  which  concluded 
with  these  words,  *Hhis  note  shall  be  subject  to  the  same  rules  gov- 
erning commercial  paper  as  to  equities,^'  signed  said  note  for  $200, 
leaving  blank  spaces  in  which  the  payee  could  and  did  insert  tlie 
word  forty  and  figure  4  without  any  intrinsic  evidence  of  the  note 
having  been  altered.  Held,  that  the  burden  was  upon  the  holder  to 
show  that  it  was  a  bona  fide  holder  for  value  before  maturity,  and 
that  the  appellate  court  will  not  revise  the  discretion  of  the  lower 
court  in  opening  a  judgment  entered  upon  such  by  warrant  of  attoi^ 
ney.    Howie  t.  Lewis,  232. 

25.  Parol  evidence — Explanation  qf— Written  contract^  when  admis- 
sible. Where  a  document  is  silent  on  a  particular  subject,  the  sub- 
ject may  be  proved  by  parol  evidence  of  what  took  place  at  the  time 
of  its  execution,  that  a  prior  separate  oral  agreement,  not  inconsistent 
with  the  terms  of  the  document  or  with  any  implied  agreement  grow- 
ing out  of  it,  was  not  intended  to  be  abrogated. 

In  an  action  for  rent  due  under  an  alleged  parol  lease  where  the 
defendant  introduced  as  part  of  his  defense  a  subsequent  written  lease, 
it  was  competent  for  the  plaintiff  in  rebuttal  to  introduce  evidence 
tending  to  show  that  the  defendant  did  not  go  into  possession  under 
the  lease  last  referred  to;  that  it  was  not  executed  until  after  the 
terra  had  well  progressed ;  and  that  it  was  then  signed  and  given  to 
the  defendant,  at  his  request  for  the  specific  purpose,  and  for  that 
purpose  only,  of  being  used  by  him  to  show  in  litigation  then  pend- 
ing in  court  between  him  and  a  third  person,  that  the  plaintiff  had 
admitted  him  in  his  own  right  as  tenant  of  the  i>remises.  White  ¥• 
Black,  459. 

26.  Party  dead— Administrator  as  witness.  The  administrator  of  a 
deceased  defendant,  who  as  such  is  a  party  to  the  record,  is  not  an 
incompetent  witness,  and  the  fact  that  he  acted  as  the  attorney  of  de- 
fendant does  not  make  him  incompetent  when  the  testimony  he  pro- 
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posed  to  give  did  not  consist  of  confidential  communioations  made  to 
Iiim  by  his  client    Foiingrer  T.  Sisson,  266. 

27.  Party  dead  ^-Adverse  interest — HtLsband  and  wife.  In  a  suit 
against  husband  and  wife,  makers  of  a  joint  note,  where  upon  the 
death  of  the  husband  the  husband's  administrator  confesses  judgment, 
the  wife  has  no  interest  adverse  to  any  right  of  the  deceased  party  to 
the  note  which  had  passed  to  the  administrator;  under  such  circum- 
stances the  wife  is  a  competent  witness  in  the  issue  which  remains  to 
be  determined.     Straase  v.  Braunreater,  126. 

28.  Pleading—Criminal  lavo—Autr^ois  acquit  Com*  T.  Bailwaj 
COm  336. 

29.  Pleading— Evidence  introducing  new  cause  qf  action,  Marta- 
ehowski  Y.  Orawitz,  176. 

80.  Practice,  C.  P.— Calculation  of  interest  for  Jury,  Anderson  T. 
Snyder,  424. 

31.  Practice,  C.  P,— Promissory  note—Procf  cf  execution— Abroga- 
tion cf  rule  cf  court.    Dexter  T.  Powell,  162. 

32.  Practice,  C,  P, — Use  plaintiff— Assignment  qf  mortgage,  Hiyer 
T.  Hayward,  56. 

33.  Pr&oious  confirmatory  statement —  When  not  admissible.  The  sub- 
ject of  the  admissibility  in  evidence  of  the  previous  statement  of  a 
witness  consonant  with  his  testi  mony  is  not  free  from  difficul  by.  Such 
evidence  cannot,  as  a  general  rule,  be  given  in  chief.  It  cannot  broadly 
be  said  to  be  admissible  whenever  a  witness  had  been  contradicted. 
Nor  is  it  admissible  when  it  is  not  alleged  that  the  witness  made  in- 
consistent or  contradictory  statements  and  where  no  attempt  was 
made  to  impeach  his  general  character  for  truth,  and  no  evidence, 
direct  or  circumstantial,  was  given  tending  to  show  that  his  state- 
ments were  fabrications  of  recent  date,  or  that,  by  reason  of  his  rela- 
tion to  any  of  the  parties  or  the  cause,  which  relation  did  not  exist 
when  his  prior  statements  were  made,  he  was  unconsciously  influ- 
enced. 

To  admit  evidence  that  a  witness  expressed  a  belief  that  the  accused 
had  attempted  to  influence  a  juror,  without  stating  the  grounds  of 
belief  as  confirmatory  of  his  testimony  as  to  the  conversation  between 
the  accused  and  the  juror,  is  going  farther  than  is  warranted  by  either 
principle  or  authority.    Com*  T.  Kay,  376. 

34.  Specific  contract  of  sale.  The  question  being  whether  defendant 
had  or  had  not  purchased  under  a  parol  contract  certain  chattels  at 
a  specified  price,  fixed  in  a  written  inventory  alleged  to  have  been 
accepted  as  fixing  value,  evidence  offered  by  the  defendant  for  the 
purpose  of  showing  the  condition  and  value  of  theproi>erty  was  prop- 
erly rejected.    Fabel  y.  Mayer,  139. 

35.  Value  of  assets — Criminal  intent.  The  value  of  land  having  a 
bearing  on  criminal  intent  of  defendant  indicted  as  an  insolvent  banker, 
and  the  commonwealth  having  introduced  evidence  of  sale  by  defend- 
ant's assignees  at  a  certain  price  per  acre  as  tending  to  prove  value  in 
association  with  other  and  independent  proof  of  values,  it  was  error 
to  exclude  an  offer  by  defendant  to  show  a  sale  made  by  the  vendee 
of  the  aaaignee  the  next  day  at  an  inoroased  pricey 


Digitized  by 


Google 


670  INDEX. 

EVIDENCE— coneinucd. 

If  the  assignee's  sale  was  to  be  oonsidered  by  the  Jury  in  determin- 
ing the  main  question,  the  evidence  offered  by  the  defendant  should 
have  been  received  and  considered  in  connection  with  it  Com*  T« 
Haslett,  352. 

30.  Value  qf  particular  buUding,  The  value  of  a  bank  building  being 
in  question,  an  offer  is  properly  rejected  to  show  the  valuation  put 
upon  another  bank  by  the  bank  officials,  to  be  followed  by  evidence 
that  their  own  building  was  superior  to  the  other.  Such  evidence 
was  inadmissible  as  hearsay  and  as  opening  up  collateral  inquiries  not 
allowable  where  the  question  is  as  to  the  value  of  a  particular  build- 
ing.   Com.  Y.  Hazlett,  352. 

87.  Waste  by  life  tenant.  In  an  action  against  a  life  tenant  by  re- 
mainder-men for  waste  in  cutting  timber,  evidence  is*properly  admissi- 
ble to  show  the  character  of  trees  cut  and  sold  and  that  they  were  in 
a  dying  condition.  The  fact  that  the  witness  injected  into  his  answer 
a  statement  that  he  had  given  the  decedent  advice  as  to  her  legal  rights 
did  the  defendant  no  harm.    Morris  T.  Knight,  324. 

38.  Waste  by  life  tenant— Burden  qf  proqf—Meamre  qfproqf.  While 
the  pi*esumption  is  in  favor  of  the  life  tenant  as  to  the  use  of  timber, 
this  presumption  only  prevails  until  the  contrary  appears.  This  prin- 
ciple determines  the  burden  of  proof.  The  plaintiff  in  an  action  of 
this  character  must  establish  to  the  satisfaction  of  the  jury,  by  the 
preponderance  of  the  evidence  not  only  that  the  life  tenant  has  com- 
mitted the  acts  complained  of,  but  that  such  acts  have  been  injurious 
to  tlie  inheritance. 

It  is  imposing  however  a  burden  not  warranted  by  law  when  the 
trial  judge  instructs  the  jury  that  the  plaintiffs  evidence  must  be 
**  clear  and  certain  '^  that  the  life  tenant  had  violated  her  duty.  Mor- 
ris T.  Knigllt,  824 

EXECUTION. 

1.  Attachment  act  cf  W^^— Dissolution  of  ottacAfnent— 5ui/  on  bond 
-^Prior  execution.    Com.  T.  LitritXy  278. 

2.  Bankruptcy —  Sale  of  bankrupts  property  ofter  decree  of  bsaCkr 
ruptcy,    Waliaoe  t.  Camp^  79. 

3.  Exemption—Husband  and  wife,    Friday  T«  Olasser,  94» 

4.  Sale — Guaranty  of  title — Stay  cf  earlier  writ—IUBtect  on  Junior  writ. 
The  fact  that  an  earlier  writ  was  stayed  does  not  affect  the  levy  on 
another  writ  which  was  at  the  time  in  the  sheriffs  hands  and  on  which 
the  levy  on  the  former  writ  was  noted.    Miller  T*  Westerlioffy  004. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Appeah — Auditor'' s  findings  of  fact — Weight  qf  evidence — Dece- 
dent's estate— Accounting  of  executor— Surcharge,  Crawford's  Est.^ 
85. 

2.  Jurisdiction^  O.  C— Discharge  qf  odministratrix^Appeal—BeHew 
qf  discretion.  The  Act  of  May  1,  1801,  P.  L.  080,  invests  the  orphans' 
court  with  jurisdiction  to  dismiss  an  administratrix  pendente  lite,  who 
has,  in  the  opinion  of  the  court,  brought  herself  within  the  class  of 
^ases  in  which  provision  is  made  lor  a  dl0ohar|^e,  and  the  appellate 
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EXECUTORS  AND  ADMINISTRATORS -continued. 

court  will  not  reverse  such  an  order  unless  a  clear  abuse  of  discretion 
is  manifest    Perrett's  Est.^  Oil. 

8.  Party  interested — Removal  of  administratrix.  Any  party  inter- 
ested in  an  estate  where  contest  has  been  made  and  administration 
raised,  pendente  lite,  has  standing  under  the  act  of  1861  to  invoke 
action  of  the  orphans'  court  for  the  removal  of  the  administratrix, 
pendente  lite  upon  cause  shown.    Perrett's  Est*)  Oil. 

EXEMPTION. 

1.  Execution^Hushand  and  wife.  On  a  judgment  recovered  in  an 
action  of  assumpsit  against  husband  and  wife,  where  each  owns  in 
severalty  and  in  his  or  her  individual  right  real  and  personal  property, 
they  are  each  entitled  to  have  exemption  from  execution  to  the  value 
of  $300  from  such  property  so  held  by  them  respectively.  Friday  t* 
Glasser,  94. 

EXTRADITION. 

1.  Expenses  cfiargeable  to  a  county — ** State"  d^ned.  The  word 
'*  state,''  as  used  in  section  1  of  the  Criminal  Code  of  March  31, 1800, 
P.  L.  427,  providing  for  the  allowance  of  expenses  of  extradition  whicii 
shall  be  paid  out  of  the  treasury  of  the  county  where  tlie  offense  is 
charged  to  have  been  committed,  clearly  refers  to  states  of  the  Union; 
it  does  not  include  a  foreign  county  or  province;  hence  it  follows  that 
no  extradition  expenses  can  be  collected  from  a  county  for  a  fugitive 
transported  into  said  county  from  Canada.  Goldfon  y.  Allegheny 
Co.,  76. 

PEES  AND  COMMISSIONS. 

1.  Real  estate  In-oker^Oood  faith  Qfagent^(iue8tUm  for  jury,  Bltok 
A  Co.  T.  Barr,  98. 

FEIGNED  ISSUE. 

1.  Bankruptcy  —  Sale  of  personal  property — Payment  into  court — 
TiUe  in  trustee,    Bristol  T.  Mills,  107. 

FORNICATION  AND  BASTARDY,  see  Criminal  Law. 

FRAUD. 

1.  Banks  and  banking^Duty  of  maker  of  commercial  paper^Supine 
negligence— Shifting  burden  qfproqf,    Howie  ?•  Lewis,  232. 

2.  Breach  of  contract — Fraudulent  representation — Measure  qf  dam- 
ages,   MartachowsklT.  Orawitz,175. 

8.  False  witnesses  to  declaration  of  no  set-off— Cause  qf  action.  An 
action  will  lie  against  a  witness  who  as  such  attested  a  declaration  ol 
no  set-off  without  having  seen  the  maker  thereof  sign  the  same. 
Whether  intended  as  a  fraud  or  not  such  action  is  a  fraud  in  law  and 
makes  the  witness  liable  for  the  damages  that  the  plaintiff  may  have 
sustained  in  consequence  of  it.    Anderson  t«  Snyder,  424. 

4.  Opening  Judgment— Forged  promissory  note — Review  of  discretion 
^Burden  qf  procf—Nonnegotiable  paper^Equitiea  qf  maker  and  holder 
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FRAUD— conttnued. 

^Negotiable  paper — Equities — Banks  and  hanking^Duty  qf  mdker  qf 
com m  ercial  paper — Supine  negligence — Shifting  burden  ofproqf,  Howie 
Y,  Lewis,  232. 

5.  Bescission  qf  fraudulent  contract  cf  husband — Assumption  qfsatne 
by  wife— (Question  for  jury,    Faulder  t.  Emanael,  52. 

GIFT. 

1.  Oift  inter  vivos — Presumption  of  fairness.  If  there  is  no  evidence 
which  tends  to  show  that  the  donor  was  incompetent  to  make  the  gift, 
or  which  i-aises  suspicion  of  fraud  or  undue  influence  on  the  part  of 
the  donee,  the  capacity  of  the  donor  and  the  fairness  of  the  transac- 
tion will  he  presumed,  unless  the  relation  between  the  parties  is  such 
that  the  policy  of  the  law  casts  upon  the  donee  the  burden  of  Showing 
that  the  gift  was  the  voluntary  and  intelligent  act  of  the  donor.  In 
the  absence  of  such  evidence  this  burden  does  not  rest  on  children 
who  receive  gifts  from  their  parents.    Wendt's  Est.,  644. 

GUARANTY. 

1.  Sale — Guaranty  qf  title — Execution — Stay  of  earUer  writ — JBjfect 
on  junior  writ.    Miller  y.  Wosterhoff,  604. 

HIGHWAYS. 

1.  Dangerous  road  in  process  of  reconstruction — Duties  of  traveler  and 
township,  Xotwithslanding  the  duty  of  municipal  authorities  to  bar- 
ricade a  road  rendered  unsafe  for  travel  pending  relocation  by  a  rail- 
road in  order  that  persons  may  be  pi*evented  from  unwittingly  passing 
into  a  dangerous  position,  it  is  the  duty  of  travelers  who  know  the 
condition  of  the  road  to  take  all  reasonable  precautions  to  avoid  injury. 
Snyder  y.  Penn  Twp.^  145. 

2.  Dedication— Evidence — Deeds  calling  for  boundary— Alley ,  Com. 
T.  Llewellyn,  214. 

3.  Negligence — Drainage  of  land  abutting  public  roads — Statutes — 
Act  of  18SQ— Constitutional  law.  The  Act  of  June  13,  1836,  P.  L.  651, 
which  gives  to  supervisors  power  to  remedy  obstructions  to  drains 
under  public  roads  which  pass  over  private  property  is  constitutional ; 
section  32  gives  them  power  to  open,  repair  and  maintain  all  such 
drains,  and  sections  28  and  32  provide  a  system  of  procedure  in  re- 
spect to  any  of  the  acts  authorized  and  directed  by  the  service  provi- 
sions, and  a  method  is  provided  for  the  payment  of  any  danuiges  in- 
curred. 

It  follows  that  a  township  is  responsible  in  damages  if  it  ignores  the 
*  consequences  of  negligent  acts  and  omissions  injuriously  affecting 
owners  of  property  abutting  upon  roads.    Hotehlnson  T.  Clay  Town- 
ship,  546. 

4.  Nuisance—  Obstruction  qf  highway  —  Charge  of  court — Blffect  qf 
acceptance  and  improvement.    Com.  T*  Shoemaker,  194. 

5.  Pleading — Criminal  law — Autr^ois  acquit — Obstruction  qf  high- 
way— Former  acquittal — Duty  to  reconstruct  highway — Liability  qf  suc- 
cessor to  indictment  for  neglect  —  Mailroad's  duty  qf  reconstructing 
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HIGHWAYS— continued. 

public  road— Statute  qf  limitations — Failure  to  reconstruct  highway — 
Measure  qf  sentence— Specific  performance,    Cora.  r.  Railway  Co.^  836. 

6.  Railroad — Failure  to  reconstruct  highway — Measure  qf  sentence — 
Specific  performance.    Com.  T.  Bailwaf  Co«»  336. 

7.  Railroads — Obstruction  of  highway— Former  acquittal.  Com*  T. 
Railway  Co.,  336. 

8.  Township  road — Absence  of  barrier — Negligence— Question-  for 
jury,  Wheve  there  was  established  a  narrow  road  from  ten  to  twelve 
feet  wide,  along  a  hillside,  upon  the  lower  side  of  which  thei'e  was  an 
almost  perpendicular  declivity  of  some  nine  feet  and  a  steep  slope 
from  there  on,  it  would  have  been  manifest  eiTor  to  have  withdrawn 
from  the  jury  the  question  of  negligence  of  the  township  in  failing  to 
provide  any  barrier.    Wilson  ?•  O'Hara  Twp.y  268. 

HUSBAND  AND  WIPE. 

1.  Binding  force  qf  agreement  of  separation.  An  agreement  of  sep- 
aration executed  in  due  form  in  contemplation  of  actual,  immediate 
and  continuing  separation  which  is  actually  carried  into  effect  by  both 
parties  is  as  valid  and  binding  upon  the  wife  as  upon  the  husband  and 
may  be  asserted  to  defeat  an  action  at  law  instituted  in  violation  of 
its  terms.    Kaiser's  Est.,  155. 

2.  Cod^endants — Death  qf  husband — Evidence — Confession  qf  judg- 
ment  by  administrator — Joinder  qf  issues — Practice,  C.  P,  In  a  suit 
against  husband  and  wife  upon  a  joint  promissory  note  in  which  the 
administrator  of  the  husband,  having  been  made  a  party,  confessed 
judgment  for  the  full  amount  of  the  plaintiff^s  claim,  it  was  error  to 
direct  the  jury  to  be  sworn  generally  to  try  the  issue  joined,  there 
being  no  issue  joined  between  the  plaintiff  and  the  administrator,  and 
improper  further  because  the  manifest  purpose  of  the  plaintiff  in  hav- 
ing the  jui*y  sworn  in  that  way  was  to  close  the  mouth  of  the  wife  as 
defendant  in  the  issue,  and  unnecessary,  because  upon  a  verdict  being 
rendered  against  the  defendant  in  the  issue,  the  court  could  have 
entered  the  proper  final  judgment  against  both  defendants.  Straose 
T*  Brannreaterf  125. 

3.  Execution— Exemption,    Friday  t.  Olasser,  94. 

4.  Negligence — Joint  action  by  husband  and  w\fe — Measure  of  dam- 
ages,   Helsel  T.  Traction  Co.,  420. 

6.  Rescission  qf  fraudulent  contract  of  husband — Assumption  of  same 
by  wife— Question  for  Jury,    Fanlder  T.  Emanael,  52. 

INCUMBRANCE. 

1.  Covenants  for  l\fe—Lien,    Be  Arment  T.  Kennedy,  539. 

INDICTMENT. 

1.  Criminal  law—Pleadlngr^Rejection  qf  surplusage.  Com*  T.  Kay, 
376. 

2.  Criminal  law— Practice,  Q,  8, — Jurisdiction,  Q,  8, — Substitution 
qf  copy  for  lost  indictment    Com,  Y»  Becker,  480. 

3.  Demurrer  to  plea  of  former  acquittal — H^ffect  as  admission.  Com* 
T.  Hazlett,  352. 

Vol.  xlv— 43 
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INSANITY. 

1.  Insane  pauper — Support  under  act  qf  1869 — Parties-^Department 
cf  public  charitied-— Notice,  Butler  Go*  T.  Department  of  Public 
Charities,  70. 

INSOLVENCY. 

1.  Fornication  and  bastardy — DiscJutrge  as  insolvent — Subsequent  at- 
tachment and  imprisonment.    Com.  T.  Dee,  640.       ^ 

INSOLVENT  BANKER. 

1.  Criminal  law-Seceipt  qf  deposits-^Pleading— Former  acquittal 
Com*  T«  Hasletty  362. 

INSURANCE. 

1.  Evidence— Provision  in  policy  touching  cTiange  qf  interest — Inopera- 
tice  conveyance.  Where  what  purports  to  be  an  absolute  oonveyance 
•and  reconyeyance  is  proven  conclusiyely  to  be  in  fact  no  change  or  in- 
tended change,  as  between  the  parties,  of  any  possession,  interest  or 
title,  there  is  no  violation  of  an  insurance  policy  or  a  clause  thereof 
providing  that  said  policy  shall  be  void  if  any  change,  other  than  by 
death  of  an  insured,  take  place  in  the  interest,  title  or  possession  of  the 
subject  of  insui-ance,  whether  by  legal  process  or  by  voluntary  act  of 
the  party.    Bemis  T.  Ins.  Co.,  628. 

2.  Practice^  C.  P. — Suits  by  receivers  qf  insurance  company — Copy 
of  record  of  Dauphin  county  proceedings,    Stockley  T«  MoClurgy  629. 

3.  Waiver  of  proof  of  death — Nonsuit.  A  claimant  on  a  policy  of  life 
insurance  cannot  repudiate  the  proofs  of  death  furnished  to  the  com- 
pany and  at  the  same  time  urge  that  proofs  of  death  were  waived.  To 
support  a  waiver  there  must  be  both  a  knowledge  of  the  existence  of 
a  right  and  an  intention  to  relinquish  it.  No  intention  to  waive  can 
be  implied  from  the  assertion  that  satisfactory  proofs  of  death  had 
been  furnished,  and  that  they  were  tendered  by  the  defendant  to  the 
plaintiff  in  open  court  in  response  to  a  notice  to  produce  them. 

A  nonsuit  is  properly  entered  where  it  is  apparent  that  no  proofs  of 
death  had  been  filed  with  the  claimant,  the  plaintiff  ^s  contention  being 
that  the  required  proofs  of  death  had  been  waived  by  the  company, 
and  that  it  waived  liability  not  in  the  failure  to  furnish  proofs  of  death, 
but  upon  another  clause.    Wallace  !•  Ins.  Co.,  617. 

INTEREST. 

1.  Contract  for  sale  cfland — Accompanied  by  possession  in  vendee — 
Deferred  payments  cf  purchase  money.  The  general  rule  that  interest 
is  not  demandable  of  right  until  the  debt  is  due,  except  in  pursuance 
of  the  terms  of  an  express  contract  applies  where  a  contract  of  sale  of 
land  is  made  with  future  payments  at  stipulated  times  accompanied 
with  present  possession  by  the  vendee,  there  being  no  contract  for 
payment  of  interest  while  the  instalments  were  running  to  maturity. 
Nettleton  t.  Caryl,  443. 

2.  Practice^  C.  P.—Evidence—CalcuUxtion  of  interest  for  jury.  An- 
derson T.  Snyder^  424, 
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ISSUE  D.  V.  N. 

1.  Will— Rule  governing  reward  of  issue  d,  c.  n.  It  has  been  held  re- 
.peatedly,  that  in  determining  whether  or  not  there  is  such  a  dispute 
as  should  be  submitted  to  and  passed  upon  by  a  jury,  it  is  the  duty  of 
the  court  to  consider  all  the  pertinent  evidence.  If  the  testimony  is 
such  that  after  liaving  a  fair  and  impartial  trial,  resulting  in  a  verdict 
against  the  proponents  of  the  alleged  will,  the  trial  judge,  after  a  care- 
ful review  of  all  the  testimony,  would  feel  constrained  to  set  aside  the 
verdict  as  contrary  to  the  manifest  weight  of  the  evidence,  it  can- 
not be  said  that  a  dispute,  within  the  meaning  of  the  act,  has  arisen. 
On  the  other  hand,  if  the  state  of  the  evidence  is  such  that  the  judge 
would  not  feel  constrained  to  set  aside  the  verdict,  the  dispute  should 
be  considered  substantial,  and  an  issue  should  be  directed.  This  sim- 
ple and  only  safe  test  is  supported  alike  by  reason  and  authority. 
SeUer's  Est,  504. 

JOINT  AND  SEVERAL  LIABILITY. 

1.  Street  railway  a— Joint  and  several  liability  far  repair  qf  track. 
Rohenkamp  t.  Traction  Co.,  G35. 

JUDGMENT. 

1.  Index— Idem  eonana— -Priority  qflien.  Where  there  is  no  other 
means  of  notice  but  the  record,  a  prior  judgment  creditor  will  be 
postponed  in  distribution  where  he  has  neglected  to  have  it  entered 
either  in  the  correct  name  of  the  defendant,  or  in  the  name  in  which 
he  took  and  held  title  to  the  land,  or  in  a  name  which,  though  spelled 
differently,  is  practically  identical  in  sound  with  the  sound  of  the 
correct  name  as  commonly  pronounced. 

In  the  vernacular  the  names  of  Baker  and  Becker  are  not  the  same 
in  sound,  nor  are  they  so  nearly  so  that  it  is  a  matter  of  indifference 
whether  a  judgment  against  a  person  of  either  name  is  docketed  and 
indexed  in  the  name  of  Baker  or  the  name  of  Becker.  Delaney  T« 
Beeker,  392. 

2.  Lien^Judyment  d^ectively  indexed — Notice— -Proqf  qf  equivalent 
knowledge — Judgment  index — Omieaion  of  middle  letter — Ilffect  qf  no- 
tice—Junior lieiu    Butts  T.  Cmttenden,  449. 

8.  Opening  judgment r— Discretion  qf  court — Review  qf  appeal, 
Lerseh  t.  Hay»  112. 

4.  OpeniTig  judgment — Forged  promissory  note — Review  qf  discretion 
— Burden  of  proqf^Nonnegotiable  paper — Equities  qf  maker  and 
holder — Negotiable  paper — Equities — Fraud — Banks  and  banking  — 
Duty  qf  maker  qf  commercial  paper^Supine  negligence — Sf^ing  bur- 
den  of  proof.    Howie  t.  Lewi8»  232. 

5.  Sheriff's  liability— Collateral  impeachment  qf  judgment  In  an  ac- 
tion on  a  sheriffs  bond  to  enforce  liability  for  failure  to  make  the 
money  on  a  writ  of  fieri  facias,  the  court  will  not  inquire  collaterally 
into  a  judgment  directing  the  sheriff  to  withdraw  from  an  attachment 
under  the  act  of  1869.  The  plaintiff  rested  his  case  on  the  record 
which  disclosed  an  order  dismissing  the  attachment  and  refusing  an 
issue  of  interpleader  and  directing  the  sheriff  to  withdraw  from  the 
custody  of  said  goods  and  chattels.    Held,  that  no  mere  irregularity 
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JUDGMENT— coneinucd. 

in  tbe  record  can  be  inquired  into  in  a  collateral  proceeding  and  that 
the  record  must  show  that  the  judgment  was  void  on  its  face  or  it 
must  be  accepted  as  conclusive  upon  the  parties.  Com.  j.  Bnrns, 
248. 

JUDGMENT  INDEX. 

1.  Omission  of  middle  letter — Hlffect  of  notice — Junior  lien.  Where  a 
debtor  is  indifferently  known  as  William  and  William  J.,  obligations 
being  given  by  the  debtor  both  with  and  without  the  middle  letter 
**  J.,^^  and  when  the  conduct  of  a  moi*tgagee  indicates  that  he  was  not 
misled  by  a  prior  judgment  given  and  recorded  without  such  middle 
letter,  such  judgment  will  not  be  denied  participation  in  proceeds  of 
sheriff's  sale  of  laud  standing  in  the  name  of  William  J.  Butts  T« 
Cruttenden,  449. 

JUDGMENT  NOTE. 

1  PreBwnpiinn  of  payment— QaestUm  and  quality  qf  necessary  rebut- 
ting proqf.    Geiger's  Est.,  523. 

JURISDICTION,  C.  P. 

1.  Jurisdiction,  Q.  8,—Imane  poor.  Butler  Co.  T.  Department  of 
Public  Charities,  70. 

2.  Natural  yas  pipes — Jurisdiction  and  discretion  qf  court — Act  of 
1885.    Kiskiminetas  Township  t.  Gas  Co.,  67. 

JURISDICTION,  O.  C. 

1.  Di8char(j€  of  administratrix— Appeal — Review  of  discretion.  Per- 
rett's  Est.,  611. 

2.  Essentials— Sale  of  real  estate.  The  facts  set  out  in  the  petition 
determine  jurisdictioD,  and  when  the  petition  for  leave  to  sell  real  es- 
tate for  payment  of  debts  fails  to  disclose  the  jurisdictional  facts  des- 
ignated in  sections  31  and  33  of  the  act  of  1832,  that  is,  to  show  that 
the  personal  estate  is  insufficient  to  disclose  an  appraisement  of  i>er- 
sonal  estate  together  with  a  full  and  correct  statement  of  all  dece- 
dent^s  real  estate  and  true  account  of  all  debts  which  have  come  to 
the  knowledge  of  the  executor  or  administrator,  such  petition  fails  to 
establish  jurisdiction.    O'Brian  T.  Wiggins,  37. 

3.  Legacies  charged  on  land.  The  orphans^  court  under  Act  of  Feb- 
ruary 24, 1834,  P.  L.  70,  has  exclusive  equitable  jurisdiction  in  the  case 
of  legacies  charged  on  land.    Wingett  T.  BeU,  558. 

JURISDICTION,  Q.  S. 

1.  Criminal  law— Practice,  Q.  S. — Substitution  cf  copy  for  lost  indict- 
ment. A  court  having  jurisdiction  of  tlie  cause  has  power  to  supply 
the  place  of  a  lost,  mislaid,  destroyed  or  stolen  indictment  by  a  prop- 
erly proved  copy.    Com.  y.  Becker,  430. 

2.  Jurisdiction,  C.  P. — Insane  poor.  Proceedings  under  the  Act  of 
April  20,  1869,  P.  L.  78,  can  be  instituted  either  in  the  common  pleas 
or  quarter  sessions,  and  where  t^  petition  is  filed  in  the  common  pleas 
that  court  may  certify  all  proceedings  to  the  quarter  sessions. 
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JURISDICTION,  Q.  S.-^ontinued. 

The  court  of  quarter  sessions  has  adequate  power  under  the  act  of 
1869  to  make  a  disposition  of  a  case  to  secure  the  welfare  of  an  insane 
pauper,  and  to  order  the  expense  to  be  borne  by  those  legally  bound 
for  his  maintenance.  Butler  Co*  T.  Department  of  Publie  Chari- 
ties, 70. 

3:  Voluntary  burning— Criminal  law — Discretion  of  trial  judge— Or- 
derly trial.    Com.  y.  MeMahODy  621. 

JURISDICTION,  SUPERIOR  CT. 

1.  Certioran  on  appeal.  No  appeal,  using  that  term  in  the  sense 
applied  to  it  prior  to  the  Act  of  May  9,  1889,  P.  L.  158,  lies  from  the 
order  of  the  ooui-t  of  quarter  sessions  approving  or  refusing  to  approve 
the  report,  and  no  mode  has  been  provided  by  law  for  bringing  on  the 
record  the  evidence  received  and  considered  by  the  court  upon  the 
hearing  of  exceptions  to  the  report.  The  jurisdiction  of  the  Superior 
Court  is  simply  that  which  the  Supreme  Court  had  on  certiorari,  and 
is  restricted  to  a  review  of  the  record  proper.  It  follows  that  the  de- 
termination by  the  quarter  sessions  of  disputed  questions  of  fact 
raised  by  the  exceptions  and  depending  on  evidence  outside  the  record 
is  not  the  proper  subject  of  an  assignment  of  error.  Hnntiiigdoii 
Coanty  Line,  571. 

JUROR. 

1.  Criminal  lato— Right  to  stand  (uide  Juror.  Com*  T«  Kajy  376  ; 
Com.  T*  Llewellyn,  214. 

JUSTICE  OF  PEACE. 

1.  Power  to  employ  detective—Fees  cf  such  detective.  A  justice  of 
the  peace  may  issue  a  warrant  of  arrest  and  a  commitment  to  a  li- 
censed detective,  and  the  latter  having  undertaken  to  execute  .the 
warrant  is  entitled  to  the  same  fees  as  a  constable.  Fees  in  such  case 
for  serving  subpoenas  should  be  taxed  according  to  the  fee  bill  of 
1899.    McClaiu  t.  Lawrence  Co.,  273. 

LABOR  ORGANIZATION. 

1.  Constitutional  law — Discharge  cf  employees— Statute.  Com*  T« 
Clark,  435. 

LANDLORD  AND  TENANT. 

1.  Oil  and  gas  lease — Liability  qf  assignee — Failure  of  gas — Reassign- 
ment   Coulter  T.  Gas  Co.,  553. 

2.  OU  and  gas  lease — Ownership  of  lessee's  c?iattel — Conversion  thereof 
by  lessee — Conversion  of  personalty — Statute  qf  limitations.  Sattler  y« 
Opperman,  32. 

LEGACIES. 

1.  Legacies  charged  on  lands— Alienee  in  possession,  liable.  A  de- 
visee of  land  charged  with  exclusive  right  of  residence  in  the  mansion 
house,  vested  in  the  widow,  together  with  a  charge  for  her  comfort- 
able support  and  maintenance,  accepting  the  devise,  becomes  person- 
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LEGACIES — corUinvied. 

ally  liable  for  the  charge.  And  the  alienee  of  the  devisee,  who  takes 
the  land  cum  onere  becomes  personally  liable  for  the  arrears  accruing 
during  the  continuance  of  his  estate,  the  charge  following  the  land. 

As  between  the  original  devisee  out  of  possession  and  the  alienee  in 
possession,  equity  would  hold  the  latter  to  the  performance  of  the 
obligation,  since  the  means  to  perform  and  the  fund  specially  charged 
are  in  his  exclusive  control.    Wingett  T.  Belly  55a 

2.  WUl — Legacies  as  charges  on  land — Blending  qf  realty  and  person" 
ally  in  the  gift    Snyder's  Est.,  500. 

LIEN. 

1.  Coioenants  for  life — Incuwhrance.  An  incumbrance  is  any  right 
or  interest  in  land  which  may  subsist  in  third  persons  to  the  diminu- 
tion of  the  value  of  the  land,  but  consistent  with  the  passing  of  the 
fee  by  the  conveyance.  It  is  not  necessarily  a  lien  determinate  in 
amount. 

The  curative  Act  of  May  16, 1801,  P.  L.  60,  providing  that  certain 
improvements  made  under  unconstitutional  acts  shall  be  valid,  and 
that  the  city  should  be  authorized  to  ascertain,  levy,  assess  and  col- 
lect damages  for  the  same,  creates  an  incumbrance  within  the  mean- 
ing of  a  stipulation  in  an  agreement  to  convey  land  **free  and 
discharged  from  all  liens  and  incumbrances."  De  Armeat  t«  Ken- 
nedy, 530. 

2.  Discharge  cf — Decedents  real  estate  —  Sale  by  order  of  court, 
O'BHan  t.  Wiggins,  37. 

8.  Judgment  dffectinely  indexed — Notice.  If  a  subsequent  incum- 
brancer have  actual  notice  of  a  judgment  defectively  indexed  before 
his  rights  attach,  it  is  equivalent  to  the  constructive  notice  required 
to  be  given  by  the  judgment  docket    Battfl  i.  Crnttenden,  440. 

4.  Priority  cf— Judgment — Index — Idem  sonans,  Delaney  v.  Beck- 
er, 802. 

LIFE  ESTATE. 

1.  Will — Devise  to  son  for  Itfe^Altemative  limitations  to  sons  <md 
daughters  qf  life  tenant    McMasters  t.  Shellito,  803. 

LIFE  TENANT. 

1.  Felling  timber— Measure  qf  damages,    Morris  T.  Knight,  824. 

LIQUOR  LAW. 

1.  Corporation — License  for  place  other  than  tJiat  qf  mantifacturer, 
A  corporation  authorized  by  the  laws  of  Pennsylvania  to  engage  in 
the  brewing  business  may  be  granted  a  license  to  sell  its  product  as  a 
wholesale  dealer  at  a  location  not  the  place  of  manufacture  ;  and  this 
despite  the  fact  that  it  may  have  a  similar  license  in  another  county. 
Brewing  Co.'s  License,  188. 

2.  Estoppel — Evidence  defiors  tJie  record.  In  an  application  for 
liquor  license  allegations  of  fact  being  dependent  on  evidence  outside 
the  record,  and  the  evidence  given  on  the  hearing  of  such  cases  not 
being  brought  up  for  review,  it  will  be  assumed  by  the  appellate 
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LIQUOR  LAW— con«nw€d. 

court  that  the  court  below  determined  the  qnestion  of  fact  correctly 
where  the  record  shows  that  the  order  granting  or  refusing  a  license 
was  made  after  hearing  at  a  time  fixed  by  rule  or  standing  order,  the 
presumption  is  that  the  order  was  made  in  the  exercise  of  a  sound 
judicial  discretion  and  not  arbitrarily,  and  this  presumption  cannot 
be  rebutted  on  appeal  by  an  argument  from  evidence,  not  on  the 
record,  that  the  court  ought  to  have  reached  a  different  conclusion. 
Brewing  Co«'s  License,  188. 

3.  Liquor  license  —  Corporation  —  Place  qf  birthy  etc.,  of  directors. 
Where  the  applicant  for  a  wholesale  license  is  a  corporation  the  act 
does  not  make  it  an  essential  prerequisite  that  the  petition  set  forth 
the  place  of  birth  of  the  directors  or  stockholders,  and,  if  naturalized 
citizens,  the  time  and  place  of  naturalization.  Brewing  Co«'8  Li- 
oense,  188. 

4.  Practice,  Q.  8,—Affidaioit  to  petition— Where  to  be  made.  Brew- 
ing Go.'8  License,  188. 

MASTER  AND  SERVANT. 

1.  Constitutional  law — Discharge  qf  employees — Labor  organization — 
Statute.    Com.  t.  Clark,  435. 

2.  Question  for  Jury— Negligence.  Conley  y.  Lincoln  Foundry  Co., 
626. 

3.  Risks  qf  employment — Negligence.  If  an  employee  having  op- 
portunity of  becoming  acquainted  with  the  risks  of  his  situation, 
accepts  them,  he  cannot  complain  if  subsequently  injured  by  such 
exposure.  By  contracting  for  the  performance  of  hazardous  duties,  he 
assumes  such  risks  as  are  incident  to  their  discharge  from  causes  open 
and  obvious,  the  dangerous  character  of  which  causes  he  has  had  op- 
portunity to  ascertain.    Auburn  t.  Tube  Works  Co.,  568. 

MERCANTILE  TAX,  see  Taxation. 

MORTGAGE. 

1.  Practice^  C.  P. — 8ci.  fa.  sur  mortgage — Widow  and  heirs  aspar^ 
ties — Evidence — Use  plaintiff— Assignment  <if  mortgage.  Hlyer  T» 
Hayward,  56. 

MUNICIPAL  LAW. 

1.  Municipal  contract  —  Controller'' s  certificate — Statutes — Act  qf 
May  25, 1889.  A  municipal  contract  provided  for  payment  to  the  con- 
tractor of  a  certain  sum  for  grading  a  street,  such  payment  to  be  made 
in  cash  from  time  to  time  in  such  sums  as  shall  be  estimated  for  by 
the  commissioner  of  highways,  upon  his  warrant  duly  countersigned 
by  the  city  controller  out  of  assessments  paid  into  the  city  treasury  and 
from  no  other  fund.  Held,  That  section  5  of  article  9,  Act  of  May  23, 
1889,  P.  L.  2T7,  applies  to  such  a  contract,  and  that  on  the  trial  of  a 
sci.  fa.  sur  municipal  lien  against  a  property  owner  there  could  be  no 
recovery  on  the  assessment  in  the  absence  of  the  controller's  certifi- 
cate.   Harrisburg  t.  Mish,  496. 

2.  Negligence — Township  road  occupied  by  railroad— Liability  qf 
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MUNICIPAL  LAW— continued. 

municipal  authorities.  When  a  township  road  has  been  taken  and 
occupied  by  a  railroad  company  for  its  own  purposes  under  legal 
authority,  pending  the  i-elocation  of  the  road  by  the  railroad,  the  town- 
ship authorities  are  not  required  to  keep  the  road  in  a  safe  condition 
for  ti*ave] ;  if  the  road  becomes  unsafe  and  the  municipal  authorities 
desire  to  repudiate  its  use  as  a  public  highway,  it  becomes  their  duty 
to  eract  such  barriers  as  will  give  notice  of  that  fact.  If  the  road  were 
left  open  in  a  dangerous  condition  and  a  stranger  or  traveler,  ignorant 
of  the  danger,  because  of  that  neglect,  is  led  into  a  trap  and  suffers  an 
injury,  the  tovmship  will  be  liable.    Snyder  t«  Penn  Twp«>  145. 

3.  Ordinance  creating  contracts — Repeal  of  as  affecting  vested  inter- 
ests. The  authorized  body  of  a  municipal  corporation,  acting  within 
the  scope  of  its  powers,  may  bind  it  by  an  ordinance  which,  in  favor 
of  private  persons  interested  therein,  may,  if  so  intended,  operate  as 
a  contract,  and  a  repeal  of  a  valid  ordinance  of  this  nature,  and  in- 
tended to  operate  as  a  contract,  cannot  operate  retrospectively  to  im- 
pair private  lights  vested  under  it.    Erie  T«  Paskett»  400. 

MUNICIPAL  LIEN. 

1.  Front-foot  rule— Constitutional  law—Statutes.  The  Act  of  May  23, 
1889,  P.  L.  277,  which  provides  for  the  cost  of  paving  streets  in  cities 
of  the  third  class,  under  the  front-foot  rule  is  not  unconstitutional  in 
that  it  contains  no  provision  for  judicially  determining  the  special 
benefits  or  for  notice  to  property  owners  of  time  and  place  when  they 
can  be  heard  as  to  the  amount  of  special  benefits  before  the  assess- 
ment is  made. 

Prior  to  the  decision  in  Norwood  v.  Baker,  172  U.  S.  209,  this  could 
not  be  regarded  as  an  open  question  in  Pennsylvania  and  a  careful 
study  of  that  case  and  of  the  authorities  therein  cited  by  Mr.  Justice 
Hablan,  in  support  of  the  judgment  ( many  of  which  distinctly  recog- 
nize the  power  of  the  legislature  to  adopt  this  mode  of  assessment 
under  special  circumstances,  as,  for  example,  when  it  is  applied  to 
the  original  paving  of  a  strictly  uniform  width  in  the  built  up  portions 
of  a  city  or  large  town)  fails  to  disclose  that  it  established  a  general 
rule  which  controls  that  adopted  by  the  Pennsylvania  Supreme  Court. 
Harrisbarg  t.  McPherrany  473. 

2.  Grading  sidewalks.  There  is  no  legislative  authority  authorizing 
municipal  authorities  to  impose  upon  property  owners  the  burden  of 
grading  sidewalks  to  meet  substantial  changes  in  the  grade  of  the  cart- 
way, and  it  has  been  decided  that  an  assessment  against  abutting  prop- 
erty for  the  grading  of  the  footway  cannot  be  sustained.  Steelton 
Borough  V.  Booser,  162  Pa.  630.    Phila.  T.  Weaver,  293. 

3.  Chrading  streets — Rural  districts — Remedy  in  act  of  1891.  In  grad- 
ing streets  through  rural  districts  the  municipalities  have,  in  the  Act 
of  May  16, 1891,  P.  L.  75,  an  instrument  ready  fitted  to  their  hands  for 
the  collection  of  the  cost  of  the  work  from  property  benefited,  and  it 
is  not  necessary  that  they  should  seek  remedies  not  authorized  by  law, 
or  recover  upon  principles  of  doubtful  application  to  the  snbjeot- 
matter.    Phila.  t.  Weaver,  293. 
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MUNICIPAL  LIEN— continued. 

4.  Notice — Tenants  in  common — Question  for  jury — Service,  Wash- 
ington BoroDirli  T.  Smith)  600. 

5.  Police  power — Construction  of  sidewalks,  ABsessmentB  for  the 
construotion  of  sidewalks  are  distinctly  referable  to  the  power  of  po- 
lice, and  are  not  dependent  upon  the  taxing  power,  hence  it  is  not 
material  to  the  right  of  lien  whether  property  is  rural  or  urban. 
Phlla.  T.  Wearer,  293. 

6.  Statute^^Act  qf  1897  is  constitutional  The  Act  of  March  31, 
1807,  P.  L.  13,  **  providing  for  the  creation  of  municipal  liens  and  the 
proceedings  for  the  collection  thereof  *'  is  constitutional. 

The  title  gives  to  all  persons  interested  ample  notice  of  the  subject 
of  the  act;  all  persons  are  presumed  to  have  known  that  tbo  legisla- 
ture had  power  to  authorize  the  filing  of  liens  for  work  that  had  al- 
ready been  done  as  well  as  for  work  that  was  to  be  done  in  the  future. 
Nor  does  it  contravene  section  6  of  article  3  of  the  constitution.  New 
Brighton  Borough  t.  Biddell,  207. 

7.  Street  paving — Front-foot  rule.  Where  upon  petition  of  property 
owners  an  ordinance  of  the  city  of  Scranton  provides  for  the  paving  of 
a  certain  street  with  improved  paving,  the  cost  thereof  to  be  borne  by 
the  abutting  property  owners  according  to  the  fi*ont-foot  rule,  the 
peculiar  conditions  attending  the  work  to  be  done  in  the  case  of  a  par- 
ticular property  may  be  regarded  in  fixing  the  amount  of  the  assess- 
ment as  to  that  property.    Scranton  ?•  Koehler,  1. 

NATURAL  GAS,  see  Oil  and  Gas. 

NBGLIGENCE. 

1.  Contributory  negligence^ Sailvoays — "Stop,  look  and  listen,^* 
Brown  t.  Traction  Co.,  594. 

2.  Contributory  negligence  cf  traveler^Township  road,  A  person, 
raised  on  a  farm  and  used  to  horses  who  saw  and  who  must  be  pre- 
sumed to  have  understood  a  peril  necessarily  to  be  encountered  in 
driving  with  a  timid  horse  on  a  narrow  and  obstructed  road  adjoining 
a  railroad,  who  knew  the  road  was  in  process  of  reconstruction  and 
t^at  as  a  consequence  it  was  in  a  condition  that  required  the  exercise 
of  greater  care  upon  the  part  of  those  who  attempted  to  pass  over  it, 
who  seeing  and  understanding  her  peril  voluntarily  encountered  a 
known  danger  is  guilty  of  contributory  negligence  and  may  not  charge 
the  consequence  of  her  rashness  upon  the  township.  Snyder  T.  Penn 
Twp.,  145. 

8.  Drainage  qf  land  abutting  public  roads— Statutes— Act  of  1S2Q— 
Constitutional  law,    Hntchinson  r.  Clay  Township,  546. 

4.  Highways— Township  road— Absence  of  barrier— Question  for  jury 
—Knowledge  qf  drfective  road— Contributory  negligence,  Wilson  ?• 
O'Hara  Twp.,  258. 

5.  Joint  action  by  husband  and  wife — Measure  of  damages,  Helsel 
T«  Traction  Co.,  420. 

fk  Master  and  servant^Bisksqf  employment.  Anbnm  T.  Tube  Works 
Co.,  568. 
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NEGLIGENCE— continued. 

7.  Question  for  jury— Matter  and  servant.  Conlej  T«  Llseobi 
Fonndrj  Ccy  626. 

8.  Street  railways — Evidence  of  negligence — Question  for  jury — Speed 
qfcar,    Gress  t.  Railway  Co.^  87. 

9.  Supine  negligence — Banks  and  banking — Duty  of  maker  qf  com- 
mercial paper — Fraud — Shifting  burden  of  proof,    Howie  T.  LewiSy  232. 

10.  Township  road  occupied  by  railroad — Liability  of  municipal  aur 
thorities — Dangerous  road  in  process  cf  reconstruction — Duties  cf  trav- 
eler and  township  —  Contributory  negligence  qf  traveler,  Snyder  T* 
Penn  Twp.,  1^- 

NEGOTIABLE  PAPER. 

1.  Equities— Fraud— Opening  judgment.  The  addition  to  a  jadg- 
ment  note  of  tlie  words  **  this  note  shall  be  subject  to  the  same  rules 
governing  commercial  paper  as  to  equities  ^'  while  it  does  not  make 
the  note  negotiable  paper,  invests  it  with  that  one  attribute  of  com- 
mercial paper.  It  is  a  waiver  by  the  defendant  of  the  right  to  inquire 
into  the  adequacy  of  the  consideration,  or  the  fairness  of  the  original 
transaction,  and  invests  a  purchaser  for  value  with  a  counter  equity 
superior  to  that  residing  in  the  maker  of  the  note. 

Fraud  being  established  on  petition  to  open  a  judgment  confessed, 
the  burden  of  proof  is  shifted  on  the  holder,  and  the  appellate  court 
will  not  interfere  with  the  exercise  of  the  discretion  of  the  common 
pleas  in  opening  the  judgment.    Howie  T.  Lewis^  232. 

NONSUIT. 

1.  Appeal — Compulsory  nonsuit — Inference  in  plaintijBTs  motion  for, 
A  motion  for  a  compulsory  nonsuit  necessarily  implies  an  admission 
of  every  fact  which  might  have  been  fairly  found  by  the  jury  from  the 
plaintifiTs  evidence.    Blaek  &  Co.  T.  Barr,  98. 

2.  Insurance— Waiver  qfproqf  qf  death,    Wallace  T.  Iil8«  Co.^  617. 

NOTICE. 

1.  Ben^dal  association— Beneiflcial  member— Failure  to  pay  death 
assessments—Forfeiture,    Reynolds  y«  Fidelis  Lodge^  515. 

2.  Insane  pauper — Support  under  act  qf  1869 — Parties — Department  qf 
public  charities,    Bntler  Co.  t.  Department  of  Public  Cliaritiesy  70. 

3.  Municipal  lien — Tenants  in  common — Question  for  jury — Service. 
Where  an  ordinance  requires  notice  to  pave  sidewalk  to  be  given  to 
the  ownei*s,  a  service  on  one  of  two  tenants  in  common  is  not,  in  law, 
a  notice  to  the  cotenant;  if,  however,  the  tenant  served  is  the  agent 
of  the  cotenant,  such  notice  will  be  sufficient  and  the  question  of  such 
agency  is  properly  for  the  jury.  Washington  Borongh  T.  Smith, 
590. 

4.  Proof  qf  equivalent  knowledge.  Proof  that  brings  home  knowl- 
edge of  a  fact  to  a  person,  if  he  will  but  use  his  senses  and  reason- 
ing faculties,  is  in  a  great  variety  of  cases  held  to  be  sufficient  to  affect 
him  with  notice.    Butts  T«  Cruttenden,  449. 
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NUISANCE. 

1.  Indictment  far  nuisance — Encroachment  on  aUey — Dedication  arid 
acceptance.  If  an  alley  was  one  laid  out  by  a  grantor  in  a  plan  of  Bab- 
division  of  his  property  and  he  has  sold  lots  in  accordance  with  the 
plan  that  amounts  to  a  dedication  to  public  use,  there  must  be  evidence 
of  acceptance  by  the  public  before  an  indictment  for  nuisance  caused 
by  encroachment  on  the  alley  can  be  sustained.  Com.  t«  Llewellyn, 
214. 

2.  Obstruction  of  Idghway —Charge  cf  court— Ijfect  qf  acceptance  and 
improvement.  The  public  having  elected  by  user  to  accept  a  dedicated 
street  such  acceptance  must  go  to  the  extent  of  the  dedication  and 
opening  up  of  the  street  by  its  owner  to  public  use.  While  the  public 
is  not  bound  to  improve  the  whole  surface,  neither  does  the  mainte- 
nance of  a  certain  portion  by  the  supervisor  work  a  surrender  of  any  of 
the  dedicated  width.  Anything  which  closes  or  obstructs  a  road  that 
has  once  been  opened  is  a  nuisance  and  may  be  abated.  It  was  error  to 
charge  the  jury  to  the  effect  that  only  such  part  of  the  street  as  the 
supervisors  had  actually  done  work  upon  became  a  public  highway. 
Com.  J.  Shoemaker,  194. 

OIL  AND  GAS. 

1.  Natural  gas  pipes — Jurisdiction  and  discretion  of  court — Act  of 
1885.  The  court  has  jurisdiction  under  the  Act  of  May  29,  1886,  P.  L. 
29,  where  proceedings  are  had  upon  petition  when  any  dispute  arises 
as  to  natural  gas  pipes  already  laid  in  a  township  which  the  company 
has  neglected  or  refused  to  bury  below  the  surface  of  the  road.  To 
compel  the  company  to  comply  with  its  oft-broken  promises  to  put 
the  pipes  under  ground  Is  a  reasonable  and  proper  exercise  of  the  dis- 
cretion of  the  common  pleas  which  will  not  be  interfered  with  by  the 
appellate  courts.    Kiskiminetas  Township  v.  Gas  Co.,  67. 

2.  Oil  and  gas  lease — Actions  for  royalty— Privity  qf  estate,  A  land- 
lord may  sue  any  person  or  firm,  who  may  be  liable  under  the  law,  for 
the  entire  rental.  He  is  not  bound  to  sever  his  action,  nor  to  bring  it 
in  such  a  form  as  to  further  the  convenience  of  one  who  had  attempted 
to  make  a  profit  for  himself  out  of  the  estate  by  creating  a  new  estate 
upon  essentially  different  conditions.    McClaren  v.  Oil  A  Gas  Co.,  167. 

8.  Oil  and  gas  lease — Conversion  qf  personalty— Statute  qf  limitations, 
Sattler  t.  Opperman,  32. 

4.  Oil  and  gas  lease— Election  qf  lessor  to  take  well  and  rig^  etc. 
Wliere  an  oil  and  gas  lease  provides  for  the  abandonment  of  a  non- 
productive well,  and  that  in  such  event  the  lessor  may  have  the  gas 
**  by  paying  the  ordinary  price  for  casing  and  rig,'^  upon  the  abandon- 
ment of  a  well  which  had  been  productive  or  paying,  but  which  had 
become  nonproductive,  the  lessor  may,  if  he  so  elect,  take  the  well  by 
paying  for  the  casing  and  lig;  to  deny  his  right  would  be  to  play  upon 
the  meaning  of  words.    Smith  ?•  Hickman,  46. 

6.  Oil  and  gas  lease — Failure  qf  gas — Reassignment,  Where  an  oil 
and  gas  lease  provides  for  the  payment  of  a  stipulated  sum  per  year 
for  each  well  from  which  gas  is  used  off  the  premises  and  thei-e  is  no 
apportionment  provided  for  in  case  of  failure  of  gas,  when  a  uew  year 
is  entered  upon,  an  obligation  to  pay  for  all  that  year  arises  subject  to 
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OIL  AND  GAS— continued. 

aDy  stipulated  right  to  annul  by  reamigninent    Coalter  t«  Aas  Co.f 
658. 

6.  Oil  and  g<u  lecLse — Liability  qfa8$ignee.  An  assignee  of  an  oil  or 
gas  lease  is  liable  for  payment  of  all  rents  or  royalties,  which  accrue 
when  he  holds  the  assignment.    Coulter  T«  Gas  Co*>  553. 

7.  OU  and  gaM  lease — Liability  cf  assignees.  The  liability  of  an  as- 
signee of  an  oil  and  gas  lease  for  the  rents  and  royalties  which  accrue 
to  the  lessor,  is  founded  in  privity  of  estate,  ^e  takes  the  lease  with 
notice  of  its  covenants  and  is  liable  for  all  breaches  thereof  which 
occur  while  he  holds  title  but  is  not  liable  for  such  as  happen  after  he 
ceases  to  be  privy  to  the  estate  of  the  lessee.  Bach  successive  assignee 
is  liable  for  covenants  maturing  while  the  title  is  held  by  him.  Mc- 
Claren  t.  Oil  &  Gas  Co.,  167. 

8.  Oil  and  gait  lease — Ownership  qf  lessee's  chattel — Conversion  thereof 
by  lessee.  A  landlord  who  recovers  the  right  to  possession,  by  an  action 
of  ejectment  under  an  oil  and  gas  lease,  does  not  become  the  owner  of 
the  lessee^s  tools  and  personal  property  left  by  htm  on  the  premises, 
and  an  action  will  lie  against  the  lessor  for  conversion  of  the  chattels 
after  refusal  upon  demand  to  deliver  the  same.  Sattler  t«  Opper- 
man,  32. 

9.  OU  and  gas  lease— Words  and  phrases— Found  in  paying  quanti- 
ties, A  contract  in  an  oil  and  gas  lease  containing  the  phrase  *^  and 
as  much  longer  as  oil  or  gas  is  found  in  paying  quantities,''  means  and 
as  much  longer  as,  under  the  operations  of  the  lease,  oil  or  gas  con- 
tinues to  be  produced  in  paying  quantities.  So  long  as  the  wells 
drilled  by  the  lessee  continue  to  supply  oil  or  gas  in  paying  quantities 
the  lease  remains  in  force.    Smith  T«  Hlekman,  46. 

lOl  Oil  and  gas  wells — Becovery  for  plugging  abandoned  toell — Privity 
of  estate— Right  qf  action.  The  right  to  plug  an  abandoned  well  at  the 
expense  of  the  delinquent  operator  is  made  appurtenant  to  an  estate 
in  lauds  under  the  Act  of  June  10,  1881,  P.  L.  110.  One  cannot  assert 
the  right  before  he  has  acquired  nor  after  he  has  parted  with  such  an 
estate.    The  right  accrues  as  soon  as  the  delinquency  is  complete. 

It  follows  therefore  that  when  one  acquires  title  under  a  lease  he 
becomes  entitled  through  privity  of  estate  and  for  protection  of  his 
property  to  plug  a  well  abandoned  prior  to  his  leasing  the  adjoining 
property  and  to  recover  the  cost  from  the  delinquent  operator  under 
the  provisions  of  said  act  of  1881.    Steelsmith  t.  Aiken,  226. 

OLEOMARGARINE. 

1.  Constitntionallaw—8tai;utes—Actqfl^Q.  TheActof  May5,1899, 
P.  L.  241,  does  not  offend  against  any  provision  of  the  constitution  in 
that  it  provides  for  a  penalty  for  the  sale  of  oleomargarine  under  cer- 
tain conditions  and  also  makes  the  same  act  a  misdemeanor.  The 
penalty  recovered  in  the  civil  action  and  the  fine  and  imprisonment 
imposed  in  the  criminal  prosecution  are  but  parts  of  one  punishment. 
Com.  T.  DiefenlNMber,  264. 

2.  Statutes— ConstitutUmal  law.  That  the  Act  of  May  5, 1891,  P.  L. 
241,  regulating  the  sale  of  oleomargarine  is  constitutional  has  been 
oonitrued  in  Com.  v.  Vandyke,  13  Pa.  Superior  Ct.  484. 
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OLEOMARGARINE— continued. 

The  act  is  what  its  title  indicates  a  regalation,  not  a  prohibition  of 
the  manufacture  and  sale  of  oleomargarine.  Such  regulation  does  not 
conflict  with  the  commerce  clause  of  the  national  constitution,  and  it 
cannot  be  declared  to  be  an  infringement  of  the  rights  of  the  citizen 
secured  by  section  1,  article  1  of  the  state  constitution,  or  by  the  14th 
amendment  of  the  national  constitution.    Com.  T.  MeCamiy  221. 

ORDINANCE. 

1.  Ordinance  creating  contraci9-~Bepeal  qf  as  affecting  ve$ted  tnUr- 
esU.    Erie  t.  Paskett,  400. 

PARTIES. 

1.  Action  against  joint  drfendants—B^ect  qf  death  qfone  defendant. 
LiteraUy  and  strictly,  upon  the  death  of  a  party  to  the  record,  jointly 
sued  with  others,  the  f urtiier  progress  of  the  action  against  his  estate 
is  the  same  as  if  he  had  been  sued  separately,  but  a  liberal  construc- 
tion of  the  Act  of  March  22,  1861,  P.  L.  186,  permits  the  plaintiff  to 
bring  in  the  executor  or  administrator  and  proceed  against  him  and 
the  survivor  at  the  same  time  to  judgment  Straase  ?•  Braanrea- 
ter,  125. 

2.  Negligence—Joint  action  by  husband  and  wife— Measure  qf  dam- 
ages.   Helsel  T.  Traetion  Co.,  420. 

3.  Practice,  C,  P.—SH.  fa.  sur  mortgage—  Widow  and  Mrs  as  parties, 
Hiyer  t.  Hayward^  56. 

PASSENGER. 

1.  Igection  from  train— Measure  of  damages— Neglect  to  provide  ex- 
change mileage  tickets.  Negligent  delay  in  fumishiDg  the  exchange 
ticket  called  for  by  a  mileage  ticket  does  not  enlarge  the  conti-act  or 
change  its  terras.  For  a  breach  of  such  contract  the  suit  must  be  on 
the  contract  and  the  damages  measured  by  the  usual  rule  based  on 
the  results  of  such  delay. 

Damages  for  ordinary  breach  of  contract  cannot  be  inflated  at  will 
by  the  party  injured  illegally  boarding  a  train  and  inviting  an  ejection 
therefrom.    Bobb  J.  Railway  Co.^  282. 

PLEADING. 

1.  Accuracy  and  precision  essential  to  statement  Accuracy  and 
precision  have  no  terrors  except  for  the  careless  and  incompetent, 
and  the  act  of  1887  was  not  intended  to  do  away  with  them.  As  to 
all  matters  of  substance,  completeness,  accuracy  and  precision  are  as 
necessary  now  to  a  statement  as  they  were  before  to  a  declaration  in 
the  settled  and  time  honored  forms.  Fritz  v.  Hathaway,  135  Pa.  274. 
Stockley  t.  XeClarg,  629. 

2.  Amendment  of  indictment — Discretion  qf  court.  There  is  no  re- 
viewable abuse  of  discretion  where  the  trial  judge  permits  an  indict- 
ment against  an  insolvent  banker  to  be  amended  by  adding  the  words, 
**  and  of  another  person  being  a  partner  and  joint  owner  with  him.*' 
The  variance  was  not  material  to  the  merits  of  the  ease,  nor  could  it 
prejudice  the  defense  on  the  merits.    Com.  T.  HMlett^  352, 
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PLEADING— continued. 

3.  Criminal  law— Indictment— R^eciion  qf  mrplusage — Bight  to  stand 
aside  jurors  —  Evidence — Cross-examination — Appeal  —  Previous  con- 
firmatory stcUement—When  not  admissible— Charge  qf  court—Brference 
to  an  unprovable  fact.    Com.  T*  Kay^  376. 

4.  Criminal  law — Receipt  of  deposits — Insolvent  banker — Farmer  ac- 
quittal.   Com.  T.  Hazlett)  352. 

5.  Demurrer  to  plea  qf former  acquittal — Effect  cls  admission.  A  de- 
murrer to  a  plea  of  former  acquittal  does  not  admit  the  correctness  of 
every  argument  or  inference  from  the  record  pleaded  that  the  defend- 
ant may  see  fit  to  put  into  his  plea.    Com.  Y.  Hazletty  352. 

6.  Evidence  introducing  new  cause  qf  action.  The  statement  alleg- 
ing false  representation  as  to  ownership  of  a  license,  the  proposed 
transfer  of  which  was  the  inducing  consideration  moving  plaintiff  to 
part  with  money  in  purchase  of  a  license  and  a  lease  and  fittings,  etc. 
of  a  barroom,  it  was  error  to  permit  plaintiff  to  show  that  he  sold 
liquor  without  a  license  and  had  been  convicted  and  sentenced  there- 
for. Such  evidence  introduced  a  new  cause  of  action  and  was  there- 
fore inadmissible  under  the  pleadings.  They  were  not  the  necessary 
consequence  of  the  wrongful  act.    Martaehowski  T.  Orawitz^  175. 

7.  Practice,  C.  P.— Cause  of  action.  Under  the  Act  of  May  25, 1887, 
P.  L.  271,  trespass  will  lie  for  the  use  and  occupation  of  premises,  the 
possession  of  which  was  not  in  the  plaintiff  during  the  period  sued 
for  but  the  cause  of  action  must  be  adequately  set  out  in  the  pleading. 
Buseh  T«  Calhoan,  578. 

8.  Statement  defective  for  ambiguity.  Modern  practice  does  not  re- 
quire the  skill  and  technical  nicety  of  the  special  pleader;  but  conces- 
sion of  latitude  in  matters  of  form  does  not  make  permissible  contra- 
diction and  ambiguity  in  matters  of  substance.  Monsarratt  T«  Trust 
Co.,  541. 

POLICE  POWER. 

1.  Criminal  law — Ticket  scalpers — Constitutional  law — Act  qf  1863. 
Com.  T.  Keary,  583. 

2.  Municipal  liens— Construction  qf  sidewalks,    Phila*  T«  Wearer, 

293. 

POOR  LAW. 

1.  Insane  pauper— Support  under  act  qf  1869 — Parties — Department 
(tf  public  charities— Notice.  Butler  Co.  Y.  Department  el  Public 
Charities,  70. 

PRACTICE,  C.  P. 

1.  Act  qf  1887 — Distinctions  of  form  and  substance.  The  act  of  1887 
while  abolishing  certain  distinctions  in  action  makes  no  change  as  to 
the  particularity  with  which  matters  of  substance,  indispensable  to  an 
intelligent  and  just  judgment  between  the  parties,  most  be  set  out. 
Buseh  y.  Calhoun,  578. 

2.  Action  against  Joint  d^endants— Effect  of  death  of  on/e  dffendani 
^Eusband  and  loife^Cod^endants— Death  qf  husband— Evidence-- 
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PRACTICE,  C.  P.— continued. 

—Confeaalon  cf  judgment  by  administrators-joinder  qf  issues.    Strause 
T.  Braanreater,  125. 

8.  Appeal— Compulsory^nonsuit — Inference  in  plain^ff^s  motion  for. 
Black  &  Co.  T.  Barr»  98. 

4.  Eviden  ce — Calculation  of  interest  for  jury.  Whether  a  calculation 
of  iuterest  may  be  sent  out  with  the  jury  is  largely  in  the  discretion 
of  the  court,  and  such  discretion  will  not  be  revei-sed  where  the  jury 
has  been  carefully  instructed  as  to  the  proper  measure  of  damages. 
Anderson  \.  Snyder,  424. 

6.  Eoidence —  Use  plaintiff— Assignment  of  mortgage.  The  use  plain- 
tiff in  a  scire  facias  upon  a  mortgage,  where  the  mortgagee  is  upon 
the  record  as  the  legal  plaintiff,  is  not  bound  to  prove  the  assignment 
under  which  he  claims,  in  order  to  recover.    Hiyer  T*  Hayward,  5G. 

6.  Promissory  note — Proof  of  execution — Abrogation  qf  rule  of  court. 
Where  a  rule  of  court  provides,  '*  that  in  actions  upon  a  note,  etc,  a 
copy  of  which  has  been  filed  with  the  statement,  the  execution  of  the 
paper,  including  the  handwriting  of  drawer,  acceptor  or  indorser 
thereon,  shall  be  taken  as  admitted  on  the  trial  unless  the  defendant 
shall  deny  the  execution  on  oath  within  the  time  prescribed  for  filing 
affidavits  of  defense/*  it  was  error  for  the  trial  judge  to  require  the 
plaintiff  in  the  absence  of  such  affidavit,  to  prove  the  authority  of  the 
agent  who  indorsed  for  the  payee  company.    Dexter  t*  Powell,  162. 

7.  Record — Controller's  indorsement  after  nerdict.  Harrlsburg  ▼• 
Xish,  406. 

8.  Sci.fa.  sur  mortgage — Widow  and  heirs  as  parties.  It  is  not  nec- 
essary in  a  scire  facias  upon  a  mortgage,  which  became  a  lien  upon 
real  estate  in  the  lifetime  of  the  decedent  to  make  his  widow  and  heirs 
parties  thereto.  The  requirements  of  the  Act  of  February  24,  1834, 
P.  L.  80,  do  not  apply.  Taylor  v.  Young,  71  Pa.  81.  Hiyer  T.  Hay- 
ward,  56. 

9.  Statement — Parol  contract — Evidence.  The  plaintiff  having  de- 
clared upon  an  express  oral  contract  of  sale  of  certain  chattels  at 
prices  agreed  upon,  an  appraisement  list,  not  signed  by  either  party, 
alleged  to  have  been  considered  and  adopted  by  the  parties,  was  ad- 
missible in  evidence  without  its  having  been  attached  to  plaintiff's 
statement  The  whole  matter  resting  in  parol  the  paper  was  not  such 
a  contract  as  to  come  within  the  provisions  of  the  Act  of  May  25, 1887, 
P.  L.  271,  requiring  a  copy  thereof  to  be  attached  to  the  statement. 
Fabel  t.  Mayer,  139. 

10.  Suits  by  receivers  qf  insurance  company— Copy  qf  record  of  Dau' 
pliin  county  proceedings.  In  an  action  by  the  receiver  of  an  insurance 
company  to  collect  assessments,  the  plaintiff's  statement  is  defective 
and  insufficient  when  not  accompanied  by  a  full  copy  of  the  record  of 
Dauphin  county  court  The  decree  is  only  a  portion  of  the  record, 
which  is  a  statutory  requisite  to  establish  the  plaintiff's  claim,  and  a 
copy  of  the  whole  recoi*d  should  accompany  the  statement  in  order  to 
comply  with  the  provisions  of  the  act  of  1887.  Stockley  T.  McClnrg, 
629. 
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PRACTICE,  Q.  S. 

1.  Criminal  law^Jurisdietion,  Q.  S.—SubsHtuHon  qf  copy  far  lost 
indictment^Record—Premimption  cf  regularity.    Com.  T.  Becker,  430. 

2.  Oriminallaw — Receipt  of  deposits-^  Insolvent  banker  —  Pleading 
—Former  acquittal.    Com.  T.  Uazlett,  352. 

3.  Liquor  law — Affidavit  to  petition — Where  to  be  made.  The  affi- 
davit to  the  petition  for  a  liceDse,  in  the  absence  of  any  standing 
order  or  rule,  is  not  required  by  law  to  be  made  before  an  officer  re- 
siding in  the  county.  If  the  legislature  had  intended  this  to  be  essen- 
tial they  would  have  said  so  in  unmistakable  terms  and  not  left  it  to 
doubtful  inference.    Brewing  Co.'8  Liceiisey  188. 

4.  Road  law — Drfective  petition — DeeigntUion  cf  termiid  to  include 
road,    Allegbeny  Township  Boad,  244. 

PRACTICE.  SUPERIOR  CT. 

1.  Appeals — D^ective  paper-books.  Where  the  action  of  the  court 
below,  which  is  assigned  for  error,  consists  in  the  refusal  to  take  off 
nonsuit,  it  is  important  that  plaintiff  should  print  his  statement  that 
it  may  be  determined  whether  the  evidence  which  he  produced  at  the 
trial  was  sufficient  to  support  the  cause  of  action  of  which  he  com- 
plained.   Com.  T.  Burns,  248. 

2.  Case  stated — Modification  qf  Judgment.  Where  items  are  improp- 
erly included  in  the  taxation  of  costs  which  are  made  the  subject  of  a 
case  stated,  the  appellate  court  must  reverse  in  the  absence  of  power 
given  by  the  case  stated  to  enter  judgment  for  a  reduced  amount. 
HeClain  y.  Lawrence  Co.,  273. 

3.  Defective  assignment — Omission  to  set  out  evidence.  An  assign- 
ment will  be  overruled  which  alleges  error  in  the  admission  of  evi- 
dence when  it  is  utterly  impossible  to  determine  whetlier  or  not  error 
was  committed  because  it  omits  to  set  forth  the  evidence  admitted 
and  the  evidence  in  connection  with  which  it  was  omitted.  Com*  T* 
Hazlett,  352. 

PRESUMPTION. 

1.  Gift  inter  vivos— -Presumption  qf  fairness— Appeal — Review  qf 
auditor' 8  findings  of  fact.    Wendt's  Est.,  644. 

2.  Judgment  note — Presumption  qf  payment — Question  and  quality  of 
necessary  rebutting  proof.  After  twenty  years  the  presumption  of 
payment  of  an  obligation  under  seal  strengthens  with  each  succeed- 
ing year,  and  after  thirty  years  the  prosumption  ought  not  to  be  over- 
come by  anything  but  clear  proof. 

Liability  upon  a  judgment  note  will  not  be  enforced  after  thirty- 
one  years  against  an  estate  of  a  decedent  maker,  where  the  evidence 
is  elusive,  indefinite  and  unconvincing,    deiger's  EsU^  528. 

PRINCIPAL  AND  AGENT. 

1.  Declarations  and  acts  qf  agent  not  evidence  qf  agency.  Where 
the  plaintiff  relies  upon  the  naked  fact  that  the  agent  of  defendant 
did  make  a  contract,  the  authority  to  bind  the  principal  cannot  be 
proved  by  the  declarations  of  the  alleged  agent,  nor  by  his  acts  done 
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without  the  knowledge  or  authority  of  the  principal    Slease  T*  Hay* 
smithy  134. 

PRINCIPAL  AND  SURETY. 

1.  Liability  of  surety.  In  a  suit  on  a  surety  bond  given  to  plaintiff, 
his  successors  and  assigns  to  recover  for  the  use  of  certain  locomotives, 
it  is  no  defense  to  set  up  a  sale  of  the  locomotives  by  plaintiff  as  work- 
ing a  release  of  the  surety.    Mousarratt  t.  Trust  Co.,  541. 

PRIVITY  OF  ESTATE. 

1.  Oil  and  gas  lease — Ben^ciaX  interest.  When  the  assignee  of  a 
leasehold  estate  executes  a  lease  of  the  premises,  reserving  a  larger 
rent  or  containing  covenants  more  advantageous  to  the  lessor  than 
those  found  in  the  original  leasehold,  he  reserves  to  himself  a  benefit 
derived  under  the  original  lease  and  his  privity  of  estate  is  thus  con- 
tinued.   McClaren  v.  Oil  &  Gas  Co.,  167. 

2.  Oil  and  gas  wells — Recovery  for  plugging  abandoned  well — BigM 
qf  action,    Steelsmitli  y,  Aiken,  226. 

PROMISSORY  NOTE. 

1.  Nonnegotiable  paper — Equities  qf  maker  and  holder.  The  assignee 
of  nonnegotiable  i>aper  takes  it  subject  to  the  equities  existing  between 
the  original  parties,  but  the  right  of  the  maker  of  such  paper  to  as- 
sei-t  those  equities  may  be  defeated  by  superior  equities  in  the  holder. 
Howie  T.  Lewis,  232. 

2.  Opening  judgment — Forged  promissory  note^Review  qf  discretion 
— Burden  of  proqf— Nonnegotiable  paper — Equities  qf  maker  and  holder 
— Negotiable  paper — Equities — Fraud — Banks  and  banking — Duty  qf 
maker  qf  commercial  paper — Supine  negligence — Fraud — Shifting  bur- 
den of  proqf,    Howie  v.  Lewis,  232. 

3.  Practice,  C,  P. — Proqf  qf  execution — Abrogation  qfruU  qf  court. 
Dexter  v.  Powell,  162. 

PROVINCE  OP  COURT  AND  JURY. 

1.  Q^estion  for  Jury— Contract — Lost  letter — Parol  evidence.  Where 
a  contract  was  made  by  letter  and  acceptance  thereof,  and  the  letter 
being  lost  the  parties  respectively  attempted  to  establish  its  contents 
by  parol,  and  their  testimony  differed  as  to  the  proposition  contained 
therein,  there  was  no  error  in  instructing  the  jury  **  it  will  be  for  you 
to  determine  from  the  evidence  you  have  how  the  money  stands.'* 
Ferrell  t.  Reed,  27. 

2.  Question  for  Jury — Dedication— Adverse  user.  €k)m.  T.  Llewel- 
lyn, 214. 

3.  (iuestion  for  Jury — Knowledge  ofdrfective  road — Contributory  neg- 
ligence. The  fact  that  the  condition  of  a  township  road  left  without 
a  necessary  guard  rail  was  known  to  the  plaintiff,  and  that  knowing 
this  condition  he  drove  over  it  at  night  and  was  injured  by  a  fall  over 
the  embankment,  incident  to  the  sudden  fright  of  his  horse  and  the 
lack  of  a  barrier,  is  not  conclusive  of  contributory  negligence  but 
leaves  that  question  for  submission  to  the  jury,  there  being  evidence 

Vol.  XIV — 44 
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that  a  reasonably  prudent  man  could  safely  drive  oyer  the  road  in 
question  and  that  it  had  been  used  and  driven  over  for  many  years, 
Wilson  T.  O'Hara  Twp.,  268. 

4.  Question  for  Jury— Municipal  lienr^NoHee-^TenanU  in  eommoii^ 
Service.    Washington  Borongli  t.  Smith»  590. 

5.  Question  for  jury — Negligence — Master  and  servant  The  case  is 
for  the  jury  where  the  plalntifTs  proofs  disclose  a  prima  facie  case  of 
negligence  on  the  part  of  the  defendant  in  the  relations  between  em- 
ployer  and  employee,  and  the  defendant's  proofs  directly  contradict 
the  plaintifiTs  allegations.  The  case  is  for  the  Jury  where  plaintiff's 
evidence  discloses  the  necessity  for  him  as  an  employee  to  procure  a 
certain  tool  left  in  full  sight,  in  the  performance  of  which  act  he 
slipped  into  an  unguarded  tub  of  scalding  water.  Conley  T.  Lincoln 
Foundry  Co.,  626. 

6.  Question  for  jury-^Beal  estate  broker— CammissianB-^Oood  faith 
of  ageni.    Black  k  Co.  y.  Barr,  98. 

7.  Question  for  jury — HescAieioii  of  fraudulent  contract  of  husband — 
Assumption  qf  same  by  wife.  Where  there  was  evidence  which,  if  be- 
lieved, established  a  sale  of  furniture  induced  by  false  pretense,  a 
prompt  rescission  of  the  sale  by  the  vendor,  a  demand  made  by  him  for 
return  of  the  goods  at  the  residence  of  the  vendee  and  his  wife,  when 
and  where  the  wife  promised  to  pay  for  the  same  if  the  vendor  would 
leave  them,  held,  in  a  suit  against  the  wife  to  recover  the  price  of  the 
furniture,  that  there  was  su£Scient  evidence  to  warrant  submission 
of  defendant's  liability  to  the  Jury.    Fanlder  y.  Emannely  62. 

8.  Question  for  jury — Street  railways — Evidence  of  negligence — Speed 
qf  car.    Gress  y.  Railway  Co.,  87. 

9.  Question  for  jury— Submission  contrary  to  plaintiJTs  theory  and 
proof.  Where  the  issue  presented  by  the  plaintiff  was  that  the  note 
sued  upon  was  signed  by  defendant  personally,  it  was  error  to  submit 
to  the  jury  the  question  whether  the  signature  was  put  upon  the  note 
by  authority,  there  being  no  sufficient  evidence  of  authority  and  it  be- 
ing in  contradiction  of  the  plaintiff's  own  theory  and  proof  that  the 
signature  was  genuine  and  original    Rnffner  y*  Wolfe»  513. 

PUBLIC  OFFICERS. 

1.  Contract  for  special  deputies— Setoff— Duties  of  sheriff.  It  ap- 
pearing that  the  services  of  special  sheriff's  deputies  had  been  accepted 
and  retained,  the  defendant  may  not  defend  against  his  liability  to  pay 
for  them,  on  the  ground  that  they  had  not  done  all  that  he  expected  of 
them,  or  that  the  sheriff  had  failed  to  perform  his  duty  as  peace  offi- 
cer. Nor  may  he  set  off  or  recoup  damages  caused  by  the  strikers, 
against  the  money  expended  by  the  sheriff  for  the  special  deputies, 
when  such  damages  could  not  result  from  any  failure  of  the  sheriff  to 
perform  any  of  the  duties  growing  out  of  the  contract  under  which 
the  parties  were  acting.    Clark  y.  Cook»  309. 

2.  County  line— Duty  of  commissioners.  Hnntingdon  County  Line» 
571. 

3.  Department  qf  public  cfuxritiee— Insane  pauper— Support  under 
act  qf  1SQ&— Parties— Notii^e.    The  department  of  public  clMUiti^s  of 
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a  city  of  the  second  class  is  not  a  coriK>ration  or  qaasi-corpoiation, 
as  are  the  overseers  of  the  poor  of  the  several  poor  districts  of  the 
oommon wealth;  it  is  simply  a  bureau  of  the  city  government,  hence 
notice  to  such  department  of  proceedings  under  the  Act  of  April  20, 
1869,  P.  L.  78,  of  an  application  for  an  order  of  maintenance  is  not 
notice  to  the  municipality  upon  whom  may  be  imposed  thei  duty  of 
such  maintenance.  Butler  Co.  T.  Department  of  Pablie  Chart- 
tie8»  70. 

4.  Practice,  C.  P. — Becard — C<mtroUer*$  indorsement  qfter  verdict. 
The  indorsement  by  the  controller  after  verdict  cannot  affect  the  de- 
cision of  the  question  of  the  validity  of  a  municipal  contract. 
The  liability  of  the  defendant  must  be  adjudicated  upon  the  facts  de- 
veloped on  trial.  The  record  was  made  up  when  the  evidence  dosed. 
Harrisbarg  y.  Misliy  496. 

6.  Sheriff  —  Special  deputies— CoTitract  to  reimburse — Burden  qf 
proof.  The  furnishing  by  the  sheriff  to  mine  owners  of  special  depu- 
ties pending  a  strike  is  not  unlawful,  although  the  sheriff  is  not 
legally  required  so  to  do,  it  being  outside  his  official  duty.  A  con- 
tract upon  the  part  of  defendants  to  pay  such  special  deputies  or  to 
reimburse  the  sheriff  for  his  expenditures  in  that  behalf  is  enforce- 
able at  law,  but  the  burden  is  upon  the  plaintiff,  the  sheriff,  to  estab- 
lish by  evidence  that  the  defendants  had  promised  to  pay.  Clark  T* 
Cooky  309. 

6.  Sheriff* s  duties  as  peace  officer,  not  contractual.  The  official  duty 
of  the  sheriff  is  not  founded  on  contract  relation  and  it  is  against  pub- 
lic policy  that  any  private  contract  should  be  made  with  regard  to  the 
manner  in  which  he,  the  sheriff,  shall  discharge  the  duty  imposed 
upon  him  by  law  to  preserve  the  public  peace.    Clark  y.  Cooky  309. 

7.  Sheriffs  HabilUy^CoUateral  impeachment  of  Judgment,  Conu  y* 
Blini89  248. 

RAILROADS. 

1.  Contributory  negligence—**  Stop,  look  andlisten.*^  A  looking  which 
leads  a  man  to  drive  in  front  of  a  rapidly  approaching  car,  followed 
by  no  other  look  Just  before  driving  on  the  track,  but  only  a  look  af- 
ter getting  on  the  track  when  the  car  is  uiK>n  him,  is  not  the  kind  of 
looking  which  is  contemplated  by  the  rule  of  law.  No  error  in  a 
close  calculation  of  chances  can  relieve  from  the  charge  of  contribu- 
tory negligence.    Brown  y.  Traetion  Co.,  694. 

2.  Ihtty  to  reconstruct  highway — Liability  of  euccessor  to  indictment 
for  neglect  Where  a  railroad  company  has  succeeded  by  purchase  to 
the  franchises,  etc.,  of  another  company  which  originally  occupied  a 
highway,  it  ^becomes  subject  to  the  duties  and  liabilities  relating 
thereto  which  rested  upon  the  original  company,  and  amongst  them 
the  duty  to  reconstruct  the  highway  injuriously  occupied  by  it 

The  Allegheny  Valley  Railway  Company  was  incorporated  under 
the  Act  of  April  4, 1887,  P.  L.  345,  as  the  Pittsburg,  Eittanning  A  War- 
ren Railroad  Company.  It  was  not  imtil  the  Act  of  May  8, 1854,  P.  L. 
648,  that  it  was  anthorized  to  change  the  site  of  any  turnpike,  etc., 
upon  assuming  the  burden  of  reoonstruoting  such  road  longitudinally 
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occnpied.  It  follows  therefore  that  any  duty  arising  under  the  act  of 
1854,  falls  upon  its  successor,  the  Allegheny  Valley  Railway  Com- 
pany, which  is  liable  to  indictment  for  neglect  of  such  duty.  €k)m* 
T.  Railway  Co.,  336. 

3.  Ejection  qf  passenger — Mileage  ticket — Cause  of  action — Proximate 
cause.  A  passenger,  owner  of  an  exchange  mileage  ticket,  may  not 
recover  in  trespass  for  an  ejection  from  a  train  where  he  presented 
the  mileage  ticket  alone  without  the  necessary  exchange  ticket  called 
for  by  the  contract.  The  fact  that  he  could  not  procure  the  exchange 
ticket  owing  to  negligent  attendance  of  the  ticket  agent  does  not  en- 
title the  passenger  to  claim  a  passage  without  such  exchange  ticket 
contrary  to  the  contract  and  he  may  not  assign  his  ejection  from  the 
car  as  a  cause  of  action,  of  which  ejection  the  failure  to  furnish  the 
ticket  was  not  the  proximate  cause.    Robb  T*  Railway  Co*)  282. 

4.  Failure  to  reconstruct  highway — Measure  c(f  sentence — Specific  per- 
formance. Under  conyiction  of  a  railroad  company  for  failure  to  re- 
construct or  provide  a  public  highway  in  lieu  of  one  taken,  the  sen- 
tence can  go  no  further  than  to  punish  the  offense  committed ;  that 
offense  is  the  neglect  to  construct  the  road  within  a  reasonable  time. 
Performance  of  that  duty  cannot  be  specifically  enforced  by  sentence 
on  this  conviction.    €k)m«  v.  Railway  Co«/386. 

5.  Negligence — Township  road  occupied  by  railroad^Liability  qf  mu- 
nicipal authorities — Dangerous  road  in  process  of  reconstruction — Duties 
of  traveler  and  township — Township  road — Contributory  negligence  of 
traoeZer.    Snyder  v.  Penn  Twp.y  145. 

6.  Obstruction  of  highway — Former  acquittal  Evidence  sufficient  to 
convict  a  railroad  company  of  the  distinct  offense  of  neglecting  to  pro- 
vide a  new  road  in  lieu  of  a  road  lawfully  taken  would  be  insufficient 
to  convict  it  of  the  offense  of  unlawfully  entering  upon  and  obstruct- 
ing a  highway.  They  are  two  distinct  offenses ;  the  former  is  not  merely 
the  constituent  element  of  the  latter.    €k)iii.  T.  Railway  Co*»  336. 

7.  Street  railways — Evidence  of  negligence — Question  for  Jury — Speed 
of  car.  The  accepted  definition  of  negligence  in  Pennsylvania  is  *'  the 
absence  of  care  according  to  circumstances.'*  The  case  was  properly 
for  the  jury  in  an  action  for  negligence  where  the  evidence  showed  that 
at  the  point  where  the  accident  occurred  defendants'  double  track 
street  railroad  occupies  the  entire  width  of  a  township  road  along  a 
liiUside;  that  the  outside  track  was  in  a  dangerous  condition,  unsafe 
for  travel  either  by  cars  or  other  vehicles  and  that  this  required  the 
plaintiff  to  drive  on  the  inside  track  and  that  it  was  this  necessity  which 
occasioned  the  accident.  The  main  question  in  the  case  being  that  of 
defendant's  negligence  and  the  only  alleged  ground  being  the  speed  of 
the  car,  there  being  testimony  that  the  car  on  an  ascending  grade  was 
running  at  such  speed  as  to  carry  the  horse,  buggy  and  occupants  100 
feet,  this  of  itself  was  some  evidence  of  negligence  and  was  sufficient 
to  carry  the  case  to  the  jury,  the  other  circumstances  being  such  as  to 
.demand  extreme  care  on  the  part  of  the  defendant.  Qress  T*  RaUwaj 
Co.,  87. 

8.  Street  railways— Joint  and  several  liability  for  repair  of  track, 
Wher^  an  injury  has  resulted  from  the  concurrent  negligence  gf  two 
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street  railway  companies,  they  are  jointly  and  seyerally  liable.  It  is  no 
defense  for  either  to  say  you  might  have  sued  the  other,  and  certainly 
none  for  the  defendant  company  to  say,  '*  sue  the  other  company  lirst 
and  then  that  company  can  adjust  the  matter  with  us."  Rohenkamp 
T.  Traction  Co.,  636. 

REAL  ESTATE. 

1.  Contract — Consideration — Real  estate  broker — Sale  by  another  per- 
son,   Owens  T.  Wehrle,  536. 

2.  Decedent's  real  estate  — Sale  by  order  qf  court — Discharge  qf  liens. 
A  public  sale  under  the  Act  of  March  29,  1832,  P.  L.  190,  discharges 
the  lien  of  judgments,  and  when  the  court  decrees  by  virtue  of  the 
supplementary  Act  of  May  9,  1889,  P.  L.  182,  the  sale  shall  be  private, 
the  effect  upon  liens  would  seem  to  be  the  same,  provided  that  the 
authority  to  decree  the  sale  and  the  manner  of  its  execution  is  in  other 
respects  in  accordance  with  the  provisions  of  the  former  act.  O'Briau 
T.  Wiggins,  37. 

8.  Dedication — Evidence — Deeds  calling  for  boundary — AUey-^High- 
way.    Com.  t.  Llewellyn^  214. 

4.  Disputed  boundary—  Will — Construction — Application  qf  equitable 
principles,    Curty  t.  Monnin,  102. 

6.  Interest — Contract  for  sale  qf  land— Accompanied  by  possession  in 
vendee— D^erred  payments  qf  purchase  money,   Nettleton  T.  Cary  1, 443. 

6.  Legacies  charged  on  lands— Alienee  in  possession,  liable— Juris- 
diction, O.  C.    Wingett  T.  Bell,  558. 

7.  Will—Wect  of  directions  to  convert    Morris  T.  Knight,  324. 

8.  Will — Legacies  as  charges  on  land — Blending  qf  realty  and  per- 
sonalty in  the  gift,    Snyder's  Est.,  509. 

RECEIVERS. 

1.  Practice,  C,  P. — Suits  by  receivers  qf  insurance  company — Copy 
qf  record  qf  Dauphin  county  proceedings,    Stockley  T*  McClurg,  629. 

RECORD. 

1.  Practice,  C.  P. — Controller's  indorsement  after  verdict,  Harris* 
barg  T.  Mish,  496. 

2.  Presumption  qf  regularity,  A  court  having  power  to  substitute 
a  copy  for  a  lost  bill  of  indictment  its  action  will  not  be  disturbed 
where  the  presumption  from  the  record  is  that  the  court  proceeded 
regularly,  not  arbitrarily,  and  that  these  facts  expressed  in  the  order, 
namely,  that  the  original  was  lost  or  mislaid  and  that  this  was  a  copy, 
were  established  by  proper  and  sufficient  proof.    Com.  T«  Beeker,  430. 

ROAD  LAW. 

L  Assessment  of  benefits — Nonabutting  property,  A  street  duly  lo- 
cated and  established  and  directed  to  be  opened  throughout  was  in 
part  an  opened  public  way  of  forty  feet  duly  dedicated  but  not  for- 
mally accepted;  for  a  certain  distance  it  was  only  a  twenty-foot  alley; 
along  the  lengthy  of  this  alley  a  strip  of  land  twenty  feet  in  width  was 
taken.    Held,  that  the  only  properties  specially  benefited  and  in  such 
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a  position  as  to  be  assessed  with  benefits  by  the  opening  are  those 
properties  adjacent  to  or  adjoining  the  strip  of  land  taken  on  the  twenty- 
foot  alley.    Atlantie  Ayenaey  117. 

2.  D^eetive  petiUonr^DeHgnation  of  termini  to  include  road.  A  pe- 
tition which  discloses  an  attempt,  and  that  not  very  well  disguised, 
to  locate  one  fifth  of  a  road  in  one  of  the  termini,  which  is  followed 
by  the  viewers,  makes  the  proceedings  so  defective  that  they  most  be 
set  aside  by  the  appellate  court  on  review.  Allegheny  Twp*  Boady 
244. 

3.  Widening  street — Discontintiance — Measure  c(f  damages.  Proceed- 
ings i*elative  to  the  widening  of  a  street  in  the  city  of  Philadelphia 
may  be  abandoned  by  the  city  after  the  appointment  of  viewers  and 
the  filing  of  a  bond  by  the  city  and  notice  given  to  property  owners 
to  remove  buildings,  etc.,  allowance  being  made  to  the  abutting  prop- 
erty owners  for  all  actual  losses  and  expenses  incident  to  the  proceed- 
ings taken  by  the  city. 

A  notice  to  property  owners  to  remove  buildings  within  ten  days  is 
not  such  act  of  dominion  over  the  property  as  amounted  to  a  taking. 

As  the  repeal  of  the  ordinance  for  widening  the  street  left  the  prop- 
erty owner  in  the  same  situation  he  was  in  before  it  was  passed,  it 
follows  that  the  revocation  of  the  action  by  the  board  of  surveys  in 
designating  the  street  on  the  city  plan  as  of  the  width  proposed  by 
the  widening  ordinance,  is  not  an  equitable  condition  precedent  to 
the  right  of  the  city  to  be  relieved  from  liability  as  for  an  absolute 
and  permanent  taking,  appropriation  and  occupancy  of  the  land  for 
street  purposes.    Franklin  Street^  403. 

RULE  m  SHELLEY'S  CASE. 

1.  DecedenVs  estate — Will,  A  devise  "to  my  son,  Daniel,  an  undi- 
vided one  half  interest  in  ninety-three  acres  of  land  situate,  etc.,  dur- 
ing his  natural  life  and  then  to  go  to  his  legal  heirs,*'  vests  an  absolute 
estate  in  fee  simple  in  the  devisee.  It  is  clearly  a  case  where  l^e  rule 
in  Shelley's  case  must  be  enforced.    MeGregor  T*  Dayldsony  230. 

RULES  OP  COURT. 

1.  Construction  by  court — Appeal.  Every  court  is  the  best  judge  of 
its  own  rules  and  its  construction  thereof  will  not  be  reversed  unless 
manifestly  erroneous  and  injurious;  but  while  the  construction  which 
a  court  puts  upon  its  own  rule  is  entitled  to  the  highest  respect  and 
is  only  to  be  reversed  in  case  of  clear  error,  it  is  always  proper  on 
appeal  to  consider  the  construction  which  the  Supreme  Court  has  put 
upon  rules  which  speak  in  language  almost  identical  with  regard  to 
the  same  subject-matter.    Dexter  y.  Powelly  162. 

SALE. 

1.  Bankruptcy^Sale  of  personal  property  —  Payment  into  court — 
^Feigned  issue— Title  in  trustee.    Bristol  T.  Mills,  107. 

2.  Contract — Cofisideration—Beal  estate  brokerSale  by  another  per- 
S07U    Owens  t«  Wehrle»  536. 
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SAtiE — continued. 

3.  Decedenfa  real  estate— Sale  by  order  of  court-^DUcharge  of  Uena. 
O'Brian  y.  Wiggrlns,  37. 

4.  Evidence^Spec\fic  contract  of  sale.    Fabel  T.  Majer^  139. 

5.  Guaranty  qf  title — Execution — Stay  of  earlier  writ — Effect  on  junior 
writ  A  sale  and  delivery  by  the  sheriff  under  such  second  writ  dis- 
poses of  the  owner's  title,  and  will  defeat  his  recovery  on  a  contract 
of  sale  in  which  he  had  guaranteed  to  his  vendee  a  clear  title.  Through 
plaintifTs  failure  to  make  good  his  title  to  the  property,  his  vendees 
lost  the  fruit  of  their  attempted  purchase,  and  when  it  was  taken  from 
them  by  the  sheriffs  vendee  they  had  a  complete  defense  to  the  plain- 
tiff's claim  for  the  purchase  money.    Miller  t«  Westerhoffy  604. 

SERVICE  OP  PROCESS. 

1.  Municipal  lien — Notice — Tenants  in  commonr^Question  for  Jury, 
Washiiiftoii  Borough  t.  Smith,  590. 

SET-OPP. 

1.  Contractfor  special  deputies— Duties  (if  sheriff,  Clark  T.  Cook,  809. 

SHERIPP,  see  Public  Officers. 

SIDEWALKS. 

1.  Municipal  liens — Police  power — Construction  of  sidewalks — Grad- 
ing sidewalks.    Phila.  y.  Weaver,  293. 

SPECIPIO  PERPORMANCE. 

1.  Railroad— Failure  to  reconstruct  highway — Measure  of  sentence. 
Com.  T.  Railway  Co.,  336. 

STATUTES. 

1.  Constitutional  law — Discharge  of  employees— Labor  organization. 
Com.  V.  Clark,  436. 

2.  Mercantile  tax — Act  of  lS9Q—^ect  of  repeaXing  clause  on  existing 
proceedings.    Com.  r.  Bobb,  597. 

3.  Municipal  contract — Controller's  certificate — Act  of  May  26,  1889 
— Practice,  C.  P.  —  Record  —  Controller's  indorsement  after  r^erdict. 
Harrisburg  v.  Mish,  496. 

4.  Municipal  lien»—Act  of  March  31, 1897,  P.  L.  13,  is  constitutional- 
Constitutional  law — Act  of  assembly — Amendment  of  act.  New  Brigh- 
ton Borough  T.  Biddell,  207. 

5.  Municipal  lien — Front-foot  rule — Constitutional  law.  Harrisburg 
T.  McPherran,  473. 

6.  Negligence — Drainage  of  land  abutting  public  roads — Act  of  1836 
—Constitutional  law.    Hutchinson  y.  Clay  Township,  546. 

7.  Oleomargarine — Constitutional  law.    Com.  v.  McCann,  221. 

8.  Oleomargarine — Constitutional  law — Act  of  1899.  Com.  v*  Dlef- 
enbaeher,  264. 

STATUTE  OP  LIMITATIONS. 

1.  Oil  and  gas  lease— Conversion  cf  personalty.    Pending  a  dispute 
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STATUTE  OF  LIMITATIONS— conWnuedL 

as  to  the  right  of  possession  under  the  lease  the  statute  of  limitations 
does  not  begin  to  run  against  the  lessee  touching  the  ownership  of 
the  personal  chattels  left  on  the  demised  premises  by  reason  of  a 
notice  from  the  lessor  to  the  lessee  to  remove  his  tools  and  other  per- 
sonal property.    Sattler  t.  Opperman,  32. 

2.  Bailroad^a  duty  qf  recoTistructing  public  road.  The  statutory 
duty  of  a  railroad  company  to  reconstruct  a  road  taken  by  it  is  a  con- 
tinuing duty,  and  if  not  performed  by  it  it  devolves  upon  a  raili-oad 
company  which  succeeds  by  pui'chase  to  its  franchises  and  privileges, 
and  mere  lapse  of  time  will  not  absolve  it  from  this  duty  nor  bar  the 
commonwealth.    Com.  t«  Railway  Co.^  336. 

8.  Sufficiency  qf  acknowledgment  to  toll  statute.  The  rule  undoubt- 
edly is  that,  to  toll  the  running  of  the  statute,  the  acknowledgment 
must  not  only  be  clear,  distiuct  and  unequivocal  of  the  existence  of  a 
debt,  but  that  it  must  plainly  be  referable  to  the  very  debt  upon 
which  the  action  is  based.  It  matters  not  where  the  uncertainty  lies, 
whether  in  the  acknowledgment  or  in  the  identification,  its  existence 
is  equally  fatal  to  the  plaintifTs  recovery. 

Any  language  inconsistent  with  a  present  intention  to  pay  the  debt 
is  inconsistent  with  the  theory  of  a  new  promise  operating  to  toll  the 
statute.    Foringer  r.  Sisson,  266. 

STREETS. 

1.  Dedication — Sale  qf  lota  by  plotted  plan  qf  streets.  Conu  t*  SkM* 
maker^  194. 

2.  Municipal  liens — Grading  streets — Bural  districts — Remedy  in  act 
qf  1891.    Phila.  r.  Weayer,  293. 

3.  Municipal  liens — Street  paving  —  FronUfoot  rule.  ScrantOB  T* 
Koehler,  1. 

4.  Road  law— Opening  of  streets — Assessment  qf  benefits-^ Street  ter- 
minating in  an  alley.  Where  a  street  terminating  in  an  alley  is  opened 
or  extended  no  assessment  for  benefits  resulting  from  the  widening  of 
the  alley  can  be  assessed  upon  properties  abutting  upon  that  portion 
of  the  street  which  previously  terminated  in  the  alley.  In  re  Orkney 
Street,  9  Pa.  Superior  Ct  604,  and  194  Pa.  425.    Atlantic  Ayenae,  117. 

6.  Road  lato  —  Widening  street  —  Discontinuance — Measure  qf  dam" 
ages,    Franklin  Street,  403. 

TAXATION. 

1.  Mercantile  tax — Act  qf  1899 — Ijffect  qf  repealing  clause  on  exiting 
proceedings.  The  Act  of  May  2, 1899,  P.  L.  184,  by  its  repealing  clause, 
did  not  stop  proceedings  already  commenced  under  the  then  existing 
laws  determining  liability  for  mercantile  tax.    Com.  T*  Bobby  597. 

2.  Mercantile  tax — Dealer  operating  in  county,  A  person  engaged 
in  the  purchase  of  hay  either  baled  or  unbaled  which  he  sells  baled 
to  consumers,  storing  and  baling  in  bams  within  Tioga  county,  is  a 
dealer  within  the  meaning  of  the  Act  of  April  22,  1846,  P.  L.  486,  and 
he  is  liable  to  appraisement  in  the  county  where  he  receives  and  stores 
his  hay  and  delivers  the  subject  of  sale  to  the  common  carriers.  Com* 
y.  Bobb,  597. 
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TENANTS  IN  COMMON. 

1.  Municipal  Henr-Jrotice-^'Question  far  Jury— Seniee.  Washinir- 
lon  Borough  t.  Smith,  590. 

TICKET  SCALPERS. 

1.  Criminal  law  —  ConBtitutional  law-^Act  of  1863 — Police  power. 
The  Act  of  May  6,  1863,  P.  L.  582,  to  prevent  fraud  on  travelers  is 
within  the  polioe  power  and  is  constitutional.  It  does  not  abridge 
any  priyilege  or  right  secured  to  citizens  either  by  the  constitution 
of  the  United  States  or  by  that  of  the  commonwealth;  nor  does  it  de- 
prive  any  of  property  without  due  process  of  law. 

The  opinion  by  Ludlow,  J.,  14  Phila.  384,  cited  and  approved;  au- 
thorities in  other  states  collated  and  reviewed.    Com.  T.  Keary,  583. 

TIMBER. 

1.  Felling  timber— Life  tenanfr—Meaaure  of  damages,  Morris  t* 
Knight,  324. 

TITLE. 

1.  SaU—Quaranty  of  title— Bxeeution— Stay  of  earlier  writ—JBlffect 
on  junior  vorit.    Miller  y.  Westerhoff,  604. 

TOWNSHIP. 

1.  Highway — Township  road— Absence  of  barrier — Negligence — Ques- 
tion for  Jury — Knowledge  of  d^ective  road — Contributory  negligence, 
Wilson  T.  (PHara  Twp.,  258. 

2.  Negligence — Township  road  occupied  by  railroad — Liability  of  mu- 
nicipal authorities — Dangerous  road  in  process  of  reconstruction — Duties 
of  traveler  and  township — Township  road — ContribtUory  negligence  qf 
traveler,    Snyder  r.  Penn  Twp.,  145. 

TRESPASS,  see  ACTIONS. 

TRIAL. 

1.  Discretion  of  trial  Judge— Orderly  trial  It  is  peculiarly  the  dis- 
cretionary duty  of  the  trial  court  to  see  that  the  trial  is  conducted  in 
a  legal  and  orderly  manner  and  unless  that  discretion  is  abused  such 
order  is  not  the  subject  of  an  appeaL    Ck>m«  T.  McMahon,  621. 

TRUST  AND  TRUSTEES. 

1.  Bankruptcy  —  Sale  qf  personal  property—Payment  into  court- 
Feigned  issue— Title  in  trustee,    Bristol  y.  Mills,  107. 

WAIVER. 

1.  Insurance— Waiver  of  proof  of  de<Uh~'NonsuiL  Wallaoe  t.  Ins. 
Co.,  617. 

WASTE. 

1.  Bight  qf  tenant  to  cut  timber.  Under  the  laws  of  Pennsylvania,  a 
life  tenant  may  cut  timber  for  purposes  of  repair  of  the  premises,  or 
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WASTE— continued. 

for  other  pnrposes  required  in  the  reasonable  cultivation  of  the  estate, 
or  in  the  process  of  clearing  the  land  for  cultivation  so  long  as  the 
part  80  cleared  does  not  cause  the  proportion  of  clearod  land  to  tim- 
ber land  upon  the  whole  tract,  to  exceed  that  which  is  i*easonable  and 
proper  for  purposes  of  good  husbandry.    Morris  t.  Knighty  324. 

WILL. 

1.  Constructionr^Application  qf  equitable  principles— Disputed  btmnd- 
ary.  The  legal  construction  of  a  will  is  for  the  court,  and  when  a 
boundary  line  marking  certain  devises  to  separate  devisees  will  meet 
all  the  requirements  of  the  will  on  either  of  two  theories  as  to  the 
beneficial  interests  intended  to  be  devised,  the  court  will  not,  with  a 
view  of  equalizing  the  devises,  adopt  another  line  in  [application  of 
equitable  principles  to  the  construction  of  the  will  which  would  lead 
to  endless  difficulties  and  include  all  the  other  devises.  Such  con- 
struction would  be  interpretation  run  mad.    Carty  t.  MonniOy  102. 

2.  Construction— Oeneral  and  particular  intent — Controlling  intent. 
Where  there  is  a  manifest  general  intent,  the  construction  should  be 
such  as  to  effectuate  it,  though  by  that  construction  some  particular 
intent  may  be  defeated.  The  intention  of  a  testator  is  to  be  so  con- 
strued as  to  be  rendered  consistent  with  the  rules  of  law,  but,  where 
it  is  plain,  it  will  be  allowed  to  control  the  legal  operation  of  the  words, 
however  technical.    McMasters  T.  ShellitOy  303. 

3.  DecedenVs  estate — Rule  in  Shelley^ s  case.  McQregor  T*  DaTtd- 
son,  230. 

4.  Devise  to  a  class — Overstatement  qf  number.  Where  the  testator 
overstates  the  number  of  the  objects  of  his  bounty,  who  are  entitled 
to  take  as  a  class  under  a  pai-ticular  devise,  the  whole  estate  will  pass 
to  the  smaller  number  who  fall  within  the  class.  MeMast^rs  T»  Shel- 
lito,  303. 

5.  Devise  to  son  for  life— Alternative  limitations  to  sons  and  daughters 
of  life  tenant.  Testator  made  the  following  devise:  '*  The  place  that 
William  lives  upon,  he  can  live  upon  as  long  as  he  chooses,  and  when 
he  dies  or  leaves  it,  it  is  to  descend  to  his  two  eldest  sons  and  for 
want  of  heira  male  it  is  to  descend  to  his  two  eldest  daughters."  Held^ 
(1)  that  William  took  a  terminal  life  estate;  (2)  that  the  words  "  in 
default  of  male  heirs  *^  have  the  meaning  **and  in  default  of  sons," 
and  that  the  ultimate  devise  becomes  the  gift  of  a  fee  after  a  fee  and 
that  the  last  disposition  can  take  effect  only  as  an  executory  devise  or 
an  alternative  limitation,  not  as  a  remainder;  (3)  that  William  the  life 
tenant  died  leaving  two  daughters  and  the  children  of  an  only  son,  to 
whom  the  estate  passes  under  the  terms  of  the  devise.  MeMasters 
T.  Shellito,  303. 

6.  Ilffect  qf  direction  to  convert—Real  estate.    Morris  r.  Knighty  324. 

7.  Legacies  as  charges  on  land — Blending  qf  realty  and  persoMUtjf  in 
the  g\ft.    Snyder's  Est.,  500. 

8.  Rule  governing  award  qf  issue  d.  v,  n.    Seiler's  Est.^  504. 

WORDS  AND  PHRASES. 

1.  *^  Found  in  paying  quantities*^ ^Oil  and  gas  lease.  Smitk  T« 
Hiokman,  40. 
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WORDS  AND  PHRASES— con«nued. 

2.  **  Front-foot  mle''^ — Municipal  lien^Consiituttonal  law — Statutes, 
Harrisbur^  y.  McPherran,  473. 

3.  ^^ Front-foot  rule^^ — Municipal  liens — Street  paving.  Scranton 
T.  Koehler,  l. 

4.  **  Idem  sonans^'' — Judgment  index — Priority  qf  lien,  Delanej  T. 
Becker,  392. 

6.  ''State'*  d^ned—Act  of  ISeO—Eztradition,  Goldfon  T.  Alle- 
irhenj  Ccy  75. 

6.  '*  Stop,  look  and  listen  V  —  Bailways  —  Contributory  negligence* 
Brown  r.  Traetion  Ck).,  ^^ 


^^      G.4/.   P; 
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